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DIRECTORY  OF  THE  JUDICIARY  DEPART- 
MENT OF  THE  STATE  OF  ILLINOIS. 

CORRECTED  TO  MARCH  15.  1900. 


(1)  THE  SUPREME  COURT. 


The  Supreme  Court  consistB  of  seven  iustices,  elected  for  a  terra  of 
nine  years,  one  from  each  of  the  seven  districts  into  which  the  State  is 
divided. 

Formerly  the  State  was  divided  into  three  grand  divisions,  Southern, 
Central  and  Northern,  in  which  the  terms  were  held,  with  one  clerk  for 
each  of  the  three  n-and  divisions  elected  for  a  term  of  six  years,  the 
court  sitting  at  Mt  Vernon,  Springfield  and  Ottawa. 

In  1897  these  divisions  were  consolidated  into  one  comprising  the  entire 
State,  and  provision  made  that  all  terms  of  the  court  be  held  in  the  city 
of  Springfield,  on  the  first  Tuesday  in  October,  December,  February, 
April  and  June  of  each  year. 

REPORTER. 

ISAAO  N.  Phillips .Bloomington. 

JUSTICES. 

First  Dwfricf— Carroll  C.  Booos Fairfield. 

Second  Dvftrict^JESSR  J.  Phillips Hillsbora 

Tliird  District— Jacob  W.  Wilkin Danville. , 

Fourth  Dw/rtcf—JosEPH  N.  Carter Quincy. 

Fifth  District— AIjFRKD  M.  Craio Galesburg. 

Sixth  District— James  H.  Cartwrioht Oregon. 

Seventh  District— Bes J amu^  D.  J^Iaqruder Chicago. 

The  Chief  Justice  is  chosen  by  the  court,  annually,  at  the  June  term. 
The  rule  of  the  court  is  to  select  as  successor  to  the  presiding  justice  the 
justice  next  in  order  of  seniority  who  has  not  served  as  Ciiief  Justice 
within  six  years  last  past.  Mr.  Justice  Cartwright  is  the  present  Chief 
Justice. 

CLERKS. 

Christopher  Mamer,  Northern  Grand  Division,  158Throop  St.,  Chicago. 
Albert  D.  Cadwallader,  Central  Grand  Division,  Lincoln. 
Jacob  O.  Chance,  Southern  Grand  Division,  Mt.  Vernon. 

The  terms  of  office  of  these  clerks  expire  1902,  after  which  time,  under 
the  act  of  1897,  but  one  clerk  will  be  elected.  The  present  clerks  con- 
tinue in  charge  of  the  records  of  their  respective  grand  divisions  as 
though  said  grand  divisions  had  not  been  consolidated.  All  records, 
files,  dockets  and  papers  of  their  respective  offices  are  now  kept  at  the 
State  House  in  Springfield. 

(iii) 


Digitized  by  VjOOQ IC 


iv  Appellate  Courts  of  Illinois. 


(2)  APPELLATE  COURTS. 

These  Courts  are  held  by  Judges  of  the  Circuit  Courts  assigned  by  the 
Supreme  Court  for  a  term  of  three  years.  One  Clerk  is  elected  in  each 
district 

BEPORTER. 

Makhn  L.  Newbll, Springfield. 


FIRST  DISTRICT. 

Composed  of  the  coimty  of  Cook. 

Court  sits  at  Chicago  on  the  first  Tuesdays  of  March  and  October, 

Clerk— Thomas  N.  Jamieeon,  Ashland  Block,  Chicago. 

Nathaniel  C.  Sears,  Presiding  Justice,  Ashland  Block,  Chicago. 
Francis  Adams,  Justice,  Ashland  Block,  Chicago. 
Thomas  G.  Windes,  Justice,  Ashland  Block,  Chicaga 


BRANCH  APPELLATE  COURT.* 


FIRST  DISTRICT. 

Oliver  H.  Horton,  Presiding  Justice,  Ashland  Block,  Chicago. 
Henry  M.  Shepard,  Justice,  Ashland  Block,  Chicago. 
Henry  V.  Freeman,  Justice,  Ashland  Block,  Chicago. 


APPELLATE  COURTS— (Continued.) 

SECOND  DISTRICT. 

Composed  of  the  Northern  Qrand  Division  of  the  Supreme  Court, 

except  Cook  county. 
Court  sits  at  Ottawa,  La  Salle  cotmty,  on  the  first  Tuesdays  in  April 

and  October. 
Clerk— Christopher  C.  Duffy,  Ottawa. 

John  D.  Crabtreb,  Presiding  Justice,  Dixon. 
Dorrance  Dibell,  Justice,  Joliet 
Harry  Hiqbee,  Justice,  Pittsfield. 

THIRD  DISTRICT. 

Composed  of  the  Central  Grand  Division  of  the  Supreme  Court. 
Court  sits  at  Springfield,  Sangamon  county,  on  the  third  Tuesdays 

in  May  and  November. 
Clerk— W.  C.  Hippard,  Springfield. 

Francis  M.  Wrioht,  Presiding  Justice,  XJrfoana. 
Oliver  A.  Harker,  Justice,  Carbondale. 
BXNJAMIN  R.  Burroughs,  Justice,  Ed wardsvUIe. 

*  This  ooort  is  a  branch  of  the  Appellate  Court  of  the  first  district,  and  is  held  by 
three  jndees  of  the  Circuit  Court,  desi^niated  and  assi^ed  by  the  Supreme  Court 
imder  the  proTisloot  of  the  act  of  the  Qeaerai  Assembly,  approved  June  2,  ISOfJ, 
Hud's  SUtate,  1881,  506,  Laws  of  1887. 18i. 
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Judges  op  the  Circuit  Courts. 


FOURTH  district. 

Compoeed  of  the  Southern  Grand  Division  of  the  Supreme  Court 
Court  sits  at  Mount  Vernon,  Jefferson  county,  on  the  fourth  Tues- 
days in  February  and  August. 
Cl£RK— Frank  W.  Havill,  Mount  Vernon. 

NiCHOULS  E.  WoRTHiNOTON,  Presiding  Justice,  Peoria. 
James  A.  Creiohton,  Justice,  Springfield, 
HiBAM  BiOELOW,  Justice,  Galva. 


(3)  CIRCUIT  COURTS. 

Exclusive  of  Cook  county,  the  State  of  Illinois  is  divided  into  Seven- 
teen Judicial  Circuits,  as  follows : 

Fint  Circuit—The  counties  of  Alexander,  Pulaski,  Massac,  Pope, 
Johnson,  Union,  Jackson,  Williamson  and  Saline. 

JUDGES. 

Joseph  P.  Robarts,  Cairo. 
OuvER  A.  Hakker,  Carbondale. 
Alonzo  K,  Vickeks,  Vienna. 

Second  Circuit—The  counties  of  Hardin,  Gallatin,  White,  Hamilton, 
Franklin,  Wabash,  Edwards,  Wayne,  Jefferson,  Richland,  Lawrence  and 
Crawford. 

JUDGES. 

Edmund  D.  Youngblood,  Mount  Vernon. 
Prince  A.  Pearce,  CarmL 
Enoch  E.  Newlin,  Robinson. 

TTiird  Circuif.— The  counties  of  Randolph,  Monroe,  St  Clair,  Madison, 
Bcmd.  Washington  and  Perry. 

JUDGES. 

Benjamin  R.  Burroughs,  EdwardsviUe, 
Martin  W.  Schaefer,  Belleville. 
WiLUAM  Hartzell,  Chester. 

Fourth  Circuit— The  counties  of  Clinton,  Marion,  Clay,  Fayette,  Ef- 
fingham, Jasper,  Montgomery,  Shelby  and  Christian. 

JUDGES. 

WiLUAM  M.  Farmer,  Vandalia. 
Truman  E.  Ames,  Shelby ville. 
Samuel  L.  Dwight,  Centralia. 

Fifth  Circuit— The  counties  of  Vermilion,  Edgar,  Clark,  Cumber- 
land and  Coles. 

JUDGES. 

Henry  Van  Seluir,  Paris. 
Ferdinand  Bookwalter.  Danville. 
Frank  K.  Dunn,  Charleston. 

Sixth  Circuit.— The  counties  of  Champaign,  Douglas,  Moultrie,  Ma- 
con, DeWitt  and  Piatt 

JUDGES. 

Francis  M.  Wright,  Urbana. 
Edward  P.  Vail,  Decatur. 
WnxiAM  G.  Cochran,  Sullivan. 
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vi  Circuit  Courts. 


Seventh    Circuit  ^The  counties  of  Sangamon,  Macoupin;  Morgan, 
Scott,  Green  and  Jersey. 

JUDGES. 

James  A.  Creighton,  Springfield. 
Robert  B.  Shirley,  C-arlinville. 
Owen  P.  Thompson,  Jacksonville. 

Eighth    Circuit. — ^The  counties  of  Adams,  Schuyler,  Mason,   Cass, 
Brown,  Pike,  Calhoun  and  Menard. 

JUDGES. 

John   C.  Broady,    Quincy. 
Harry  Hiobee,  Pittsfield. 
Thomas  N.  Mehan,  Mason  City. 

Ninth  Circuit. — The  counties  of  Knox,  Warren,  Henderson,  Hancock, 
McDonough  and  Fulton. 

JUDGES. 

John  J.  Glenn,  Monmouth. 
George  W.  Thompson,  Galesburpj. 
John  A.  Gray,  Canton. 

Tenth  Circuit. — The  counties  of  Peoria,  Marshall,  Putnam,  Stark  and 
TazewelL 

JUDGES. 

Leslie  D.  Puterbaugh,  Peoria. 
Thomas  M.  Shaw,  Lacon. 
Nicholas  E.  Worthington,  Peoria. 

Eleventh  Circuit, — The  counties  of  McLean,  Livingston,  Logan,  Ford 
and  Woodford. 

JUDGES. 

CoLOSTiN  D.  Myers,  Bloomington. 
George  W.  Patton,  Pontiac. 
John  H.  Moffett,  Paxton. 

Twelfth  Circuit— The  counties  of  Will,  Kankakee  and  Iroquois. 

judges. 

DORRANCE    DiBELL,    Joliet. 

Robert  W.  Hii^scher.  Watseka. 
John  Small,  Kankakee. 

Tliirteenth  Circuit.— The  counties  of  Bureau,  LaSalle  and  Grundy, 

JUDGES. 

Charles  Blanchard,  Ottawa. 
Harvey  M.  Trimble,  Princeton. 
Samuel  C.  Stough,  Morris. 

Fourteenth  Circuit  —The  counties  of  Rock  Island,  Mercer,  Whiteside 
and  Henry. 

JUDGES. 

Hiram  Bigelow,  Galva. 
William  H.  Gest,  Rock  Island. 
Frank  D.  Ramsay,  Morrison. 

Fifteenth  Circuit— The  counties  of  Jo  Daviess,  Stephenson,  Carroll, 
Ogle  and  Lee. 

JUDGES. 

John  D.  Crabtree,  Dixon. 
James  Shaw,  Mount  CarrolL 
James  S.  Baume,  Galena. 


Digitized  by  VjOOQ IC 


Courts  of  Cook  County.  vii 

Sixteenth  Ctreui^.— The  counties  of  Kane,  Du  Page,  De  Kalb  and 
KendalL 

JUDGES. 

Henry  R.  Willis,  Elgin. 
Chablbs  a.  Bishop.  Sycamore. 
George  W.  Brown,  Wheaton. 

Seventeenth  Circuit* — The  counties  of  Winnebago,  Boone,  McHenry 
and  Lake. 

JUDGES. 

John  C.  Garver,  Rockford. 
Charles  E.  Fuller,  Belvidere. 
Charles  H.  Donnelly,  Woodstock, 


(4)  COURTS  OF  COOK  COUNTY. 


The  State  Constitution  recognizes  Cook  county  aa  one  judicial  circuit, 
and  establishes  the  Circuit,  Criminal  and  Superior  Courts  of  said 
county.  The  Criminal  Court  has  the  jurisdiction  of  a  Circuit  Court 
in  criminal  and  quasi  criminal  cases  only,  and  the  judges  of  the  Circuit 
and  Sui>erior  Courts  are  judges,  ex-officio^  of  the  Criminal  Court. 

CIRCUIT  COURT. 

CliERK—John  A.  Cooke,  County  Building,  (]!hicago. 

JUDGES. 

Edward  F.  Dunne,  John  Gibbons, 

Murray  F.  Tuley,  Richard  W.  Clifford, 

Richard  S.  Tuthill,  Thomas  G.  Windes, 

Francis  Adams,  Edmund  W.  Burke, 

Arba  N.  Waterman,  Charles  G.  Neely, 

Elbridgr  Hanecy,  Frank  Baker, 

OuvER  H.  Horton,  Abner  Smith. 

SUPERIOR  COURT. 

Clerk — John  A.  Linn,  County  Building,  Chicago. 

judges. 

Henry  M.  Shepard,  Arthur  H.  Chetlain, 

Theodore  Brentano,  Henry  V.  Fireman, 

Philip  Stein,  Nathaniel  C.  Sears, 

Jesse  Holdom,  Farlin  Q.  Ball, 

Jonas  Hutchinson,  Joseph  E.  Gary. 

Axel  Chytraus,  Marcus  Kavanaoh.* 

*  Appointed  to  fill  yacanoy  December  S,  1896. 
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viii  City  Courts. 


(5)  CITY  COURTS. 


City  Courts  existing  prior  to  the  Constitution  of  1870  wore  continued 
until  abolished  by  the  qualified  voters  of  the  city.  These  courts  may 
now  be  established  under  Sec.  21  of  Chap.  87,  R.  8.,  and  when  so  estab- 
lished have  concurrent  jurisdiction  within  the  city,  with  the  Circuit 
Courts,  in  all  civil  and  criminal  cases,  except  treason  and  murder,  and 
in  appeals  from  justices  of  the  peace  residing  within  the  city.  (Her- 
cules Iron  Works  v.  £.,  J.  &  E.  Ry.  Co.,  141  IlL  497.) 

THE  CITY  COURT  OF  ALTON. 
Alexander  W.  Hope,  Judga       Francis  Brandeweide,  Clerk. 

THE  CITY  COURT  OF  AURORA. 
Russell  P.  Goodwin,  Judge.         Wm.  Fletcher  Fowler,  Clerk. 

THE  CITY  COURT  OF  CANTON. 
W.  H.  Hemenover,  Judge.  A.  T.  Atwater,  Clerk. 

THE  CITY  COURT  OF  EAST  ST.  LOUIS. 
Silas  Cook,  Judge.  Thomas  J.  Healt,  Cl^k. 

THE  CITY  COURT  OF  ELGIN. 
Russell  P.  Goodwin,  Judge.  John  J.  Kelly,  Clerk. 

THE  CITY  COURT  OF  LITCHFIELD. 
Amos  Oller,  Judge.  Hugh  Hall,  Clerk. 

THE  CITY  COURT  OF  MATTOON. 
James  F.  Hughes,  Judge.  T.  M.  Lytle,  Qerk. 
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County  and  Probate  Courts.  ix 


(6)  COUNTY  AND  PROBATE  COURTS. 

In  the  counties  of  Cook,  La  Salle  and  Peoria,  each  having  a  popula- 
tion of  over  70,000,  probate  courts  are  established,  distinct  from  the 
county  courts.  In  the  other  counties  the  county  courts  have  jiurisdiction 
in  all  matters  of  probate.      (Laws  1881,  72.) 

JUDOBS.  COUNTIES.  COUNTY  SEATS. 

Carl  E.  Epler. Adams Quincy. 

Wm.  8.  Dewey Alexander Cairo. 

Joseph  Story Bond Greenville. 

Wm.  C.  De  Wolf.  Jr Boone Belvidere. 

R  E.  Vandeventer, Brown    Mt.  Sterling. 

Richard  M.  Skinner Bureau Princeton. 

Andrew  J.  Eherick Calhoun Hardin. 

Alva  F.  Winoert Carroll Mt  CarrolL 

John  F.  Robinson Cass Virginia. 

Calvin  C.  Staley Champaign Urbana, 

RuFUS  M.  Potts Christian Taylorville. 

J.  C.  Perdue Clark Marshall. 

John  R.  Bonney. Clay Louisville. 

Joseph  Hankb Clinton Carlyle. 

John  P.  Harrah Coles Charleston. 

Orrin  N.  Carter Cook Chicago. 

*  Pro.  Judge.  Cook Chicago. 

AusBY  L.  Lowe Crawford Robinson. 

Elias  McPherson Cumberland Toledo. 

William  L.  Pond DeKalb Sycamore. 

Geo.  K  Ingham DeWitt Clinton. 

Wm.  H.  Bassett Douglas. Tuscola. 

John  H.  Batten DuPage Wheaton. 

Stephen  I.  Headley Edgar Paris. 

Wm.  McGregor Edwards Albion. 

David  L.  Wright EfRngham EflSngham. 

Geo.  T.  Turner Fayette Vandalia. 

Alexander  McElroy Ford Paxton. 

Wm.  H.  Hart Franklin Benton. 

Meredith  Walker Fulton Lewistown. 

George  Hanlon Gallatin Shawneetown. 

David  F.  King Greene Carrollton. 

A.  R  JORDON Grundy Morris. 

Chas.  B.  Thomas Hamilton. McLeansboro. 

Chelus  E.  Hooker Hancock Carthage. 

Wm.  J.  Hall Hardin Elizabethtown, 

Rauseldon  Cooper Henderson Oquawka. 

Chester  M.  Turner Henry Cambridge. 

Frank  Harry Iroquois Watseka. 

Robert  J.  McElvain Jackson MiuT)hysbora 

I.  D.  Shamhart. Jasper Newton. 

Joseph  D.  Norris Jefferson Mt.  Vernon. 

Allen  M.  Slaten Jersey Jerseyville. 

Wm.  T.  Hodson Jo  Daviess Galena. 

O.  R.  Morgan Johnson Vienna. 

M.  O.  Southworth Kane Geneva, 

Eben  B.  Gower Kankakee Kankakee. 

Henry  S.  Hudson.  . .  ^ Kendall Yorkville. 

Phiup  S.  Post Knox Galesburg. 

DeWitt  L.  Jones Lake Waukegan. 

'Office  vacant.    The  Hon.  John  H.  Battbn  ia  at  present  acting  as  Probate  Judge. 
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County  and  Probate  Courts. 


JUDOBS.  OOUNTIB8.  COUNTY  SEATS. 

Henry  W.  Johnson LaSalle Ottawa. 

Albert  T.  Lardin.  Pro.  J LaSalle Ottawa. 

Jasper  D.  Maddino Lawrence Lawrenoeville. 

Richard  S.  Farrand Lee Dixon. 

Chas.  M.  Barickman Livingston Pontiac 

Emil  C.  Moos Logan Lincoln. 

Wm.  L.  Hammer Macon Decatur. 

David  E.  Keefe Macoupin CarlinvUle. 

Wm.  p.  Early Madison EdwardsviUe. 

Chas.  H.  Holt Marion Salem. 

B.  W.  Wright Marshall Lacon. 

James  A.  McCX>mas Mason Havana. 

Georoe  Sawyer Massac Metropolis. 

J.  Ross  Mickey McDonough Macomb. 

Orson  H.  Gillmore McHenry Woodstock.    . 

Roland  A.  Russell McLean Bloomington. 

Frank  E.  Blane Menard Petersburg. 

WiLUAM  T.  Church Mercer Aledo. 

Paul  C.  Brey Monroe Waterloo. 

M.  J.  McMURRY Montgomery '  Hillsboro. 

Charles  A.  Barnes. Morgan Jacksonville. 

John  D.  Purvis Moultrie Sullivan. 

Frank  E.  Reed Ogle Oregon. 

Robert  H.  Lovett .•. .  Peoria  Peoria. 

M.  M.  Bassett,  Pn>.  Judge. . .  Peoria Peoria, 

R,  W.  S.  Wheatley Perry Pinckneyville. 

F.  M.  Shonkwiler Piatt Monticello. 

B.  F.  Bradburn Pike Pittsfield. 

Wm.  a.  Whitesu)e Pope Golconda. 

John  D.  Bristow Pulaski Mound  City, 

John  M.  McNabb Putnam Hennepin. 

Warren  N.  Wilson Randolph Chester. 

Parke  Hutchinson Richland Olney. 

LuciAN  Adams ^  Rock  Island Rock  Island. 

John  L.  Thompson Saline Harrisburg. 

George  W.  Murray Sangamon Springfield, 

H.  V.  Teel Schuyler Rushville. 

James  Callans Scott Winchester. 

Thomas  Riohter. Shelby Shelby  ville. 

Wm.  W.  Wright Stark Toulon. 

Frank  Perrin St  Clair Belleville, 

Wm.  N.  Cronkritb Stephenson Freeport, 

Geo.  C.  Rider Tazewell Pekin. 

Monroe  C.  Crawford Union Jonesboro. 

M.  W.  Thompson Vermilion Danville. 

Lyman  Leeds. Wabash Mt.  CarmeL 
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CASES 


APPELLATE  COURTS  OF  ILLINOIS. 


First  District — October  Term,  1898. 


West  Chicago  St.  R.  R.  Co.  t.  Bernhard  Eromshinsby. 

1.  EvTDJSSiCE— Introduction  of  TYtp-Sheet.—lt  is  not  error  to  allow  a 
street  car  conductor,  when  called  as  a  witness,  to  refresh  his  memory 
by  referring  to  a  trip-sheet  made  by  him,  in  obedience  to  a  rule  of  the 
company,  on  the  night  of  the  injury. 

Action  in  Case,  for  personal  injuries.  Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  Elbridoe  Hanecy,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  October  term,  1898.  Affirmed. 
Opinion  filed  December  5,  1899. 

Alexander  Sullivan,  attorney  for  appellant;  Edward  J. 
McArdle,  of  counsel. 

C.  Helmbr  Johnson,  attorney  for  appellee;  John  F. 
Waters,  of  counseL 

Mr.  Presiding  Justice  Horton  delivered  the  opinion  of 
the  court. 

This  suit  was  brought  to  recover  damages  for  personal 
injuries.  The  injury  to  appellee  was  caused  by  his  falling 
or  being  "jerked"  off  of  the  middle  car  of  a  train  of  street 
cars.  The  attorney  for  appellant  states  in  his  brief  that 
the  following  are  the  errors  complained  of,  viz. : 

You  LXXXVI  s  (17) 
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I. 

"The  court  erred  in  denying  defendant's  motions  to 
exclude  the  evidence  and  in  refusing  to  give  its  peremptory 
instructions  as  requested. 

II. 

The  court  erred  in  denying  defendant's  motion  for  a  new 
trial  on  the  ground  that  the  verdict  is  against  the  law  and 
the  evidence  and  the  weight  of  evidence. 

III. 

The  court  erred  in  giving  two  of  the  instructions  given 
at  the  request  of  the  plaintiflf. 

IV. 

The  court  erred  in  excluding  the  trip-sheet  offered  in 
evidence  by  the  defendant." 

First.  There  was  no  error  by  the  trial  court  in  refusing 
to  instruct  the  jury  to  find  the  appellant  not  guilty.  The 
evidence  was  such  that  it  would  have  been  improper  and 
erroneous  for  the  trial  judge  to  have  thus  taken  the  case 
from  the  jury. 

Second.  The  motion  for  a  new  trial  was  upon  the  theory 
that  the  verdict  is  against  the  law  and  the  evidence  and  the 
weight  of  evidence.  The  testimony  was  in  some  respects 
conflicting.  Referring  to  the  testimony  of  two  of  the  wit- 
nesses as  to  the  speed  at  which  the  train  was  running, 
attorney  for  appellant  in  his  brief  says,  "  It  is  impossible 
to  reconcile  the  testimony  of  these  two  witnesses."  The 
testimony  is  also  conflicting  as  to  what  caused  appellee  to 
fall  so  that  he  was  injured.  It  is  the  same  as  to  whether 
the  car  upon  which  appellee  was  riding  was  a  closed  or  an 
open  car. 

The  verdict  of  the  jury  is  not  so  against  the  weight  of 
evidence  as  that  this  court  would  be  warranted  in  setting 
it  aside.  We  are  not  prepared  to  say  that  it  is  not  in 
accordance  with  the  weight  of  evidence.  As  we  have 
before  had  occasion  to  say,  it  is  not  necessary  to  review  the 
testimony  at  length  and  in  detail.  To  do  so  would  serve 
no  good  purpose  as  a  guide  or  aid  in  the  trial  of  other 
itases. 
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Third.  Did  the  court  err  in  giving  instructions  asked 
by  appellee  ?  The  instruction  especially  complained  of  is 
this: 

"  1.  <rhe  court  instructs  the  jury  that  it  is  the  duty  of  a 
railroad  company  to  exercise  the  highest  degree  of  care  and 
caution  consistent  with  the  practical  operation  of  the  road 
for  the  safety  and  security  of  passengers  while  being  trans- 
ported." 

It  was  not  error  to  give  that  instruction.  The  appellant 
was  a  railroad  company  and  the  appellee  w^s  a  passenger. 
The  rule  as  to  the  duty  of  the  appellant  is  correctly  stated. 
Appellant,  however,  pontends  that  this  instruction  is  erro- 
neous because  it  does  not  also  instruct  the  jury  as  to  due 
care  on  the  part  of  the  passenger.  It  is  also  contended  that 
"  It  is  not  enough  to  say  that  the  question  of  the  plaintiffs 
care  was  submitted  by  other  instructions."  Such  conten- 
tions can  not  be  sustained.  The  jury  was  fully  instructed 
upon  this  question,  just  as  requested  by  appellant.  The 
instructions,  when  considered  together,  as  they  should  be, 
present  the  question  as  fully  and  as  favorably  to  the  appel- 
lant as  it  was  entitled  to  have  them.  Appellant's  instruc- 
tions alone  occupy  nine  pages  of  the  printed  abstract. 

Fourth.  Did  the  trial  court  err  in  excluding  the  trip- 
sheet  offered  in  evidence  by  the  appellant  ? 

It  is  urged  that  it  was  a  question  of  some  importance  at 
the  trial  as  to  whether  the  car  upon  which  appellee  had 
been  riding,  and  from  which  he  fell,  was  an  open  or  a  closed 
car.  To  support  appellant's  contention  it  offered  in  evi- 
dence what  is  called  a  trip-sheet.  Its  admission  was  objected 
to  and  the  objection  was  sustained.  It  is  urged  that  said 
trip-sheet  was  made  by  the  conductor  in  obedience  to  a 
rule  of  the  appellant  company.  It  is  not  a  record  required 
by  law. 

The  conductor  who  prepared  the  trip-sheet  was  called  as 
a  witness.  He  said  that  he  prepared  the  sheet  the  night 
that  appellee  was  injured.  It  was  handed  to  him  when  he 
was  testifying.  With  the  sheet  before  him  he  testified  to 
the  number  of  the  car,  without  objection.    There  was  no 
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testimony  tending  to  show  that  'the  trip-sheet  was  not  as 
the  conductor  testified.  It  does  not  appear  that  there  was 
anything  more  upon  the  trip-sheet  that  was  important  in 
this  case.  It  being  a  statement  in  writing,  made  by  the 
witness  at  the  time,  it  was  competent  for  him  to  examine 
it  for  the  purpose  of  refreshing  his  memory.  That  he  did, 
and  testified  positively  to  all  that  there  was  in  the  trip- 
sheet  that  was  pertinent  to  the  question  for  which  it  was 
ofTered  in  evidence.     It  was  not  error  to  exclude  it. 

Appellee's  foot  was  amputated  in  consequence  of  the 
in  jury  complained  of.  The  damages  are  not  excessive.  No 
reason  is  apparent  why  he  should  not  recover  the  amount 
of  the  verdict  in  this  case. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


People  ex  rel.  Ethel  May  Hickey  t*  Melissa  L.  Hickey 
and  W.  Yance  Harrison. 

1 .  Children  op  Divorced  Parents— Care  and  Custody.— The  statute 
of  this  State,  with  regard  to  the  care  and  custody  of  children  of 
div  orced  persons,  gives  the  court  the  power,  when  called  upon  to  award 
such  care  and  custody,  to  make  such  order  aa  from  the  circumstances  of 
the  parties  and  the  nature  of  the  case  shall  be  fit,  reasonable  aqd  just, 
and  in  the  determination  of  such  cases,  the  interests  and  welfare  of  the 
child  are  the  supreme  and  controlling  considerations  with  the  court. 

2.  SxuLEf—When  the  Mother  Takes  the  Precedence,— An  infant  of 
tender  years  is  generally  left  with  the  mother  (if  no  objection  to  her  is 
shown  to  exist),  even  when  the  father  is  without  blame,  merely  because 
of  his  inability  to  bestow  upon  it  that  tender  care  which  nature  requires 
and  which  it  is  the  peculiar  province  of  the  mother  to  supply,  and  this 
rule  will  apply  with  much  force  in  cases  of  female  children  of  a  more 
advanced  age. 

3.  ^kms,—Efect  of  Decrees  upon  the  Custody  of  Children,— A  decree 
awarding  the  custody  of  a  child  is  res  Judicata,  concluding  the  ques- 
tion. But  it  does  not  conclude  the  question  for  aU  time,  since  new  facts 
may  create  new  issues. 

4.  Foreign  Decrves— Status  of  Parent  and  Child,— The  relation 
of  parent  and  chUd  is  a  status  rightfully,  like  marriage,  regulated  by 
the  State  in  which  the  parties  are  domiciled.    The  order  of  cue  State 
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does  not  operate  as  an  estoppel  of  all  future  inquiry  in  the  courts  of 
another  State  wherein  the  child  has  acquired  a  domicile. 

5.  Sams— Where  a  Foreign  Decree  is  Foid.— Where  a  decree  is  ex 
parte  against  a  father  who,  with  his  child,  was  domiciled  in  another 
State,  the  decree  for  custody  is  without  jurisdiction,  and  therefore  void. 

Habeas  Corpus.— Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Elbridge  Hanecy,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1899.    Aflirmed.    Opinion  filed  November  27,  1899. 

Roberts  &  Roberts,  attorneys  for  appellantT 

Where  a  final  decree  for  divorce  and  alimony  is  rendered 
by  a  court  of  competent  jurisdiction  in  one  State,  the  Con- 
stitution of  the  United  States  requires  that  full  faith  and 
credit  be  given  to  it  in  every  other  State.  The  said  decree 
and  judgment  should  have  the  same  force  and  effect  in 
the  other  States  as  the  decree  and  judgment  would  have 
by  the  usages  and  customs  of  the  State  where  it  is  ren- 
dered. Dow  V.  Blake,  148  111.  76;  Knowlton  v.  Knowlton,  155 
HI.  158;  TJ.  S.  Con.,  Art.  4,  Sec.  1;  Rev.  Statutes  U.  S.,  Sec. 
905;  Slack  v.  Perrine,  9  Appeal  Cases  Dist.  of  Col.  128; 
Laing  v.  Rigney,  160  U.  S.  531. 

The  decree  of  divorce  and  custody,  or  a  decretal  order  in 
habeas  corpus  proceedings,  filed  for  the  purpose  of  estab- 
lishing the  custody  of  a  child,  are  final,  and  even  if  erro- 
neous, will  be  considered  conclusive  of  all  matters  that  were 
or  might  have  been  ofl'ered  in  behalf  of  the  parties  therein, 
unless  the  same  is  reversed  on  appeal.  Slack  v.  Perrine,  9 
Appeal  Cases  D.  C,  154  and  155;  Laing  v.  Rigney,  160 
U.  S.  531. 

The  Supreme  Court  of  this  State  has  in  no  case  extended 
any  courtesy  to  a  woman  or  a  man  by  giving  either  of  them 
the  custody  of  minor  children  of  tender  years  where  it  has 
been  proven  that  either  the  husband  or  the  wife  was  an 
adulterer  or  an  adulteress.  Miner  v.  Miner,  11  111.  43; 
Hewitt  V.  Long,  76  111.  399. 

The  writ  of  habeas  corpus  is  the  proper,  and,  in  fact,  the 
only  remedy  accorded  by  law  in  a  case,  such  as  the  one 
now  at  bar,  by  which  a  parent  legally  entitled  to  the  cus- 
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tody  of  his  minor  child  may  obtain  the  custody  thereof. 
Ilurd  on  Habeas  Corpus,  Chap.  9,  Sec.  3,  p.  453;  Church  on 
Habeas  Corpus,  Sec.  423;  People  v.  Mercein,3  Hill,  399;  23 
Wend.  64;  Regina  v.  Clark,  40  Eng.  L.  &  Eq.  114,  2  Kent 
Com.  194. 

Pease  &  Allen  and  Louis  J.  Pierson,  attorneys  for 
appellees. 

A  judgment  rendered  in  one  of  the  United  States  on 
notice  by  publication  only,  is  not  final  nor  conclusive 
against  the  defendant,  who  was  not  resident,  and  not  within 
the  jurisdiction  of  the  court  at  any  time  pending  the  suit, 
nor  when  the  judgment  was  rendered  therein.  It  may  be 
shown  in  an  action  in  this  State  on  a  foreign  judgment 
thus  rendered,  that  the  defendant  was  not  within  the  State 
in  which  the  judgment  was  rendered  during  such  time,  and 
did  not  appear  in  the  cause  by  attorney.  Such  a  judgment 
has  no  extra-territorial  force,  and  is  a  nullity.  Bimeler  v. 
Dawson,  4  Scam.  643;  Smith  v.  Smith,  17  111.  482;  Sim  v. 
Frank,  25  111.  125;  Black  on  Judgments,  Vol.  1,  Sec.  218; 
Thompson  v.  Whitman,  18  Wall.  459;  Wharton  on  Evi- 
dence (2d  Ed.),  Sec.  796;  Pennoyerv.  ]SreflF,95  U.  S.  714-727. 

In  habeas  corpus  proceedings  for  the  custody  of  a  minor 
child  the  court  is  not  bound  by  merely  the  legal  rights  of 
a  parent  or  guardian,  but  will  consider  what  is  for  the  best 
interests  of  the  child.  The  welfare  of  the  child  is  the  par- 
amount and  controlling  fact  to  be  considered  by  the  court. 
Green  v.  Campbell,  35  W.  Va.  702;  Armstrong  v.  Stone,  9 
Gratt.  102-107;  Church  on  Habeas  Corpus,  Sees.  440-442; 
Richards  v.  Collins,  45  N.  J.  Eq.  284-287;  People  v.  Por- 
ter, 23  111.  App.  196;  Chapsky  v.  Wood,  26  Kan.  650;  Clark 
V.  Bayer,  32  Ohio  St.  299. 

Mb.  Justice  Windes  delivered  the  opinion  of  the  court. 

Thomas  Hickey,  in  the  name  of  the  people,  on  the  rela- 
tion of  Ethel  May  Hickey,  his  daughter,  aged  seven  years, 
brought  habeas  corpus  against  appellees  in  the  Cook  County 
Circuit  Court  to  have  the  custody  of  said  Ethel  taken  from 
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her  mother,  the  appellee,  Melissa  L.  Hickey,  and  awarded 
to  him. 

Thomas  Hickey,  on  November  29,.  1897,  obtained  a 
divorce  in  the  State  of  New  Jersey  from  the  appellee, 
Melissa  L.  Hickey,  on  the  charge  of  adultery  with  William 
Vance  Harrison,  and  was  by  the  same  decree  awarded  the 
custody  of  said  Ethel. 

Thomas  and  Melissa  L.  Hickey  were  married  in  1884, 
and  at  the  time  the  bill  for  divorce  was  filed  the  said  Ethel 
was  their  only  child,  who  resided  with  her  mother  in  Cook 
county,  Illinois.  Melissa  L.  Hickey  was  not  personally 
served  with  process  from  the  New  Jersey  court,  nor  did  she 
appear  in  the  divorce  proceeding,  though  she  was,  pursuant 
to  a  statute  of  the  State  of  New  Jersey  then  in  force,  author- 
izing such  a  proceeding,  served  with  notice  of  an  order 
entered  by  the  New  Jersey  court  in  said  divorce  proceed- 
ing, directing  her  to  appear,  plead,  demur  or  answer  the 
bill  therein,  or  that  in  default  thereof  such  decree  might  be 
made  against  her  as  the  chancellor  might  think  equitable. 
The  same  statute  of  New  Jersey  provides  that  "any 
defendant  upon  whom  such  notice  is  served,  as  herein 
directed,  shall  be  bound  by  the  decree  in  such  case  as  if  he 
were  served  with  process  in  this  State."  Melissa  L.  Hickey 
and  the  child  Ethel  were  residing  in  said  Cook  county  at 
the  time  said  bill  was  filed,  when  said  notice  was  served 
upon  said  Melissa  and  at  the  time  the  petition  in  this  case 
was  filed.  She  was  at  no  time  after  the  commencement  of 
the  divorce  proceeding  within  the  State  of  New  Jersey. 

Melissa  J.  Hickey  and  the  appellee  Harrison,  prior  to 
the  said  decree  of  divorce,  lived  together  as  husband  and 
wife  in  Cook  county,  Illinois,  but  since  the  decree  have 
been  married,  and  were,  at  the  time  of  the  filing  of  the  peti- 
tion in  this  case,  living  together  as  husband  and  wife  and 
had  the  custody  and  control  of  said  Ethel,  who  had  lived 
with  them  as  their  child  from  the  month  of  May,  1897, 
when  the  child  was  clandestinely  taken  by  its  mother  from 
the  home  of  its  grandmother  in  New  Jersey  and  brought  to 
the  home  of  the  former  in  Illinois. 
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The  appellees  answered  the  petition  for  habeas  corpus  and 
produced  the  child  before  the  court.  The  issues  were  made 
and  a  hearing  had  before  the  Circuit  Court,  which  re- 
sulted in  an  order  remanding  the  child  to  the  custody  of 
its  mother  and  said  Harrison,  and  directing  that  the  father 
should  have  the  right  at  all  reasonable  times  to  see  and  con- 
verse with  the  child.  From  this  order  the  appeal  herein 
is  taken. 

After  heainng  the  evidence  produced  upon  the  trial,  con- 
sisting of  the  record  of  the  proceedings  in  the  New  Jersey 
court  and  the  testimony  of  witnesses  with  regard  to  the 
ciiaracter  and  fitness  of  both  the  father  and  the  mother  of 
said  child  to  have  its  care  and  custody,  and  of  their  respect- 
ive ability  and  capacity  to  properly  care  for,  educate  and 
'maintain  her,  the  learned  judge,  in  deciding  the  case  said, 
in  part,  as  follows : 

"  Neither  of  the  parents  have  been  such  in  the  past  as  to 
commend  themselves  to  anybody  very  highly,  but  I  am  not 
going  to  review  the  past  of  either  of  them.  I  shall  assume 
that  both  of  them  have,  without  regard  to  what*  their  past 
has  been,  intended  to  abstain  from  them  so  that  either 
would  be  capable  of  taking  care  of  this  child.  .1  think  to- 
day that  either  one  of  them  would  take  proper  care  and  are 
capable  of  giving  this  child  fair  care  and  treatment,  that  is, 
I  do  not  think  the  child  would  go  very  wrong  if  taken  care 
of  by  either  of  them.  I  think  that  the  mother  is  better 
capable  of  taking  care  of  a  little  girl  at  her  age  than  the 
father.  Tliis  child  is  a  very  bright  and  intelligent  little 
girl,  as  bright,  probably,  as  any  child  you  will  find  in  a 
hundred,'  and  the  child  says  she  would  rather  live  with  her 
mother  than  anybody  else,  and  I  have  not  any  doubt  of 
that  from  the  examination  I  have  made  of  the  child,  and  I 
think,  regardless  of  what  the  mother  has  been  in  the  past, 
she  is  now  living  a  reputable  life.  There  is  no  evidence 
here  that  there  ever  was  any  misconduct  with  anybody 
except  this  man  who  is  now  her  husband.  Whether  or  not, 
the  misconduct  that  she  was  guilty  of  with  this  man  before  ^ 
he  became  her  husband,  it  is  immaterial  for  me  to  determine 
or  to  decide  here.  They  are  now  man  and  wife,  living 
respectably  and  respected  by  the  neighbors  in  the  com- 
munity in  which  they  live.  They  have  apparently  taken 
;,^ood  care  of  this  child,  and  I  shall  leave  the  child  with  the 
mother." 
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A  careful  reading  and  examination  of  the  evidence  in  the 
record  has  led  us  to  the  same  conclusion  of  the  trial  court 
with  reference  to  the  custody  of  the  child.  The  evidence 
shows  that  the  father  is  a  steady,  industrious  and  respect- 
able man  of  good  standing  in  the  community  where  he 
lives — Trenton,  N.  J. — and  that  he  earns  about  one  thou- 
sand dollars  per  annum,  and  that  his  mother,  to  whose 
home  he  proposed  to  take  the  child  and  keep  her,  was  a 
proper  person  to  have  the  care  of  the  child,  though  she  was 
sixty  years  of  age,  a  widow,  and  did  not  appear  to  be 
especially  anxious  to  take  the  child  into  her  home. 

The  language  of  the  trial  judge,  with  regard  to  the 
appellees  and  the  chHd,  above  quoted,  is  amply  sustained 
by  the  evidence,  and  we  are  unable  to  say  that  the  result 
reached  by  the  court  and  the  order  entered  by  him  was  not 
a  proper  disposition, of  the  custody  of  the  child  and  for  its 
best  interests. 

The  statute  of  this  State,  with  regard  to  the  care  and 
custody  of  children  of  divorced  persons,  gives  the  court  the 
power,  when  called  upon  to  award  such  care  and  custody, 
to  make  such  order  *'  as  from  the  circumstances  of  the  par- 
ties and  the  nature  of  the  case  shall  be  fit,  reasonable  and 
just; "  and  it  has  been  held  by  the  Supreme  Court  that  in 
the  determination  of  such  cases  the  interests  and  welfare  of 
the  child  are  the  supreme  and  controlling  considerations  with 
the  court.  In  Miner  v.  Miner,  11  111.  43-9,  it  was  said,  in 
speaking  of  this  consideration,  that  "  an  infant  of  tender 
years  is  generally  left  with  the  mother  (if  no  objection  to 
her  is  shown  to  exist)  even  when  the  father  is  without 
blame,  merely  because  of  his  inability  to  bestow  upon  it 
that  tender  care  which  nature  requires,  and  which  it  is  the 
peculiar  province  of  the  mother  to  supply.  This  remark  will 
apply  with  much  force  in  cases  of  female  children  of  a  more 
advanced  age."  The  court  then  proceeds  to  show  why  this 
is  so,  and  awards  the  custody  of  a  girl  seven  or  eight  years 
old  to  its  mother. 

In  Umlauf  v.  Umlauf,  128  111.  378,  the  same  doctrine  was 
affirmed,  and  the  mother  was  awarded  the  custody  of  her 
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boy,  between  six  and  seven  years  old,  although  the  divorce 
was  granted  for  her  fault,  and  the  father  was  found  by  the 
court  to  be  a  fit  person  to  have  the  child's  custody,  care  and 
tuition. 

It  is  contended,  however,  on  behalf  of  the  father,  that  the 
decree  of  the  New  Jersey  court  as  to  the  custody  of  the 
child  Ethel  is  res  adpvdicata  and  binding  upon  the  parties, 
and  should  be  given  the  same  etfect  by  the  courts  of  Illinois 
as  in  New  Jersey.  The  case  of  Laing  v.  Rigney,  160  U.  S. 
531-9,  is  especially  relied  upon  as  sustaining  this  conten- 
tion. It  is  true  that  in  that  case  it  was  held  that  a  decree 
for  alimony  rendered  in  a  New  Jersey  court  under  a  service 
had  similar  to  the  service  in  the  case  at  bar,  was  binding 
upon  the  defendant  in  the  State  of  New  York.  The  decis- 
ion is  good  law  and  is  sustained,  in  our  opinion,  by  the 
weight  of  authority,  but  it  is  not  applicable  to  the  question 
here  presented,  viz.,  whether  such  a  decree  is  res  adjudicata 
and  binding  upon  the  question  of  the  custody  of  the  child 
of  the  divorced  parties. 

Mr.  Bishop  in  his  work  on  Marriage,  Div.  &  Sep.,  Sec. 
1189,  Vol.  2,  in  speaking  of  the  binding  force  of  a  foreign 
custody  order,  says : 

"The  true  rule  in  the  State  of  its  rendition  is,  that 
it  is  res  judicata^  concluding  the  question.  But  it  does 
not  conclude  the  question  for  all  time,  since  new  facts 
mav  create  new  issues.  Nor,  since  the  relation  of  parent 
and  child  is  a  status  rightfully,  like  marriage,  regu- 
lated by  any  State  in  which  the  parties  are  domiciled,  does 
the  order  in  one  State  operate  as  an  estoppel  of  all  future 
inquiry  in  the  courts  of  another  State  wherein  the  child  has 
acquired  a  domicile.  *  *  *  If  the  divorce  was  ex  parte 
against  a  father  who,  with  his  child,  was  domiciled  in  another 
State,  the  decree  for  custody  would  be  without  jurisdiction, 
and  therefore  void." 

In  Nelson  on  Div.  and  Sep.,  Sec.  980,  Vol.  2,  the  author, 
in  speaking  of  the  effect  of  such  an  order  of  custody,  says : 

"Such  an  order  is  not,  however,  res  judicata  as  to  the  right 
of  the  State  to  determine  the  custody  of  the  child.  The 
decree  of  another  State  may  be  binding  as  to  the  parties, 
but  the  courts  of  each  State  will  have  the  right  to  deter- 
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mine  anew  who  shall  be  entitled  to  the  custody  of  the  child, 
and  where  its  welfare  requires,  the  courts  of  the  latter  State 
may  commit  the  custody  of  a  child  to  a  third  person." 

The  following  authorities  fully  sustain  the  law  as  laid 
down  by  the  text  writers :  Kline  v.  Kline,  57  la.  386; 
Avery  v.  Avery,  33  Kan.  1-6;  Kentzler  v.  Kentzler,  3  Wash. 
St.  166;  Harris  v.  Harris,  20  S.  E.  Rep.  (N.  C.)  187;  People 
V.  Allen,  105  K  T.  628;  Thorndyke  v.  Rice,  24  Law 
Rep.  19. 

It  is  also  contended  by  appellant  that  because  the  appel- 
lees were  shown  to  be  guilty  of  adultery,  that  fact  should 
be  conclusive  as  against  leaving  the  custody  of  the  child 
with  its  mother.  This,  no  doubt,  is  a  very  important  con- 
sideration, but  in  connection  with  it  is  another  matter  of 
grave  import,  and  that  is  that  it  is  sought  to  take  the  child 
permanently  beyond  the  jurisdiction  of  the  Illinois  court. 
We  can  not  say  that  the  learned  trial  judge  was  manifestly 
wrong  in  leaving  the  child  with  its  mother.  It  was  not 
shown  that  she  ever  was  guilty  of  adultery  with  anyone 
except  the  appellee  Harrison,  who  is  now  her  husband,  and 
they  are  living  respectably  and  are  respected  by  their  neigh- 
bors in  the  community  in  which  they  live,  and  have  taken 
good  care  of  the  child.  So  far  as  the  evidence  shows,  the 
child  has  been  kept  at  school,  and  has  attended  Sunday 
school.  The  child  herself  is  unusually  bright  and  intelligent 
for  one  of  her  years,  and  when  examined  by  the  court  says 
she  would  rather  live  with  her  mother  than  any  one  else. 
The  mother's  devotion  to  the  child  is  shown  by  the  fact 
that  she  made  a  journey  from  Illinois  to  New  Jersey,  and  i 
in  the  night  time  took  the  child  from  the  home  of  its  grand-/ 
mother  and  brought  it  to  her  own  home  in  Illinois. 

The  order  of  the  Circuit  Court  is  affirmed. 


Jolm  McEecliney  y.  The  Columbian  Powder  Co. 

1.  QufisnoNS  OP  Fact— On  Contradictory  Evidence.— It  is  pecul- 
iarly within  the  province  of  the  jury  to  settle  disputed  questions  of 
fact 
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S.  Evidence— Sf/a^ewienf«  of  Counsel— Admissions, — In  an  action  for 
goo  Is  sold  and  delivered,  counsel,  in  opening  his  case,  stated  that  it  was 
admitted  by  the  defendant  that  the  plaintiff  had  a  claim  for  six  thou- 
sand pounds  of  dynamite  at  eleven  cents  a  pound,  amounting  to  |ftGO, 
and  the  Cfjunsel  for  the  defendant  replied  :  **  We  do  not  admit  that 
you  are  entitled  to  that  amount  of  money.  We  admit  that  amount  of 
powder  was  furnished  at  the  canal,  but  toe  have  an  offset  against  it,'*^ 
Then,  without  objection,  plaintiff  offered  in  evidence  the  bills  for  the 
dynamite  and  rested.  Held  sufficient,  as  an  admission  that  there  was 
no  controversy  over  the  delivery,  quantity  or  price  of  the  dynamite 
referred  to,  and  as  dispensing  with  the  necessity  of  proof  upon  these 
points. 

Assiiinpsit,  for  goods  sold  and  delivered.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Theodore  Brentano,  Judge,  presid- 
ing. Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1899. 
Affirmed.    Opinion  filed  December  5,  1899. 

L.  D.  CoNDEE,  atto'rney  for  appellant. 
GoLDziER  &  KoDOERs,  attomeys  for  appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

This  is  a  suit  in  assumpsit  brought  by  appellee  against 
appellant  and  others,  to  recover  for  goods  sold  and  deliv- 
erod.  Appellant  was  the  only  one  served  with  process,  and 
prosecutes  this  appeal. 

The  first  point  upon  which  appellant  relies  as  ground  for 
reversal,  is  the  alleged  failure  to  prove  the  price  for  which 
the  sale  of  the  powder  or  dynamite  in  controversy  was 
made. 

It  was  admitted  on  the  trial  that  appellee  delivered  this 
six  thousand  pounds  of  dynamite,  but  it  is  claimed  that  no 
competent  evidence  was  introduced  to  show  the  terms  of 
the  sale  as  to  price.  It  appears  from  the  record,  however, 
that  appellee's  counsel,  in  substance,  stated  when  opening 
the  case  that  it  was  admitted  by  the  defendant  (appellant) 
that  appellee  had  a  claim  for  six  thousand  pounds  of  dyna- 
mite at  eleven  cents  a  pound,  amounting  to  six  hundred 
sixty  dollars.  Thereupon,  appellant's  counsel  replied: 
"  We  do  not  admit  that  you  are  entitled  to  that  amount  of 
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money.  We  admit  that  amount  of  powder  was  furnished 
at  the  canal,  but  we  have  aii  offset  against  it.^^  Without 
objection  appellee  then  offered  in  evidence  the  bills  for  the 
dynamite  and  rested. 

We  regard  the  statement  of  appellant's  counsel  as  an  ad- 
mission that  there  was  no  controversy  over  the  delivery, 
quantity  or  price  of  the  dynamite  referred  to,  and  as  dis- 
pensing with  the  necessity  of  proof  upon  those  points.  It 
was  substantially  a  concession  that  the  only  defense  appel- 
lant could  urge  or  desired  to  urge  was  that  he  had  an  offset. 

It  is  contended  in  the  second  place  that  no  allowance  was 
made  appellant  for  money  which,  it  is  said,  was  shown  by  a 
certain  receipt  to  have  been  paid  upon  appellee's  claim. 

This  receipt  shows  the  payment  of  four  hundred  eighty- 
four  dollars  and  three  cents,  "subject  to  adjustment." 
While  these  words  tend  to  show  an  unadjusted  account 
between  the  parties,  the  receipt  does  not  show  that  the 
money  mentioned  herein  was  paid  upon  the  claim  now  in 
controversy.  It  merely  indicates  that  appellant  had  paid, 
and  appellee  received,  the  sura  of  money  specified,  and  that 
there  were  still  unadjusted  matters  between  them,  notwith- 
standing such  payment. 

It  is  urged  in  the  third  place  that  the  evidence  shows  a 
part  of  the  powder  in  controversy  to  have  been  removed  by 
appellee  after  its  delivery,  for  which  no  allowance  was 
made. 

The  evidence  upon  this  point  is  contradictory  and  unsat- 
isfactory. There  is  testimony  to  the  effect  that  thirty- 
seven  cases  were  hauled  away  by  an  express  wagon  which 
the  witness  says  was  from  appellee.  This  is  denied  by  wit- 
nesses for  appellee.  It  was  peculiarly  within  the  province 
of  the  jury  to  settle  this  disputed  question  of  fact.  We 
think  the  evidence  justified  their  conclusion. 

The  judgment  of  the  Superior  Court  must  be  affirmed. 
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Merle  &  Heaney  Mfg,  Co.  v.  Ellen  McNnlty. 

1.  Verdicts— -ConcZu«tw  an  Questions  of  Fact—It  is  for  the  jury 
to  settle  questions  of  fact,  and  a  verdict  is,  as  a  general  nile,  conclusive. 

Trespass.— Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Philip  Stein,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1898.    Aflarmed.    Opinion  filed  December  5,  1899. 

Cutting,  Castle  &  "Willl^ms,  attorneys  for  appellant. 
Bowles  &  Bowles,  attorneys  for  appellee. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  conrt. 

The  appellee  brought  suit  in  case  against  appellant,  for 
erttering  her  premises,  by  its  agents,  and  carrying  away  her 
goods,  to  wit,  one  cash  register,  the  property  of  appellee, 
of  the  value  of  $125,  and  recovered  a  verdict  and  judgment 
for  $139. 

It  is  not  disputed  that  appellant,  by  its  servants,  took 
the  cash  register  in  question  from  appellee. 

By  one  of  its  pleas,  appellant  sought  to  justify  its  taking 
of  the  register  under  the  terms  of  a  chattel  mortgage  given 
to  secure  its  purchase  price  of  $125,  upon  which  a  balance 
of  $10  was  claimed  to  be  due.  Appellee  joined  issue  upon 
that  plea  by  denying  that  anything  remained  unpaid  upon 
the  mortgage,  and  the  case  was  tried  upon  such  issue. 

The  question  was  purely  one  of  fact,  and  appellant  argues 
only  such  of  its  assignments  of  error  as  reach  the  point 
that  the  verdict  was  contrary  to  the  evidence.  Whether 
the  debt  secured  by  the  mortgage  was  fully  paid,  or  not,  is 
narrowed  down  to  the  single  consideration  as  to  whether  a 
receipt  for  $10.05,  given  by  appellant  to  appellee,  at  a  time 
when  one  of  the  notes  was  paid  but  not  surrendered,  repre- 
sented the  same  sum  of  money  that  the  note  did  or  not, 
both  the  note  and  receipt  being  in  the  possession  of  appellee. 

So  far  as  the  evidence  alone  is  concerned  the  preponder- 
ance may  be  fairly  said  to  be  on  the  side  of  the  api^ellee, 
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although  there  are  some  strong  inferences  in  aid  of  the  evi- 
dence on  the  side  of  appellant.  Indeed,  the  argument  that 
is  made  for  a  reversal  of  the  judgment  rests  strongly  upon 
such  inferences. 

There  is,  however,  one  inference  not  without  weight,  in 
support  of  appellee's  contention  that  she  paid  the  full 
amount  of  the  mortgage,  viz.:  that  while  all  but  the  last  $10 
of  the  debt,  of  which  all  but  $2  was  payable  in  monthly  in- 
stallments, was  paid  at  or  about  the  maturity  of  the  several 
notes  evidencing  the  debt,  no  steps  were  taken  to  collect  the 
last  $10  until  some  ten  months  after  $8  of  it  had  become 
due. 

But  it  is  not  for  us  to  say  where  the  exact  truth  lies. 
The  jury  have  settled  that  question,  and  no  error  being 
claimed  in  other  respects  the  judgment  will  be  affirmed. 


Independent  Order  of  Foresters  v.  Flora  Haggerty. 

1.  Beneficiary  Associations— CoTw^rucf ion  of  Bylaws.^The  prov- 
ince of  section  9  of  the  by-laws  of  the  Independent  Order  of  Foresters 
of  the  State  of  lUinois,  which  provides  for  dropping  a  member  from  the 
order,  is  not  self -executing,  but  requires  affirmative  action  by  the  order. 

2.  Same — Waiver  of  Suspensions, — Tlie  suspension  of  a  member  of  a 
beneficiary  association  for  non-payment  of  assessments  is  waived,  and 
be  again  becomes  a  member  in  good  standing,  by  the  payment  of  his 
delinquent  dues  and  assessments,  and  the  acceptance  of  them  by  the 
order,  without  any  other  action  on  the  part  of  the  order  except  the 
accepting  of  the  payment 

Assampslt,  on  a  beneficiary  association.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Edward  P.  Dunne,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1899.  Affirmed.  Opinion  filed 
November  27,  1899. 

Statement. — On  August  10, 1891,  Robert  Haggerty,being 
a  member  of  Court  Elsdon,  No.  256,  of  the  Independent 
Order  of  Foresters  of  the  State  of  Illinois,  the  high  court 
issued  to  him  a  certain  endowment  certificate,  whereby  it 
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promised  to  pay  to  Flora  Haggerty,  bis  wife,  the  sum  of 
$1,000,  upon  satisfactory  evidence  of  the  death  of  said  mem- 
ber, providing  said  member  was  in  good  standing  in  the 
order  at  the  time  of  his  death,  and  also,  among  further  con- 
ditions, that  the  said  member  would  comply  in  the  future 
with  the  laws,  rules  and  regulations  then  governing  the  said 
order,  or  that  might  thereafter  be  enacted  by  the  high 
court. 

On  November  14,  1893,  said  Court  Elsdon  forfeited  its 
charter,  and  on  November  12,  1893,  a  card  signed  by  the 
high  chief  ranger  and  high  secretary  of  said  order  was  issued 
to  Robert  Haggertj^,  as  follows : 

"  To  whom  it  may  concern :  This  is  to  certify  that 
Brother  Robert  Haggerty,  whose  name  is  written  by  him- 
self upon  the  margin  of  this  card,  was  formerly  a  member 
of  the  late  Court  Elsdon,  No.  256, 1.  O.  F.,  which  forfeited 
its  charter  on  November  14,  1893;  that  he  is  now  on  the 
high  secretary's  books  as  a  member  at  large,  and   upon 

f)roof  of  identification  and  being  in  possession  of  a  receipt 
or  the  last  assessment  is  entitled  to  the  fraternal  courtesies 
of  the  order." 

Robert  R.  Haggerty  died  on  December  14,  1896.  On 
November  2,  1898,  Flora  Haggerty,  as  beneficiary,  com- 
menced this  action  against  the  high  court  of  the  Independ- 
ent Order  of  Foresters  of  the  State  of  Illinois,  for  the  recov- 
ery of  $1,000,  being  the  amount  set  forth  in  the  endowment 
certificate. 

To  the  declaration  of  the  plaintiff  the  defendant  filed  the 
plea  of  the  general  issue,  and  the  following  notices  of  de- 
fenses under  said  issue : 

First.  That  on  the  14th  day  of  liecember,  A.  D.  1896, 
the  said  Robert  R.  Haggerty  was  not  a  member  of  the 
defendant  order. 

Second.  The  said  Robert  R.  Haggerty  was  dropped  from 
membership  in  the  said  order  on  account  of  failure  on  his 
part  to  pays  dues  and  assessments  due  to  said  order  on 
account  of  said  membership,  and  on  account  of  said  certifi- 
cate herein  sued  on,  more  than  two  months  before  the  date 
of  the  death  of  said  Robert  R.  Haggerty. 
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Third.  That  long  before  his  death,  to  wit,  about  two 
months,  said  Robert  R.  Haggerty  was  dropped  from  mem- 
bership in  the  said*  order  for  having  failed  to  comply  with 
the  rules,  regulations  and  by-laws  of  said  order  pertaining 
to  the  payment  of  dues  and  assessments  to  said  defendant 
order. 

Fourth.  That  long  before  his  death,  to  wit,  about  two 
months,  said  Robert  R.  Haggerty  forfeited  his  membership 
in  said  order  because  of  having  failed  to  comply  with  the 
rules,  regulations  and  by-laws  of  said  order,  pertaining  to  the 
payment  of  dues  and  assessments  to  said  defendant  order. 

The  endowment  certificate  was  introduced  in  evidence, 
and  the  death  of  Robert  R.  Haggerty  on  December  14, 1896, 
was  shown. 

The  cash  book  and  ledger  of  the  appellant  order,  intro- 
duced in  evidence  by  appellant,  show  that  the  last  payment 
made  by  Robert  R.  Haggerty  was  on  August  31,  1896,  and 
amounted  to  sixty-two  cents,  and  was  in  liquidation  of 
assessment  No.  211,  and  that  he  was  marked  suspended  for 
non-payment  of  assessment  No.  212. 

An  employe,  as  clerk  of  the  appellant  order,  testified : 

"I  marked  'suspended'  in  the  ledger.  I  did  that  of 
my  own  accord,  in  the  line  of  duties  as  a  clerk.  I  was 
instructed  by  the  High  Secretary.  I  never  got  any  instruc- 
tions from  the  High  Board  of  Directors.  I  was  ordered  by 
the  High  Secretary.  I  did  not  ^et  orders  every  day.  I 
had  no  instruction  of  that  individual  suspension.  I  had 
instructions  from  Mr.  Saunders  that  on  the  first  of  every 
month  that  every  one  who  had  not  one  full  assessment  to 
their  credit  was  to  be  marked  suspended.  I  received  those 
instructions  when  I  took  charge  of  this  book,  some  time 
prior  to  October,  1896." 

On  October  1,  1896,  Robert  R.  Haggerty  was  marked 
"suspended  "  on  the  books  of  the  defendant  order. 

The  following  letter  was  introduced  in  evidence,  written 
by  appellee  to  the  financial  secretary  of  the  appellant  order  : 

''Chicago,  Oct.  4th,  1896. 
Mr.  Saunders  : 

Sib:    My  husband  has   been  out  of  the  city  several 
weeks  trying*  to  find  work.     Therefore  I  am  lef t*^  entirely 

Vou  LXZXVI  t 
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alone  with  three  children.  I  had  intended  to  pay  what  I 
owed  last  week,  but  the  morning  I  had  made  arrangements 
to  go  ray  child  was  taken  with  diphtheria,  and  have  been  up 
night  and  day  ever  since.  Please  give  this  your  personal 
attention  till  I  have  an  opportunity  to  straighten  it  and  get 
a  card  of  withdrawal.  Yours  truly, 

Mrs.  Haggerty." 

The  following  receipt  was  introduced  in  evidence  : 

"No Dec.  12,  1896. 

Bro.  Robt.  Haggerty, 

Dr.  to  Court  M.  at  large,  No I.  O.  F. 

To  assessment  No.  212,  13,  14,  15,  16,  17 

"  dues  to ,189  $3  72 

"  arrears,  per  capita  tax,  Dec.  31 25 

Total $3  97 

Received  pa vment, 

T.  W.  Saunders, 

Financial  Secretary. 
Geo." 

It  appears  from  the  evidence  that  this  receipt  was  signed 
by  one  George  Snyder,  who  for  two  or  three  years  had  been 
employed  as  an  assistant  or  clerk  of  the  financial  secretary, 
Saunders.  It  was  the  practice  of  the  financial  secretary  to 
permit  Snyder  to  receive  and  sign  receipts  for  money  paid 
into  his  office.  Saunders,  the  financial  secretary,  testified 
that  Snyder  only  "signed  for"  money  paid  into  the  gen- 
eral fund,  and  not  for  money  paid  in  by  members  at  large. 
But  it  appears  from  uncontradicted  evidence  that  Haggerty, 
who  was  a  member  at  large,  had  paid  all  his  dues  and  assess- 
ments to  Snyder  from  December  31,  1893,  until  July  27, 
1896,  and  that  Snyder  had  receipted  for  the  same.  Snyder 
occupied  the  position  until  some  time  after  December  12, 
1896,  when  he  became  a  defaulter,  as  would  appear  from 
the  evidence,  and  the  money,  payment  of  which  is  evidenced 
by  the  foregoing  receipt,  was  never  turned  over  by  him  to 
the  appellant  order. 

The  constitution  and  by-laws  of  the  appellant  order 
were  introduced  in  evidence. 

Sections  7,  8,  9  and  10  of  the  by-laws  are  as  follows : 
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"  Seo.  7.  In  case  a  beneficiary  member  has  not  to  his 
credit  in  the  endowment  account  of  his  court  the  full 
amount  of  one  assessment  in  the  risk  class  to  which  he 
belongs,  for  the  amount  of  endowment  held  by  him  on  the 
first  day  of  each  and  every  month,  he  shall  stand  suspended 
by  his  own  action,  and  he  shall  not  be  entitled  to  any  bene- 
fits from  the  court  or  the  order  during  the  time  of  such  sus- 
pension, nor  until  he  has  been  duly  and  legally  reinstated. 
But  if  the  subordinate  court  is  indefited  to  such  member,  and 
such  member  fails  to  pay  his  assessment,  he  shall  not  stand 
suspended  until  the  court  has  paid  out  for  such  member's 
endowment  assessments,  special  endowment  assessments, 
dues  or  fines,  the  whole  of  such  indebtedness.  No  court 
shall  carry  members  in  arrears  for  endowment  assessments 
on  its  books,  or  advance  such  arrearages  out  of  the  funds 
of  the  court. 

"  Sec.  8.  A  member  suspended  for  non-payment  of  endow- 
ment assessments,  or  any  accrued  liability,  such  as  dues, 
fines,  or  any  legal  extra  tax  or  levy,  imposed  by  his  court, 
may  be  reinstated  at  any  time  within  thirty  days  from 
date  of  suspension,  by  payinfi^  all  high  court  assessments 
and  other  accrued  liability  tnat  he  would  have  paid  had 
he  remained  continuously  in  good  standing. 

"  Sec.  9.  Any  member  suspended  for  non-payment  of 
endowment  assessment  or  any  accrued  liability,  as  pro- 
vided in  section-7  herein,  and  not  having  been  reinstated 
within  thirty  days  from  the  date  of  suspension,  shall  be 
dropped  from  membership  in  this  order. 

"  Sec.  10.  Any  member  who  has  been  thus  dropped  from 
membership  in  the  order  may  be  reinstated  at  any  regular 
meeting  within  a  period  of  three  months  from  the  date  of 
being  dropped;  provided^  he  shall  pay  all  sums  due  from 
him  at  the  date  of  his  being  dropped,  and  furnish  a  certif- 
icate of  good  health  from  the  subordinate  medical  exam- 
iner, at  his  own  expense,  declaring  him  to  be  in  sound 
health,  and  a  majority  of  the  members  present  at  the  meet- 
ing consent  thereto.  KxA  provided^  further^  that  the  rights 
and  privileges  of  such  person  and  his  beneficiary  shall  date 
from  his  reinstatement." 

The  cause  was  tried  with  a  jury.  The  court  instructed 
the  jury  to  find  for  the  plaintiff.  Thereupon  the  jury 
rendered  their  verdict,  assessing  the  plaintiff's  damages  at 
$1,093.  A  motion  for  a  new  trial  was  overruled  by  the 
court  and  judgment  entered  upon  the  verdict,  and  this 
appeal  is  prosecuted  from  that  judgment. 
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John  C.  Hendricks  and  Edwin  A.  Olson,  attorneys  for 
appellant. 

STEDMA.N  &  SoELKE,  attomejs  for  appellee. 

Mr.  Presiding  Justice  Sears  delivered  the  opinion  of 
the  court. 

But  one  question  of  controlling  importance  is  presented, 
viz.:  Did  the  payment  of  all  assessments  due  upon  Decem- 
ber 12, 1896,  as  evidenced  by  the  receipt  of  that  date,  oper- 
ate to  leave  Robert  Haggerty  a  member  of  the  appellant 
order  in  good  standing  at  the  time  of  his  death,  on  Decem- 
ber 14,  1896? 

We  are  of  opinion  that  it  did  so  operate,  and  that  so  far 
as  appears  from  this  record,  the  payment  was  regular  and 
effective. 

It  is  contended  by  counsel  for  appellant  that  Haggerty 
having  been,  by  force  of  his  default  in  payment  of  assess- 
ment 212,  suspended  in  October,  1896,  ho  could  not,  under 
the  laws  of  the  order,  become  again  a  member  in  good 
standing  until  he  had  been  received  back  into  the  order 
under  the  provisions  of  section  10.  We  do  not  so  under- 
stand the  provisions.  Section  7  provides  for  suspension 
upon  fi^ilure  of  payment  by  a  member,  and  makes  other 
provisions  governing  the  relation  of  the  member  to  his  sub- 
ordinate lodge.  Haggerty  was  not  a  member  of  any  sub- 
ordinate lodge,  but  was  a  member  at  large.  If,  however, 
he  was  still  subject  to  suspension  under  the  provisions  of 
section  7,  yet  this  did  not  operate  to  drop  him  from  mem- 
bership. The  provisions  of  section  7  are  self-executing  to 
effect  a  suspension.  The  provisions  of  section  9,  which  pro- 
vide for  dropping  a  member  from  the  order,  are  not  self- 
executing,  but  require  affirmative  action  by  the  order. 

Haggerty's  suspension,  if  he  was  suspended  by  non-pay- 
ment of  assessment  No.  212,  could  be  waived  and  he  could 
become  again  a  member  in  good  standing  merely  by  the 
payment  of  his  delinquent  dues  and  assessments  and  the 
acceptance  of  them  by  the  order,  and  without  any  other 
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action  on  the  part  of  the  order  except  the  accepting  of  the 
payment. 

If  Haggerty  had  been  actually  dropped  from  member- 
ship by  affirmative  action  of  the  order,  which  he  was  not, 
then  the  contention  of  counsel  that  a  reinstatement  could 
not  be  effected  merely  by  payment  of  delinquent  dues  and 
assessments  would  be  tenable.  But  Haggerty  had  never, 
so  far  as  the  evidence  discloses,  ceased  to  be  a  member  of 
the  order,  and  he  was,  at  most,  merely  under  suspension  for 
delinquency,  and  subject  to  a  forfeiture  of  his  membership, 
which  forfeiture  was  never  effected.  N.  W.  T.  M.  Ass'n  v. 
Schauss,  148  111.  304;  High  Court  I.  O.  F.  v.  Edelstein,  70 
111.  App.  95. 

That  the  payment  of  the  delinquent  dues  was  not  made 
until  after  thirty  days  had  expired  from  the  date  of  the 
suspension,  is  not,  as  we  view  it,  sufficient  to  prevent  the 
payment  and  its  acceptance  from  operating  to  waive  the 
suspension.  Evidently  it  was  so  regarded  by  the  order,  for 
the  bill  which  was  paid  was  formally  made  out  to  Hag- 
gerty as  debtor  on  December  12,  1896,  after  more  than 
thirty  days  had  elapsed  since  the  suspension.  Elmer  v.  M. 
B.  L.  Ass'n,  19  N.  Y.  Supp.  289;  Bankers  &  M.  Ass'n  v. 
Stapp,  77  Tex.  517;  Moore  v.  Order  of  R.  C,  90  la.  721. 

So  far  as  the  regularity  of  the  payment  evidenced  by  the 
receipt  is  concerned,  it  is  enough  to  say  that  the  receipt,  in 
the  absence  of  any  other  showing,  is  not  only  sufficient  evi- 
dence of  payment,  but  it  is  evidence  of  a  very  high  charac- 
ter. Winchester  v.  Grosvenor,  44  111.  425;  Neal  v.  Handley, 
116  111.418. 

That  GQorge  Snyder,  who,  as  clerk  or  assistant  of  the 
financial  secretary,  executed  the  receipt  for  him,  afterward 
became  a  defaulter,  is  of  no  importance.  So  far  as  the 
record  discloses,  he  was  acting  in  his  capacity  as  clerk  or 
assistant  of  the  financial  secretary  when  this  payment  was 
made.  His  authority  to  receive  this  payment  and  to  receipt 
for  the  same  may  be  concluded  from  the  fact  that  he  had 
been  permitted  to  receive  and  receipt  for  like  payments  by 
Haggerty  for  several  years  preceding. 
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The  evidence  shows  a  right  of  recovery.  No  defense 
was  established.  The  court  properly  directed  a  verdict  for 
the  plaintiff,  appellee.     * 

The  judgment  is  affirmed. 
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Chicago  Consolidated  Bottling  Co.  v.  John  McGinnis^  by 
his  Next  Friend. 


1.  Master  and  Servant— 3fa«fer'a  Liability  for  Negligent  Acta  of  the 
Servant, — The  master  is  not  to  be  held  to  respond  for  the  negligent  acts 
of  the  servant,  done  outside  the  scope  of  the  master's  business  and  the 
servant's  employment,  and  while  the  servant  is  pursuing  his  own  affairs 
exclusively,  even  though  facilities  afforded  to  the  servant  by  his  rela- 
tion to  the  master  were  used  in  committing  the  injury,  if  such  facilities 
were  not  used  with  authority  or  consent  of  the  master. 

2.  Same—  When  the  Servant  Deviates  from  His  Line  of  Employment. 
—If  the  negligent  act  be  done  by  the  servant  while  engaged  directly  or 
indirectly  in  the  master*s  business,  responsibility  of  the  master  can  not 
be  avoided  on  the  ground  alone  that  the  servant  had  chosen  a  method 
or  a  route  less  direct  than  he  might  have  selected  for  the  work.  If  the 
servant,  in  driving  his  master's  team  on  his  master's  business,  chooses  an 
indirect  route,  or  deviates  from  his  direct  route  for  purposes  of  bis  own, 
and  is  yet  engaged  in  performing  the  master's  work  in  such  indirect 
manner,  the  master  may  still  be  held  liable. 

8.  '^^QiAOKSCE— When  the  Master  is  Not  Liable,— In  order  to  make 
the  negligence  the  act  of  the  servant  alone  there  must  be  a  turning 
away  from  the  master's  service  and  an  entering  upon  an  affair  which  is 
the  affair  of  the  servant  only. 

Action  for  Personal  I njnries.- Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  George  W.  Brown,  Judge,  presiding.  Heard 
in  this  court  at  the  March  term,  1899.  Affirmed.  Opinion  filed  Decem- 
ber 5,  1899. 

James  Maker,  attorney  for  appellant. 

A.  B.  Chilcoat  and  W.  P.  Black,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Sears  delivered  the  opinion  of  the 
court. 
Appellee,  a  minor,  brought  suit  by  his  next  friend  to 
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recover  for  personal  injuries  alleged  to  have  been  sustained 
through  negligence  of  appellant. 

Upon  a  former  trial  appellee  recovered,  and  upon  appeal 
the  judgment  was  reversed  by  this  court.     51  111.  App.'  325. 

Appellee  has  again  recovered,  and  appellant  again  brings 
the  record  here  for  review. 

The  evidence  is  sutBcient  to  establish  that  an  employe  of 
appellant,  in  driving  a  wagon  owned  by  appellant,  ran  over 
appellee,  who  was  then  a  boy  of  about  seven  years,  and 
injured  him;  that  the  employe  of  appellant,  the  driver  of  the 
wagon,  while  engaged  in  delivering  appellant's  goods,  drove 
a  few  blocks  out  of  his  regular  route  in  order  to  call  upon 
his  wife;  that  after  leaving  the  house  where  he  had  stopped 
to  see  his  wife  he  was  again  proceeding  on  his  employer's 
business  when  the  injury  to  appellee  occurred;  that  appel- 
lee climbed  upon  a  step  of  the  wagon  while  the  wagon  was 
standing  in  front  of  the  house  where  the  driver  stopped  to 
call  upon  his  wife;  that  when  the  driver  came  out  of  the 
house  and  got  upon  the  wagon  to  again  start  upon  his 
employer's  business,  the  boy,  appellee,  was  upon  the  step 
and  directly  in  front  of  the  driver  as  he  walked  up  to  the 
wagon;  that  the  driver  must  have  seen  the  boy  when  he, 
the  driver,  got  upon  the  wagon  and  started  his  team;  and 
that  after  the  wagon  was  started  the  boy,  appellee,  fell  from 
the  step  and  was  injured. 

It  appears  that  the  place  to  which  the  driver  went  to 
call  upon  his  wife  was  within  the  territory  which  he  de- 
scribes as  his  "  route,"  that  is  to  say,  within  the  territory  in 
which  he  delivered  the  goods  of  appellant.  After  leaving 
the  place  where  he  had  stopped,  which  was  near  the  corner 
of  Wood  and  Ohio  streets,  the  driver  was  proceeding 
directly  to  deliver  goods  of  appellant  at  a  place  a  few  blocks 
distant  and  upon  the  same  street,  viz..  Wood  street,  corner 
of  Kinzie  street,  when  the  injury  occurred. 

There  was  some  conflict  in  the  evidence,  but  there  was 
sufficient  evidence  to  warrant  a  jury  in  finding  the  facts  to 
be  as  above  stated.  No  question  is  raised  as  to  matters  of 
procedure.    The  only  contention  of  counsel  for  appellant 
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is,  that  there  could  be  no  recovery  upon  the  facts  as  above 
set  forth.  It  is  contended,  lirst,  that  when  a  servant,  acting 
as  driver  of  his  raaster^s  wagon,  leaves  the  direct  route  of 
his  business  and  goes  upon  some  errand  of  his  own,  the 
master  can  not  be  held  to  respond  for  negligence  of  the 
servant  while  upon  such  errand;  and  second,  that  the  law 
does  not  obligate  the  driver  of  a  vehicle,  who  has  stopped  on 
his  way  upon  the  public  street,  to  exercise  any  reasonable 
care  to  learn  if  children  have  got  upon  such  vehicle  in  such 
manner  as  to  be  in  danger  of  injury  if  the  vehicle  is  moved. 

So  far  as  the  first  question  is  concerned,  it  may  be  taken 
as  well  settled  that  the  master  is  not  to  be  held  to  respond 
for  the  negligent  acts  of  the  servant,  done  outside  of  the 
scope  of  the  master's  business  and  the  servant's  employ- 
ment, and  while  the  servant  is  pursuing  his  own  aflfairs  ex- 
clusively, even  though  facilities  afforded  to  the  servant  by 
his  relation  to  the  master  were  used  in  committing  the 
injury,  if  such  facilities  were  not  used  with  authority  or  con- 
sent of  the  master.  The  act  for  which  the  master  is  to  be 
held  must  be  something  incident  to  the  employment  for 
which  the  servant  is  hired.  Shearman  &  Redfield  on  Neg., 
Sec.  147;  Wharton  on  Neg.  (2d  Ed.),  Sec.  168;  Story  v.  Ash- 
ton,  L.  R.  4  Q.  B.  476;  Rahn  v.  Singer  Mfg.  Co.,  26  Fed. 
Rep.  912;  Cavanagh  v.  Dinsmore,  12  Hun,  465;  Sheridan  v. 
Charlick,  4  Daly,  338. 

And  on  the  other  hand,  it  is  equally  well  settled  that  if 
the  negligent  act  be  done  by  the  servant  while  engaged 
directly  or  indirectly  in  the  master's  business,  responsibility 
of  the  master  can  not  be  avoided  on  the  ground  alone  that 
the  servant  had  chosen  a  method  or  a  route  less  direct  than 
he  might  have  selected  for  the  work.  If  the  servant,  in 
driving  his  master's  team  on  his  master's  business,  chooses 
an  indirect  route,  or  deviates  from  his  direct  route  for  pur- 
poses of  his  own,  and  is  yet  engaged  in  performing  the 
master's  work  in  such  indirect  manner,  the  master  may  still 
ba  held  liable.  In  order  to  make  it  the  servant's  act  alone 
there  must  be  a  turning  away  from  the  master's  service  and 
an  entering  upon  an  affair  which  is  the  affair  of  the  servant 
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only.  Shearman  &  Red  field  on  Neg.,  See.  147;  Mitchell  v. 
Cress  weller,  13  Com.  Bench,  237;  Story  v.  Ash  ton,  L.  E.  4 
Q.  B.  476;  Joel  v.  Morrison,  6  Carr.  &  P.  646;  P.  &  E.  R. 
R.  Co.  V.  Derby,  14  How.  (U.  S.)  483;  Geraty  v.  Nat.  Ice 
Co.,  44  N.  Y.  Supp.  659. 

Some  of  the  English  cases  go  so  far  as  to  hold  that  the 
entrusting  of  the  control  of  the  carriage  fixes  liability  of 
the  master,  even  when  used  without  authority  outside  of  the 
scope  of  the  employment.  Sleuth  v.  Wilson,  9  Carr.  & 
F.  355. 

And  this  doctrine  is  approved  by  the  Supreme  Court  of 
the  United  States  in  P.  &  R.  R.  R.  Co.  v.  Derby,  14  How. 
P.  483. 

As  well  stated  by  Mr.  Justice  Gary  in  disposing  of  the 
former  appeal,  "  The  rule  is  familiar.  The  difficulty  is  in 
the  application."  We  are  of  opinion  that  applying  the  rule 
to  the  facts  of  this  case,  it  can  not  be  held  that  the  driver  of 
appellant,  when  he  again  started  on  his  business  of  deliver- 
ing goods  of  appellant,  after  having  stopped  upon  an  errand 
of  his  own,  was  not  engaged  in  the  master  s  work  within 
the  scope  of  his  employment.  The  special  finding  of  the 
jury  does  not  find  that  when  he  again  proceeded  upon  his 
work  of  delivery,  he  was  not  engaged  in  his  employer's  work, 
and  hence  it  is  not  inconsistent  with  the  general  verdict. 

Upon  the  second  point,  as  to  the  duty  to  ascertain  if  chil- 
dren were  upon  the  wagon  before  startino^,  if  the  verdict  here 
depended  only  upon  a  lack  of  care  in  thus  examining  and 
inspecting  before  starting  the  wagon,  a  very  diflferent  ques- 
tion would  be  presented.  But  there  is  more  in  the  evidence 
to  sustain  the  verdict.  The  evidence  is  such  that  the  jury 
were  warranted  in  finding  that  the  appellant's  driver  saw 
the  boy  and  knew  that  he  was  upon  the  step  when  he 
started.  If  it  should  be  conceded  that  there  is  no  duty  to 
inspect  to  discover  children  in  danger,  yet  if  it  be  known 
that  one  is  in  a  position  to  be  injured  by  starting  the  wagon, 
it  might  be  held  to  be  negligence  to  start  under  such  cir- 
cumstances. The  cases  cited  by  counsel  bear  only  upor{  the 
duty  of  inspecting  and  examining.    In  one  of  them  the  rule 
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here  invoked  is  thus  qualified  :  "  We  hold  there  was  no 
such  duty  unless  he  knew  or  had  reason  to  believe  that  the 
boy  was  in  a  position  where  he  would  be  placed  in  peril  by 
the  movement  of  the  car."  C.  &  A.  R.  K.  Co.  v.  McLaughlin, 
47  111.  265. 

The  jury  might  properly  have  found  from  the  evidence 
that  the  driver  was  guilty  of  negligence  in  starting  the  team 
when  he  knew  that  appellee  was  upon  the  step  of  the 
wagon.  Nor  docs  this  of  necessity  involve  a  finding  that 
the  driver  was  guilty  of  inflicting  the  injury  intentionally 
and  wantonly. 

We  are  of  opinion  that  there  is  enough  in  the  evidence 
to  sustain  the  verdict,  and  we  can  not  say  that  it  is  mani- 
festly against  the  weight  of  the  evidence. 

The  judgment  is  affirmed. 


Frank  Wood  and  Charles  C.  Arnold  v.  Hans  A.  Calland. 

1.  Fraudulent  CJontract — Must  be  Disaffirmed  upon  Discovery, — 
A  party  who  claims  to  have  been  defrauded  must  disaffirm  the  contract 
at  the  earliest  practicable  moment  after  having  discovered  the  fraud. 

Bill  to  Correct  a  Deed.~Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Richard  W.  Clifford,  Judge,  presiding.  Heard  in 
this  court  at  the  March  term,  1899.  Reversed  and  remanded.  Opinion 
filed  November  27,  1899. 

Statement. — In  August,  1892,  appellee  purchased  a  farm 
in  Arkansas  from  one  Major.  The  premises  were  subject 
to  a  mortgage  and  were  conveyed  by  a  warranty  deed 
which  contained  the  following  assumption  clause :  "  This 
conveyance  is  given  subject  to  a  mortgage  of  $4,000  and 
interest,  ♦  ♦  ♦  which  the  second  party  expressly  as- 
sumes and  agrees  to  pay." 

Appellant  Wood  is  the  holder  and  owner  of  the  mortgage 
claim.  lie  has  foreclosed  his  mortgage  in  the  courts  of 
Arkansas.    The  sale  upon  foreclosure  realized  less  than 


Digitized  by  VjOOQ IC 


First  District — March  Term,  1899.         43 

Wood  V.  Calland. 

enough  to  satisfy  the  mortgage  debt.  To  recover  the 
amount  of  the  deficiency  Wood  brought  suit  at  law  upon 
the  assumption  undertaking  against  appellee  in  Cook 
county,  Illinois.  Appellant  Arnold  was  his  attorney  in 
such  suit.  Before  the  suit  had  proceeded  to  final  judgment 
appellee  filed  his  bill  in  chancery,  alleging  that  the  assump- 
tion clause  had  been  fraudulently  inserted  in  the  deed,  ask- 
ing that  appellants  be  enjoined  from  prosecuting  the  suit 
at  law,  and  that  the  deed  from  Major  to  appellee  be 
reformed  by  striking  out  the  assumption  clause. 

The  amended  answer  of  appellant  Wood  denies  the  alle- 
gations of  fraud  and  sets  up  laches  of  appellee  as  barring 
relief. 

Upon  bill,  answer  and  replication  thereto,  a  hearing  was 
had  and  a  decree  was  entered  which  is,  in  substance,  as 
follows :  Finds  that  in  August,  1892,  appellee  made  an 
agreement  with  Major  to  purchase  property  described  in  bill 
subject  to  mortgage  of  $4,000;  that  this  agreement  was 
performed  by  appellee  in  full;  that  Major  and  wife  executed 
and  delivered  to  appellee  a  deed  conveying  the  Arkansas 
property;  that  the  same  was  sent  to  the  recorder  of  Lawrence 
county,  Arkansas,  who  refused  to  accept  the  same  on 
account  of  an  informality  in  the  execution  thereof;  that 
appellee  prepared  a  new  deed,  similar  in  form  to  the  other, 
but  correcting  the  mistake  pointed  out  by  the  recorder,  and 
sent  the  same  to  Major,  where  he  resided  in  Kansas,  to 
have  the  same  executed;  that  Major,  or  his  agent,  inter- 
lined in  said  deed  the  words,  "  which  the  second  party 
expressly  assumes  and  agrees  to  pay,"  referring  to  the  mort- 
gage for  |4,000  on  said  property,  and  thereafter  executed  and 
acknowledged  the  deed  and  returned  it  to  the  office  of  appel- 
lee in  Chicago;  that  said  deed  was  received  in  appellee's 
office  during  his  absence  from  the  State  of  Illinois;  that 
said  absence  was  known  to  Major;  that  deed  was  sent  to 
Lawrence  county,  Arkansas,  for  record,  by  the  son  of  appel- 
lee, then  a  minor;  that  appellee  did  not  know  of  the  inter- 
lineation until  after  the  deed  was  recorded;  and  never 
assented  to  said  interlineation  in  any  way,  and  never  agreed 
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to  assume  or  pay  said  mortgage;  that  the  said  interlineation 
was  a  fraud  upon  appellee,  and  that  appellee  is  entitled  to 
have  the  deed  reformed  and  the  said  clause  stricken  from 
said  deed. 

The  court  farther  finds  that  appellant  Wood  purchased 
the  note  and  mortgage  for  $4,000  on  the  Arkansas  prop- 
erty, and  caused  the  same  to  be  foreclosed,  and  bid  in  the 
property  for  a  portion  of  his  claim,  viz.,  $2,500,  which  left 
a  deficit,  after  crediting  the  same,  of  $2,758.20;  and  that 
appellee  was  not  a  party  to  said  suit;  that  a  deed  was 
obtained  under  the  foreclosure  sale,  running  to  Wood. 

The  court  further  finds  that  in  May,  1895,  Wood  began 
a  suit  on  the  law  side  of  this  court,  against  appellee,  for  the 
said  balance  of  $2,758.20,  and  that  said  suit  is  still  pending 
and  undetermined. 

It  is  thereupon  ordered,  adjudged  and  decreed  that  the 
prayer  of  the  bill  in  said  cause  be  granted;  that  the  deed 
from  Major  and  wife  to  Calland,  dated  August  25, 1892,  and 
conveying  the  Lawrence  county,  Arkansas,  property,  be 
reformed  by  striking  out  the  words,  "  which  the  second 
party  expressly  assumes  and  agrees  to  pay,"  and  Wood  and 
Arnold  be  perpetually  enjoined  from  prosecuting  the  said 
suit  against  Calland,  and  from  prosecuting  or  attempting  to 
prosecute  any  claim  or  suit  against  Calland  on  account 
of  any  deficiency  arising  under  the  decree  entered  in  the 
foreclosure  suit  begun  by  said  Wood  to  foreclose  said  mort- 
gage. 

There  was  evidence  tending  to  sustain  all  the  material 
findings  of  the  decree.  There  was  also  evidence  to  sustain 
the  defense  relied  upon  in  the  amended  answer  of  appellant 
Wood,  viz.,  that  appellee  had  been  guilty  of  such  laches  as 
should  bar  relief.  The  evidence  in  that  regard  is,  in  sub- 
stance, as  follows:  The  deed  containing  the  assumption 
clause  in  question  was  executed  by  Major  in  September, 
1802,  and  was  received  at  the  office  of  appellee  early  in 
October,  1892,  and  at  once  returned  to  the  recorder  of  Law- 
rence county,  Arkansas,  for  the  purpose  of  having  it 
recorded.      It  reached  the  office  of   appellee  during  his 
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absence  from  Chicago,  and  was  returned  by  his  son  without 
knowledge  of  appellee.  Appellee  testified  upon  the  trial 
that  be  first  heard  that  the  deed  contained  the  assumption 
clause  in  April,  1895.  His  testimony  to  this  effect  was  in 
the  following  terms :  "  So  far  as  I  remember.  I  did  not  see 
it  until  I  got  it  in  April,  1895."  In  his  testimony,  given  in 
connection  with  the  suit  at  law,  however,  appellee  testified 
directly  that  he  knew  of  the  assumption  clause  in  the 
latter  part  of  December,  1892.  His  testimony  was  as  fol- 
lows : 

"  Q.  When  did  you  first  see  that  deed  after  you  sent  it 
to  Major  as  you  have  stated  ?  A.  In  the  latter  part  of 
December,  1892. 

"  Q.  When  did  you  first  observe  the  interlineation  you 
have  spoken  of  after  the  words  1892,  and  thereafter,  which 
you  say  is  not  in  your  handwriting  ?  A.  A  few  days 
after  the  deed  was  received,  a  deed  was  made  out  to  Thomas 
Scott,  *  *  ♦  towhom  I  soldmyequitv,  ^  *  ^  and 
I  then  noticed  the  interlining  in  this  deed." 

It  appears  from  the  evidence  that  on  February  23,  1893, 
appellee  sold  and  conveyed  the  land  in  question  to  a  Mrs. 
Jenkins,  who  immediately  deeded  the  property  to  one  Scott. 
On  September  20, 1893,  after  he  had  conveyed  his  equity  to 
Mrs.  Jenkins,  appellee  wrote  the  following  letter  to  an 
agent  of  appellant  Wood : 

"  I  received  to-day  a  letter  from  Thos.  J.  Scott  in  Porter, 
Arkansas,  and  I  send  you  a  copy  so  far  as  it  concerns  the 
Loan  Company.  '  In  the  matter  of  the  Deed  Trust  Loan 
Company  aebt  will  say  that  I  am  trying  to  get  Loan  Com- 
pany to  give  me  extension  to  January  1,  ]  891,  so  I  can  meet 
debt  without  any  additional  costs.  Don't  know  whether 
thev  will  grant  my  request  or  not.  But  if  they  do  not  1 
will  (if  they  sell)  redeem  premises.  I  know  I  have  ninety 
acres  in  watermelons,  five  acres  in  cantelopes,  105  acres  in 
com,  so  with  average  crop  and  fair  prices  can  pay  farm  out 
without  any  inconvenience  to  myself;  besides  1  will  dispos'? 
of  other  that  I  have  to  help  me  but  in  the  event  of  my  crop 
not  turning  out  well.'  Scott  has  such  a  crop  as  he  says  and 
if  you  take  possession  of  farm  now,  you  will  have  no  trouble 
of  getting  all  interest  paid  up  at  once.  Such  a  crop  as  he  is 
speaking  about  must  be  worth  $2,000  to  $3,000.  There  is 
no  excuse  for  Scott  not  paying  up  interest  at  once.  I  am 
the  one  that  got  it  in  the  neck. 
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"  In  confidence — I  have  it  from  a  party  in  Walnut  Ridge 
that  Thos.  J.  Scott  may  try  to  get  all  he  can  out  of  farm 
this  summer  and  then  let  you  foreclose.  Better  get  your 
interest  in  fujl — he  will  pay  that  if  you  take  possession." 

The  decree  contains  no  findings  of  the  court  as  to  when 
appellee  first  learned  of  the  assumption  clause  in  his  deed. 
From  the  decree  this  appeal  is  prosecuted. 

Charles  C.  Arnold,  attorney  for  appellants. 

N.  M.  Jones,  attorney  for  appellee. 

Mr.  Presiding  Justice  Sears  delivered  the  opinion  of  the 
court. 

We  are  of  opinion  that  the  findings  of  the  decree  are 
supported  by  the  evidence,  in  so  far  as  they  find  that  the 
assumption  clause  was  inserted  in  the  deed  without  knowl- 
edge of  appellee,  and  that  when  the  deed  was  sent  by 
appellee's  son  to  the  recorder,  appellee  was  not  aware  that 
the  clause  had  been  interlined. 

The  only  question  presented  is  whether,  notwithstanding 
the  facts  established  by  this  evidence,  the  appellee  is  barred 
from  any  relief  by  his  own  laches.  The  decree  contains  no 
finding  as  to  when  appellee  first  learned  of  the  assumption 
clause  in  the  deed.  We  regard  the  evidence  as  such  as 
would  warrant  the  chancellor  in  finding  that  there  had  been 
such  laches  as  would  defeat  any  relief.  The  evidence  would 
have  very  amply  sustained  a  finding  by  the  chancellor  that 
appellee  learned  of  the  assumption  clause  in  the  deed  by 
which  he  held  title  to  the  property,  as  early  as  in  Decem- 
ber, 1892. 

Appellee  states  in  his  testimony  upon  the  trial  that  he 
first  knew  of  the  clause  in  the  deed  in  1895,  but  his  testi- 
mony is  not  positive  in  form,  and  it  is  directly  contradicted 
by  his  positive  testimony  given  in  the  suit  at  law  and  intro- 
duced upon  this  trial  by  consent,  to  the  effect  that  he  did 
know  of  the  clause  in  December,  1892,  when  he  copied  it 
in  making  the  deed  to  Mrs.  Jenkins.  It  is  scarcely  possible 
that  he  could  have  copied  the  deed  without  noticing  this 
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clause.  His  letters  tend  to  show  that  he  knew  of  the  clause 
and  was  aware  of  his  liability  therefrom  arising.  Yet  he 
did  nothing  whatever  to  disaffirm  his  assumption  of  liabil- 
ity, according  to  the  terms  of  the  clause,  until  January  15, 
1897,  when  the  bill  of  complaint  was  filed  in  this  cause — 
unless  it  may  be  said  that  he  expressed  such  disavowal 
by  his  defense  to  the  suit  at  law  interposed  in  1895.  What 
the  defense  was  as  interposed  by  appellee  in  the  suit  at 
law  can  not  be  determined  from  the  evidence  as  abstracted. 
But  if  it  appeared  that  in  1895,  by  his  defense  in  the 
suit  at  law,  appellee  had  in  eflfect  disavowed  the  accept- 
ance by  him  of  the  deed  containing  the  clause,  yet 
there  would  have  intervened  the  period  between  Decem- 
ber, 1892,  and  May,  1895,  during  which  appellee,  with 
knowledge,  remained  silent  and  permitted  appellant  Wood, 
as  the  owner  of  the  mortgage  claim,  to  rely  upon  this 
undertaking  of  appellee,  as  expressed  in  the  assumption 
clause.  A  serious  question  as  to  laches  of  appellee  which 
would  bar  relief  would  be  presented  by  this  state  of  facts. 
If,  on  the  other  hand,  the  court  found  that  there  was  knowl- 
edge in  December,  1892,  and  no  disavowal  of  liability  until 
the  filing  of  the  bill  of  complaint  in  1897,  the  conclusion  as 
to  such  laches  would  be  almost  unavoidable.  Cox  v.  Mont- 
gomery, 36  ni.  396;  Hall  v.  Fullerton,  69  111.  4^8;  Perry  v. 
Pearson,  135  111.  218;  Greenwood  v.  Fenn,  136  111.  146; 
Day  V.  The  F.  8.  Investment  Co.,  153  111.  293;  Sutter  v. 
Rose,  169  111.  70;  Morey  v.  Pierce,  14  111.  App.  91. 

The  rule  announced  by  these  decisions  is  that  a  party 
who  claims  to  have  been  defrauded  must  disaffirm  the  con- 
tract at  the  earliest  practicable  moment  after  having  dis- 
covered the  fraud.  In  Sutter  v.  Rose,  supra^  this  rule  is 
applied  to  facts  very  similar  to  the  facts  of  the  case  under 
consideration. 

The  defense  of  laches  of  appellee  was  set  up  by  the 
amended  answer  of  appellant.  There  was  evidence  strongly 
tending  to  show  such  laches.  The  decree  fails  to  find  when 
appellee  first  had  knowledge  of  the  assumption  clause. 
The  evidence  fails  to  disclose,  and  the  decree  does  not  find, 
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whether  there  was  disaffirmance  of  the  contract  in  1895,  or 
for  the  first  time  in  1897. 

We  are  of  opinion  that  upon  this  state  of  the  record  the 
decree  must  be  reversed  and  the  cause  remanded. 
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1.  Master  in  Chancery — Findings  Conclusive, — A  master  in  chan- 
cery, seeing  the  witnesses,  has  better  opportunities  of  determining  the 
credibility  of  a  witness  than  the  Appellate  Ck)urt.  He  can  pass  upon 
his  manner  of  testifying,  conduct  upon  the  witness  st^ind,  apparent 
truthfulness,  etc.,  which  are  matters  incapable  of  review  in  this  court 

2.  WnsESS— Effect  of  Testimony,  Inherently  /wpro6aWe.— The  tes- 
timony of  an  interested  witness  to  facts  inherently  improbable,  need  not 
be  accepted  by  court  or  jury,  although  such  testimony  is  not  contra- 
dicted by  any  other  direct  testimony  in  the  case,  and  although  the  wit- 
ness is  not  otherwise  impeached. 

Bill  for  Relief.— Appeal  from  the  Superior  Court  of  Cook  County; 
the  Hon.  Theodore  Brkntano,  Judge,  presiding.  Heard  in  this  court 
at  the  March  term,  1899.    Affirmed.    Opmion  filed  November  27,  1899. 

Statement. — The  bill  of  complaint  filed  by  appellee  in 
this  case  seeks  to  compel  the  application  of  308  shares  of 
stock  in  the  Mutual  Fuel  Gas  Company  upon  a  judgment  in 
favor  of  appellee  for  $18,892.52,  against  Charles  D.  Hauk. 
Appellee  seeks  to  reach  this  result  in  either  one  of  two 
ways : 

First.  The  bill  alleges  that  said  shares  were  bought  by 
appellee  at  sheriff's  sale  for  $1,500,  under  an  execution 
issued  upon  said  judgment,  and  asks  the  court  to  compel  a 
transfer  of  the  shares  to  appellee. 

Second.  The  bill  is  as  well,  in  effect,  a  general  creditor's 
bill  upon  said  judgment,  and  charges  that  defendants,  or 
some  of  them,  have  property  belonging  to  the  judgment 
debtor  which  should  be  applied  upon  said  judgment. 

Hauk,  the  judgment  debtor,  who  was  co-defendant  with 
appellant,  Highley,  the  Illinois  Trust  &  Savings  Bank,  and 
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Others,  was  defaulted.  Upon  answer  of  appellant  and  rep- 
lication, the  cause  was  referred  to  a  master  in  chancery  to 
take  proof  and  report  the  same,  with  conclusions.  It 
appears  from  the  master's  report  of  evidence  heard  before 
him,  that  appellee  recovered  its  judgment  against  Hauk  on 
March  21,  1895,  upon  a  promissory  note  made  by  Hauk, 
and  dated  May  6,  1893.  That  execution  thereon  issued 
March  21,  1895,  and  that  upon  the  same  day  the  sheriff 
undertook  to  levy  upon  all  the  shares  and  interest  of  Hauk 
as  a  stockholder  in  the  Mutual  Fuel  Gas  Company,  by 
delivering  an  attested  copy  of  the  writ  to  the  secretary  of 
the  corporation  and  demanding  of  him  a  certificate  of  the 
number  of  shares  and  amount  of  the  interest  of  Hauk  in  the 
company.  It  appears  that  the  secretary  thereupon  deliv- 
ered to  the  sheriff  a  certificate,  stating  that  sixty  shares  of 
the  stock  of  the  corporation  stood  in  the  name  of  Hauk 
upon  the  books  of  the  corporation.  The  sheriff  levied  upon 
these  sixty  shares,  and  also  upon  all  other  shares  and  inter- 
est of  said  Hauk  as  a  stockholder  in  the  corporation.  By 
virtue  of  the  writ  and  levy  the  sheriff  afterward  sold  at 
sheriff's  sale  the  sixty  shares  of  stock  and  "  all  other  shares 
and  interest"  of  said  Hauk  for  $1,500,  to  appellee,  applied 
the  amount,  less  expenses  of  sale,  upon  the  execution,  and 
returned  the  execution  unsatisfied  as  to  the  balance  thereof. 
Notice  of  sale  and  demand  for  certificates  of  the  sixty 
shares  of  stock  were  then  served  on  the  secretary  of  the 
corporation.  It  appears,  also,  that  aside  from  the  sixty 
shares  of  stock  standing  in  the  name  of  Hauk,  there  were 
248  other  shares  of  the  capital  stock  of  the  corporation 
which  were  owned  by  Hauk  and  by  him  transferred  to  the 
Illinois  Trust  and  Savings  Bank,  as  collateral  to  secure  an 
indebtedness  of  Hauk  to  the  bank.  That  after  the  transfer 
by  Hauk  to  this  bank,  the  248  shares  had  been  changed 
into  the  form  of  trustee's  certificates  for  the  same  amount 
of  stock,  under  a  certain  trust  agreement  entered  into  by 
Hauk  and  other  stockholders  with  Mitchell,  Hamill  and 
Willing  as  trustees.  That  the  Illinois  Trust  &  Savings 
Bank  held  the  original  248  shares  as  collateral  until  Febru- 
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ary  6,  1894,  and  thereafter  held  the  trustees*  certificates  for 
the  same  amoant  of  stock,  and  for  the  same  purpose,  viz., 
as  collateral. 

The  sixty  shares  of  stock  which  remained  in  the  name  of 
Hauk  upon  the  books  of  the  company  were  so-called  "  ad- 
ditional stock,"  issued  by  resolution  of  the  corporation  of 
July  25,  1894,  and  sold  to  stockholders  in  amounts  propor- 
tioned to  their  holdings  of  stock.  It  was  by  virtue  of  his 
ownership  of  the  248  shares  that  Hauk  became  entitled 
to  purchase  and  did  purchase  the  sixty  shares.  The 
certificate  of  the  sixty  shares  also  was  given  as  addi- 
tional collateral  security  to  the  Illinois  Trust  &  Savings 
Bank  by  Hauk.  The  bank  afterward  sold  all  the  308 
shares  of  said  stock,  and  realized  therefrom  $55,440,  which 
left,  after  paying  the  claims  of  the  bank,  the  sum  of  $20,- 
358.82,  now  in  the  hands  of  the  bank.  The  controversy 
here  is  as  to  the  right  of  appellee  to  that  fund  as  the  pur- 
chaser at  sheriflTs  sale,  or  as  the  judgment  creditor  of  Hauk. 
The  Illinois  Trust  &  Savings  Bank  make  no  claim  to  this 
fund,  but  hold  it  to  abide  the  result  of  this  suit.  Hauk 
makes  no  claim  to  the  fund,  but  is  defaulted.  Appellant, 
Highley,  alone  contests  the  right  of  appellee  to  the  fund. 
He  claims  to  have  purchased  the  248  shares  of  stock  subject 
to  the  claim  of  the  Illinois  Trust  &  Savings  Bank,  in  Feb- 
ruary, 1894,  for  $2,000,  and  to  have  thereafter,  in  September 
1894,  purchased  the  other  sixty  shares,  subject  to  the  same 
claim  of  the  Illinois  Trust  &  Savings  Bank  for  $500,  which 
sums  of  money  he  claims  to  have  paid  to  Hauk.  It  appears 
also  that  Hauk  was,  and  still  is,  indebted  to  appellant, 
Highley,  in  the  sum  of  about  $9,800.  Highley  does  not, 
however,  claim  as  a  lienor,  or  otherwise,  by  reason  of  this 
debt,  but  as  a  bona  fide  purchaser  for  v«due,  viz.,  for  the 
$2,000  and  the  $500  alleged  to  have  been  paid  by  him  to 
Hauk. 

The  sole  controversy  of  fact  presented  is,  did  Highley 
purchase  this  stock  as  claimed  by  him  ?  The  master  in  chan- 
cery found  that  he  did  not,  and  recommended  a  decree  for 
appellee.      The  chancellor  overruled  exceptions    to    the 
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master's  report  and  decreed  in  conformity  with  the  findings 
and  recommendations  of  the  master. 

The  decree,  in  eflfect,  found  that  the  308  shares  of  stock  in 
question  were  not  the  property  of  appellant,  Highley,  as 
claimed  by  him,  that  he  had  no  interest  in  such  shares,  and 
that  they  were  the  property  of  the  defendant,  Hauk,  sub- 
ject to  the  claim  of  the  Illinois  Trust  &  Savings  Bank,  and 
the  decree  ordered  that  the  Illinois  Trust  &  Savings  Bank, 
one  of  the  defendants,  pay  to  appellee  the  amount  of  $20,- 
353.82  held  by  it,  and  that  appellant,  Highley,  pay  costs. 

From  that  decree  this  appeal  is  prosecuted. 

Geo.  S.  Steeeb,  attorney  for  appellant;  H.  W.  Wakelbb, 
of  counseL 

Swift,  Campbell  &  Jones,  attorneys  for  appellee. 

Mb.  Pbesidino  Justice  Sbabs  delivered  the  opinion  of  the 
court. 

No  one  prosecutes  the  appeal  here  except  Highley,  and 
he  bases  his  claim  entirely  upon  the  ground  that  the  evi- 
dence establishes  that  he  was  a  purchaser  for  value  in  Feb- 
ruary and  September,  1894,  before  any  right  of  appellee 
accrued,  and  hence  that  the  decree  is  against  the  weight  of 
the  evidence. 

Other  questions  are  raised,  as  to  the  validity  of  the 
sheriflPs  levy  and  sale;  as  to  the  sufficiency  of  proof  of  the 
date  of  the  origin  of  the  claim  of  appellee  upon  which  it 
obtained  its  judgment;  and  as  to  other  property  of  the 
judgment  debtor,  Hauk,  held  by  appellee.  But  the  question 
of  fact  first  noted  is  determinative  of  the  case.  There  is  no 
sufficient  evidence  in  the  record  that  appellee  held  other 
property  of  the  judgment  debtor  when  this  bill  was  filed. 
The  master's  report  declares  that  a  certified  copy  of  the 
note  upon  which  judgment  was  obtained  by  appellee  was 
introduced  in  evidence  before  him,  and  he  reports  in  his 
findings  that  the  note  was  dated  May  6, 1893,  before  either 
of  the  alleged  sales  to  appellant  are  claimed  to  have  been 
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made.  The  validity  of  the  sheriflTs  levy  and  sale,  while 
presenting  an  interesting  question,  is  not  a  matter  necessary 
to  be  determined  in  this  case,  for  if  the  decree  is  right  in 
finding  that  appellant,  Highley,  did  not  purchase  the  stock 
and  had  no  interest  therein,  then  it  is  a  matter  of  no  con- 
sequence whether  the  sheriff's  sale  gave  title  or  not.  For 
in  that  event  the  decree  would  be  warranted  by  the  allega- 
tions of  the  bill  and  the  evidence,  as  a  decree  subjecting  this 
fund  to  the  payment  of  the  judgment  debt.  We  proceed, 
therefore,  to  consider  the  sufficiency  of  the  evidence  to  sus- 
tain the  findings  of  the  decree  as  to  Highley's  claim  to  the 
stock  as  a  purchaser  for  value. 

As  before  indicated,  it  is  not  contended  by  Highley  that 
the  alleged  indebtedness  of  Hauk  to  him,  to  the  amount  of 
$9,800,  was  in  any  way  the  basis  of  the  transfer  of  the 
stock  claimed  to  have  been  made  by  Hauk  to  Highley.  No 
other  consideration  for  the  transfer  is  relied  upon  save  the 
alleged  money  payments  of  $2,000  in  February,  1894,  and 
$500  in  September,  1894.  Hauk  was  not  called  as  a  wit- 
ness. Highley  testified  that  Hauk  was  his  brother-in-law, 
and  resided  with  him  when  in  Chicago;  that  no  part  of  the 
indebtedness  of  Hauk  to  him  (the  $9,800)  had  been  paid  by 
transfer  of  the  shares  of  stock;  that  the  shares  were  not 
transferred  to  him  in  payment  or  security  for  any  indebt- 
edness, and  that  he  purchased  Hank's  equity  in  the  248 
shares  (subject  to  claim  of  Hlinois  Trust  &  Savings  Bank), 
in  February,  1894,  for  $2,000.  His  account  of  the  transac- 
tion is  as  follows : 

"  I  purchased  Mr.  Hank's  eauity  in  248  shares  of  that 
stock  in  February,  1894.     Hauk  owned  248  shares  of  the 

5 as  company's  stock,  which  he  hypothecated  to  the  Illinois 
'rust  &  Savings  Bank  for  a  loan.  He  wanted  some  money 
and  offered  to  sell  me  that  stock  subject  to  the  indebtedness 
of  the  Illinois  Trust  &  Savings  Bank.  I  bought  the  stock 
of  him,  and  paid  him  $2,000.  I  probably  gave  him  a  check 
for  it;  that  is  my  recollection;  it  was  my  own  check;  was 
paid  in  the  usual  course  of  business  by  my  bank,  and 
returned  to  me  in  the  usual  course  of  business.  I  do  not 
know  what  has  become  of  it.  I  do  not  keep  old  checks  or 
old  papers;  I  usually  destroy  them  after  a  year.    To  the 
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best  of  my  knowledge  and  belief  I  have  destroyed  that 
check.  1  haven't  the  check  book  from  which  this  check 
was  drawn;  I  don't  keep  them;  all  matters  are  usually 
thrown  away  after  the  first  year.  To  the  best  of  my  knowl- 
edge and  belief  I  have  destroyed  that  check  book.  I  do 
not  keep  any  account  books  for  my  private  affairs.  I  have 
no  account  or  memorandum  or  document  of  any  kind  show- 
ing the  payment  of  that  $2,000.  The  stock  in'which  Hauk 
sold  me  nis  equity  was  then  at  the  Illinois  Trust  &  Savings 
Bank.  I  did  not  go  to  the  bank  before  I  made  the  purchase 
to  ascertain  whether  the  shares  were  there.  The  time  1 
made  the  purchase  I  had  no  other  knowledge  on  that  point, 
except  what  I  derived  from  Hauk.  The  time  I  purcnased 
HauK's  equity  I  had  an  idea  that  the  stock  was  worth 
approximately  115;  it  was  not  listed,  so  there  was  no  mar- 
ket value.  I  knew  nothing  more  about  the  terms  of  the 
pledge  of  those  shares  to  the  Illinois  Trust  &  Savings  Bank 
than  what  Hauk  stated  to  me;  he  stated  that  he  had  bor- 
rowed something  over  $30,000  on  the  stock.  My  induce- 
ment for  then  purchasing  the  stock  was  that  the  man 
wanted  to  sell  it,  and  I  thought  it  was  a  good  investment; 
that  the  stock  was  probably  as  low  as  it  would  be,  and  I 
thought  in  the  future  it  would  be  worth  more  money.  I 
have  never  received  any  document  from  Hauk  showing  the 
sale  of  his  equity  to  me  in  those  248  shares,  and  I  never 
paid  him  anything  more  for  his  248  shares  than  that  $2,000. 
Hauk  was  living  with  me  at  that  time.  This  purchase  of 
his  equity  in  the  248  shares  took  place  probably  at  my 
house;  I  don't  remember  distinctly  now  about  the  time  and 
place.  The  matter  first  came  up  as  a  proposition  from  him 
to  sell  his  equity  in  the  stock  to  me.  A  day  or  so  after,  I 
offered  him  $2,000  for  it;  he  asked  a  little  more  at  the  time 
he  made  the  proposition.  In  the  interim  I  made  no  inquiry 
of  anybody  aoout  the  value  of  the  stock,  but  I  knew  of  its 
value  in  a  general  way.  I  knew  about  the  company,  knew 
what  its  business  consisted  of,  what  kind  of  a  plant  they 
had,  and  about  what  business  they  were  doin^.  1  did  not 
then  know  Hank's  financial  condition;  everything  now  looks 
as  if  he  was  insolvent  at  that  time.  I  had  not  made  any 
effort  to  collect  the  demand  notes  which  I  held  against  him 
(the  $9,800).  I  knew  he  couldn't  pay  it  at  that  time.  I 
wrote  to  the  bank  to  verify  the  truth  of  Hank's  statement 
that  248  shares  of  stock  were  deposited  with  the  bank  about 
a  week  or  ten  days  after  the  purchase.  I  have  no  means  of 
fixing  the  day  of  the  month  when  this  payment  was 
made.    I  have  not  the  statements   of  account  returned 
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to  me  by  the  bank  when  they  returned  my  checks.  I 
went  to  the  bank  in  the  month  of  February  with  Mr. 
Hauk.  I  saw  the  president,  Mr.  Mitchell;  I  did  not  see 
the  248  shares  of  stock;  did  not  attempt  to  see  them. 
To  ffet  them  transferred  to  my  name  on  tne  books  1  asked 
Mr.  Mitchell  at  my  interview  when  I  went  there  with  Hauk 
to  have  the  stock  transferred;  I  did  not  request  that  it 
should  be  done  at  that  time.  Hauk  and  I  went  into  the 
bank  and  met  Mr.  Mitchell,  and  Hauk  told  Mitchell  that  he 
had  sold  his^equity  in  the  stock  to  me.  I  did  not  at  that  time 
see  the  shares  and  did  not  talk  about  the  number  of  shares 
with  Mr.  Mitchell.  I  took  Hauk's  statement  as  to. the 
number  of  the  shares.  I  don't  remember  that  I  asked  to 
have  the  stock  transferred  at  that  interview  with  Mr. 
Mitchell  when  Mr.  Hauk  was  with  me  in  1894;  my 
statement  to  Mitchell  at  that  time  was  that  having 
purchased  the  equity  in  the  stock  I  asked  Mitchell  if  it  was 
necessary  to  have  the  stock  transferred  now,  and  he  said  he 
would  do  it  at  any  time  we  wanted  it  done,  and  I  left  the 
matter  in  that  way.  In  pursuance  of  the  talk  had  at  that 
time  the  stock  was  transferred  to  my  name  early  in  1895. 
1  talked  with  Mitchell  about  the  stock  a  ^reat  many  times 
during  the  year.  Was  present  at  the  bank  when  the  stock 
was  transferred  to  my  name  early  in  1895.  New  certifi- 
cates for  308  shares  were  issued  in  my  name.  1  first  saw 
the  certific>ates  in  office  of  Henkle,  secretary  of  the  bank, 
when  this  transfer  was  made.  I  guess  it  was  in  March, 
1895,  probably  about  10  a.  m.     Hauk  was  not  with  me. 

"  I  paid  $500  or  $503  for  the  sixty  shares  in  September, 
1894.  I  paid  for  them  by  check  directly  to  Hauk.  The 
transaction  was  made  at  the  Illinois  Trust  &  Savings  iSank. 
My  recollection  is  I  drew  the  money  and  gave  Hauk  the 
currency.  I  never  have  taken  anything  from  Hauk  to 
show  my  purchase.  I  gave  notice  to  Mitchell,  president  of 
the  Illinois  Trust  &  Savings  Bank,  that  I  had  purchased 
the  equity  and  that  the  stock  belonged  to  me,  subject  to 
the  claim  of  the  bank.  It  was  two  or  three  days  after  I 
purchased  it.  The  notice  to  Mitchell  was  verbal.  The 
sixty  shares  and  the  248  shares  were  transferred  to  my 
name  on  books  of  the  company  March  19,  1S95.  I  never 
saw  any  of  the  certificates  till  March  19,  1895.  When  I 
bought  these  sixty  shares  Hauk  stated  that  his  indebtedness 
to  the  bank  had  been  increased  $5,000,  and  was  about 
$35,000.  I  never  ascertained,  except  from  Hauk's  state- 
ment, the  exact  amount  of  his  indebtedness  to  the  bank 
when  I  bought  the  248  shares.    From  February,  1894,  I 
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have  been  making  whatever  payments  have  been  made  to 
the  bank  on  Hauk^s  indebtedness.  Have  usually  gone  to 
the  bank  to  pay  this  interest.  The  bank  credited  dividends 
on  interest,  and  I  paid  balance  of  interest.  I  don't  remem- 
ber what  the  stock  was  worth  at  the  time  I  bought  the 
sixty  shares  for  $500;  the  stock  not  having  any  value,  I 
can't  say  I  did  know  what  it  was  worth,  only  approximately; 
ray  idea  of  the  value  of  sixty  shares  was  that  they  were  not 
worth  a  great  deal  more  than  the  other;  I  may  at  that 
time  have  had  an  idea  that  it  was  worth  more  than  115;  I 
don't  remember  what  my  figures  were  at  that  time;  I  had 
an  idea  it  was  worth  more  than  par  at  any  rate.  I  do  not 
know  what  this  stock  was  worth  in  September,  1894:, 
at  the  time  I  bought  this  sixty  shares;  from  February,  1894, 
to  September,  1894,  I  think  the  stock  was  paving  from  one 
and  one-quarter  to  one  and  one-half  dividends." 

We  have  referred  to  the  testimony  of  Highley  thus  at 
length  because  the  case  turns  so  largely  upon  his  credibility 
as  a  witness  and  the  weight  to  be  given  to  this  evidence. 

The  evidence  which  may  be  said  to  conflict  with  the 
testimony  of  Highley ,  consists,  for  the  most  part,  of  the 
actions  and  conduct  of  the  parties,  Hauk  and  Highley, 
after  the  date  of  the  alleged  sale,  and  the  testimony  of  R. 
M.  Orr,  cashier  of  appellee.  Orr  testified  positively  that 
on  March  19,  1895,  he  had  conversations  with  Hauk  and 
Highley  in  relation  to  the  application  of  the  equity  of  Hauk 
in  these  shares  of  stock  upon  the  claim  of  appellee  against 
Hauk,  and  that  Highley  then  represented  that  he  held  the 
stock  only  as  security  for  his  claim  of  $9,800  against  Hauk, 
and  made  no  pretense  to  any  claim  as  a  purchaser.' 
Highley  denied  that  he  had  such  conversation  with  Orr. 

Upon  this  evidence  the  master  in  chancery  and  the  chan- 
cellor concluded  that  Highley  did  not  purchase  the  stock  for 
value,  as  he  asserted.  The  master  in  chancery  had  better 
opportunity  for  measuring  the  credit  due  to  Highley's  testi- 
mony than  we  have,  for  he  saw  the  witness  and  could  pass 
upon  his  manner  of  testifying,  conduct  upon  the  witness 
stand,  apparent  truthfulness,  etc.,  which  are  matters  incapa- 
ble of  review.  We  should,  therefore,  be  loath  to  disturb  the 
conclusions  of  fact  reached  by  the  master  in  chancery  and 
approved  by  the  chancellor,  unless  we  could  say  that  such 
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conclusions  were  manifestly  against  the  weight  of  the  evi- 
dence. After  a  careful  examination  of  all  the  evidence,  we 
are  not  able  to  hold  that  the  master  and  the  chancellor 
erred  in  this  behalf.  As  to  the  weight  to  be  accorded  to  a 
concurrence  in  conclusions  of  fact  by  master  in  chancery 
and  chancellor,  see  Siegel  v.  Andrews,  181  111.  350. 

There  is  much  of  inherent  improbability  in  the  testimony 
of  Highley.  The  248  shares  of  stock  which  Highley 
declares  that  he  bought  for  $2,000,  subject  to  the  bank's 
claim,  were  then  worth,  at  his  own  estimate,  less  than 
$30,000,  and  the  bank's  claim,  upon  which  they  were  held  as 
collateral,  was  more  than  $30,000,  and  Highley  knew  this. 
Therefore,  if  his  statements  be  true,  he  gave  $2,000  for 
that  which  was  then  worthless.  When  he  claims  to  have 
paid  $500  for  sixty  shares,  also  subject  to  the  bank  claim, 
the  total  of  the  value  of  the  308  shares  at  115  was  $35,420, 
and  the  bank's  claim  was  then  $35,000.  In  other  words,  he 
then  gave  $500  for  what  was  worth  at  most  $420,  after  hav- 
ing lost  $2,000  in  like  manner  by  the  purchase  of  the  Febru- 
ary proceeding.  When  it  is  considered  that  Highley  was, 
as  he  claims,  then  a  creditor  of  Ilauk  to  the  extent  of 
$9,800,  which  he  knew  Hauk  was  unable  to  pay,  the  theory 
that  he  made  these  investments  without  inquiry  and  with- 
out any  written  evidence  of  the  transaction  is  not  credible. 
The  testimony  as  to  checks  by  which  payment  is  said  to 
have  been  made  might  not  alone  be  sufficient  ground  for 
discrediting  his  testimony,  but  considered  with  all  else  in 
the  testimony  it  certainly  does  not  strengthen  that  testi- 
mony. After  the  time  of  the  alleged  sale  of  the  248  shares 
to  Highley,  it  appears  that  Hauk  exercised  his  right  as 
owner  of  these  shares  to  purchase  his  proportionate  share 
of  the  additional  stock,  voted  in  July,  1895,  of  which  the 
sixty  shares  here  involved  were  a  part.  The  time  of  the 
ostensible  transfer  of  the  stock  from  Hauk  to  Highley  was 
very  near  to  the  time  when  appellee  was  seeking  to  obtain 
that  stock  for  the  payment  of  its  claim,  both  being  upon 
March  19, 1895. 
.  The  testimony  of  an  interested  witness  to  facts  inher* 
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ently  improbable  need  not  be  accepted  by  court  or  jury, 
although  such  testimony  is  not  contradicted  by  any  other 
direct  testimony  in  the  case,  and  although  the  witness  is 
not  otherwise  impeached.  Elwood  v.  Western  U.  T.  Co., 
45  N.  r.  649;  Kavenagh  v.  Wilson,  70  N.  Y.  177;  Koehler 
V.  Adler,  78  N.  Y.  287;  Quock  Ting  v.  United  States,  140 
U.  S.  417. 

We  think  that  the  evidence  warranted  the  court  in  find- 
ing that  the  conveyance  of  the  shares  of  stock  to  Highley 
was  merely  colorable,  and  that  he  held  them  as  a  secret 
trust  in  favor  of  Hauk,  the  vendor,  who  was  the  debtor  of 
appellee  at  the  time  of  the  alleged  conveyance. 

We  are  of  opinion  that  the  findings  of  the  master  in 
chancery  and  the  decree  of  the  court  below  were  based 
upon  a  proper  and  just  measurement  of  all  the  evidence  in 
the  case.    The  decree  is  affirmed. 


86 

Chicago  &  E.  I.  B.  B.  Co.  v.  James  Eirby^  Jr.         112 

1.  EvmKSCE— Uncontradicted  Testimony  to  What  is  Physically  Im- 
possible Must  Be  Rejected,— The  testimony  of  a  witness  to  that  which  is 
physicaHy  impossible  must  be  rejected  as  not  in  accordance  with  the 
truth  of  the  matter,  even  though  uncontradicted  by  the  direct  testimony 
of  any  other  witness. 

2.  SJiXE— Testimony  of  Interested  Witness  to  Facts  Inherently  Im- 
probable.—The  testimony  of  an  interested  witness  to  facts  inherently 
improbable  need  not  be  accepted  by  court  or  jwry,  although  such  testi- 
mony is  not  contradicted  by  any  other  direct  testimony  in  the  case,  and 
although  the  witness  was  not  otherwise  impeached. 

Aetion  in  Case,  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Jesse  Holdom,  Judge,  presiding. 
Heard  in  this  court  at  the  March  tenn,  1899.  Reversed  and  remanded. 
Opinion  filed  December  14,  1899. 

W.  H.  Lyford  and  S.  A.  Lyndb,  attorneys  for  appellant. 

John  R.  Philp  and  W.  S.  Johnson,  attorneys  for  appellee. 
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Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  for  $6,000,  rendered 
in  an  action  on  the  case  for  negligence,  in  favor  of  appellee^ 
and  against  appellant.  Appellee  claims  to  have  been  struck 
and  injured  by  an  engine  of  appellant  drawing  a  freight 
train  southwardly  across  Twenty-ninth  street  in  the  city  of 
Chicago,  between  six  and  seven  o'clock  p.  m.,  July  11, 1896. 
Twenty-ninth  street  is  an  east  and  west  street.  There  are 
five  tracks  running  north  and  south  across  Twenty-ninth 
street,  which  are  operated  by  appellant.  The  most  west- 
erly of  these  tracks  is  a  switch  track  which  runs  into  a  coal 
yard  a  short  distance  north  of  Twenty-ninth  street.  The 
track  next  east  of  the  switch  track  is  a  freight  track,  and 
appellee  was  injured  on  the  freip:ht  track  by  a  train  moving 
south.  He  claims  that  the  engine  of  the  freight  train 
struck  him,  although  there  is  a  conflict  in  the  evidence  on 
that  question.  The  injury  was  to  his  right  arm,  which,  on  . 
account  of  the  injury,  had  to  be  amputated  just  above  the 
elbow.  There  was  a  fence  about  seven  feet  high  on  the 
north  side  of  Twenty-ninth  street,  which  ran  across  the 
switch  track,  and  came  to  within  a  few  feet  of  the  .freight 
track.  There  was  a  gate  in  the  fence  where  it  crossed  the 
switch  track,  which  one  of  the  witnesses  testified  was  open. 
The  freight  track  is  straight  from  Twenty-second  street  to 
Twenty-ninth  street,  a  distance  of  seven  blocks.  It  was 
clear  daylight  at  the  time  of  the  alleged  injury.  Appellee 
was  familiar  with  the  crossing,  as  he  lived  only  a  short  dis- 
tance from  it.  He  testified  that  he  crossed  the  tracks  about 
every  day. 

It  is  averred  in  the  declaration  that,  at  the  time  of  the 
injury,  appellee  was  exercising  all  due  care  and  diligence 
for  his  safety.  Appellee  testified  that  he  was  on  the  north 
side  of  Twenty-ninth  street,  when  he  started  across  the 
tracks;  that  he  walked  along  and  kept  walking;  that  when 
he  got  between  the  switch  track  and  the  freight  track  he 
looked  north;  that  there  was  lots  of  smoke  on  the  track 
from  other  engines  passing,  but  there  was  nothing  else  to 
obstruct  his  view;  that  his  eyesight  was  good  and  he  could 


Digitized  by  VjOOQ IC 


First  District — March  Term,  1899.         69 

Chicago  &  E.  I.  R.  R.  Co.  v.  Kirby. 

see  about  a  block  north,  up  the  track,  but  did  not  see  any 
train;  that  he  then  immediately  stepped  on  the  freight 
track  and  was  struck.  It  does  not  appear  from  his  evi- 
dence that  he  stopped  walking  at  all  from  the  time  he 
started  to  walk  across  the  track  until  the  accident  occurred. 
William  Penrold,  witness  for  appellee,  testified  that  he  was 
about  one  hundred  feet  behind  appellee  when  the  latter 
was  struck;  that  before  he  was  struck  he  stopped  about  a 
second  and  looked  north  and  south.  Appellee  testified  in 
his  direct  examination  that  he  was  about  three  feet  from 
the  track  when  he  looked  north  and  south.  Now,  if  he 
stepped  on  the  freight  track  and  was  instantly  struck  by 
the  train,  as  he  says,  after  immediately  looking  north  for  a 
second,  the  train  must  have  been  so  close  to  him  at  the  time 
he  says  he  looked  north,  that,  his  eyesight  being  good,  as 
he  says,  he  must  have  seen  it. 

One  witness  for  appellee  testified  that  the  train  was  run- 
ning from  fourteen  to  eighteen  miles  per  hour,  but  the 
great  preponderance  of  the  evidence  is,  that  its  speed  did 
not  exceed  six  miles  per  hour.  But  even  if  it  were  running 
at  the  rate  of  eighteen  miles  per  hour,  it  would  only  run 
about  twenty-six  and  two-fifths  feet  in  a  second,  and  the 
evidence  is  that  it  is  266  feet  from  Twenty-eighth  street  to 
Twenty-ninth  street,  one  block,  the  distance  which  appellee 
says  he  could  see.  Assuming,  therefore,  his  testimony  to  be 
true,  that  he  looked  north  just  before  stepping  on  the  freight 
track,  that  the  evening  was  clear  and  bright,  which  fully 
appears  from  the  evidence,  and  that  appellee's  eyesight  was 
good,  as  he  says  it  was,  it  is  a  physical  impossibility  that  he 
did  not  see  the  train.  The  only  alternative  to  this  is,  that 
his  testimony  is  untrue;  that  he  did  not  look.  The  testi- 
mony of  the  witness  to  that  which  is  phyScally  inpossible, 
must  be  rejected  as  not  in  accordance  with  the  truth  of  the 
matter,  even  though  uncontradicted  by  the  direct  testi- 
mony of  any  other  witness.  C,  R.  I.  &  Pac.  Ry.  Co.  v. 
Pounds,  82  Fed.  R.  217,  219;  Southern  Ry.  Co.  v.  Smith, 
86  Id.  292;  Artz  v.  C,  R.  I.  &  P.  R.  Co.,  34  la.  153,  159; 
Penn.  R.  Co.  v.  Bell,  122  Penn.  St.  56. 
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In  the  recent  case  of  Highley  v.  Am.  Ex.  Nat.  Bank,  in 
this  court,  No.  8386,  unreported,  it  is  said,  "The  testimony 
of  an  interested  witness  to  facts  inherently  improbable 
need  not  be  accepted  by  court  or  jury,  although  such  testi- 
mony is  not  contradicted  by  any  other  direct  testimony  in 
the  case,  and  although  the  witness  was  not  otherwise 
impeached,"  citing  authorities.  We  are  of  opinion  that  the 
evidence  is  insufficient  to  warrant  a  finding  that  appellee, 
at  the  time  of  the  alleged  injury,  was  exercising  ordinary 
care. 

This  view  renders  unnecessary  any  discussion  of  the  evi- 
dence bearing  on  the  question  of  the  alleged  negligence  of 
appellant. 

There  are  other  circumstances  in  evidence  of  such  char- 
acter that  we  think  justice  will  be  subserved  by  the  sub- 
mission of  the  case  to  another  jur3\  The  judgment  will  be 
reversed  and  the  cause  remanded. 


North  Chicago  St.  B.  B.  Co.  t.  Thomas  J.  Balhatchett. 

1.  Evidence— Lcodingr  Questions.— The  plaintiff  having  been  injured 
while  a  passenger  on  a  street  car,  the  question  asked  a  physician,  caUed 
as  a  witness,  whether  or  not  he  discovered  any  swelling  upon  the  back 
of  plaintiff^s  head  on  the  day  succeeding  that  of  the  injury,  was  not 
objectionable  as  being  leading  and  suggestive. 

2.  Same— Objections  Must  Be  Specifically  Made,— The  objection  that 
a  question  is  leading  must  always  be  specifically  made. 

Action  in  Case,  for  personal  injuries.  Appeal  from  the  Superior  Court 
of  Cook  County;  the  Hon.  PmLiP  Stein,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  October  term,  1898.  Reversed  and 
remanded.    Opinion  filed  December  19,  1899. 

Egbert  Jamieson  and  John  A.  Rose,  attorneys  for  appel- 
lant. 

MuNsoN  T.  Case  and  George  Willard,  attorneys  for 
appellee. 
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Mr.  Justice  Shepard  delivered  the  opinion  of  the  court. 

The  appellee  was  a  passenger  upon  one  of  appellant's 
street  cars,  and  sued  to  recover  for  an  alleged  injury  to  his 
person  while  being  carried  as  such. 

The  theory  of  the  defense  by  appellant,  under  its  plea  of 
the  general  issue,  as  disclosed  by  the  evidence,  was  (1)  una- 
voidable accident,  and  (2)  that  appellee  sustained  no  material 
injury.  According  to  the  testimony  of  appellee,  he  was 
sitting  when  the  car  was  run  into,  and  his  head  was  thrown 
backward  against  the  partition  between  the  two  windows 
behind  him,  causing  a  swelling,  about  the  size  of  a  goose  egg, 
to  come  upon  the  back  of  his  head,  and  such  swelling 
remained  for  two  or  three  days,  when  the  acute  condition 
of  swelling  passed  away. 

This  swelling  was  the  only  objective  symptom  of  injury 
received  by  the  appellee,  so  far  as  appears  from  the  evi- 
dence, and  appellee  was  himself  a  physician.  All  else  were 
subjective  symptoms.  One  Dr.  Washburne  attended  appel- 
lee and  made  an  examination  of  his  person  the  day  following 
that  of  the  injiiry.  This  doctor  was  called  as  a  witness  by 
appellant  for  the  purpose  of  contradicting  the  testimony  of 
appellee  as  to  the  character  and  extent  of  his  injury. 

Next  following  his  statement  that  he  visited  and  exam- 
ined appellee  the  day  succeeding  that  of  the  injury,  the 
witness  was  asked  the  following  question : 

•'State  whether  or  not,  Doctor, at  that  time,  you  discovered 
any  swelling  upon  the  back  of  Dr.  Balhatchett's  head  ? " 

The  question  was  objected  to  and  ruled  out,  upon  the 
ground  that  it  was  leading  and  suggestive.  Thereupon, 
this  question  was  put  to  the  witness : 

"  Was  there  any  swelling  at  that  time  upon  the  back  of 
Dr.  Balhatchett's  head  ?  " 

A  merely  general  objection  was  interposed  and  sustained 
to  the  question  last  put,  and  the  witness  testified  no  further, 
except  in  answer  to  some  usual  preliminary  questions  that 
had  preceded  those  objected  to. 

The  first  question  was  not  a  leading  one.  It  was  no  more 
suggestive  of  a  negative  than  of  an  affirmative  answer.     It 
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was  a  mere  calling  the  mind  of  the  witness  to  the  subject 
of  inquiry.  McDonald  v.  111.  C.  R.  K.  Co.,  88  Iowa,  345; 
Spear  v.  Richardson,  37  N.  H.  23. 

The  objection  to  the  second  question  upon  the  ground 
that  it  was  leading  and  suggestive,  might,  perhaps,  have 
been  well  made,  but  it  was  not  made  or  ruled  out  upon 
that  ground,  and  the  objection  that  a  question  is  leading 
must  always  be  specifically  made.  First  National  Bank  v. 
Dunbar,  118  111.  625;  Edmanson  v.  Andrews,  35  111.  App. 
223. 

The  subject  inquired  concerning  was  material  to  the  de- 
fense, for  the  question,  if  answered  in  the  negative,  would 
have  tended  directly  to  contradict  the  appellee  upon  the  only 
material  subject  concerning  which  he  had  testified,  that  was 
susceptible  of  positive  contradiction — that  of  the  objective 
symptoms  of  his  injuries. 

Appellee  makes  the  point  that  though  the  ruling  may 
have  been  incorrect,  it  should  have  been  made  to  appear 
that  if  the  answer  had  been  allowed  it  would  have  been 
favorable  to  appellee,  by  an  offer  to  show  what  was  ex- 
pected to  be  proved  by  it.  It  is  perfectly  plain  from  the 
record  what  the  object  of  the  question  was,  and  what  answer 
was  hoped  for,  though  the  answer  was  not  suggested,  and 
the  reason  for  the  rule  contended  for  by  appellee  does  not, 
therefore,  exist. 

For  error  in  ruling  out  the  offered  testimony  the  judg- 
ment is  reversed  and  the  cause  remanded. 


I  86      62 
|gT86sMll 

^   4  5^  Theodore  Podolski  v.  A.  L.  Stone^  Assignee. 

1.  Preperbnces— Obtoiried  Through  the  Acts  of  the  Debtor.—'Anj 
preference  obtained  by  the  creditor,  by  or  through  the  acts  of  the  debtor, 
after  the  debtor  has  determined  to  yield  dominion  of  his  estate  by 
making  a  general  assignment  for  the  benefit  of  creditors,  is  within  the 
prohibition  of  the  statute  and  void. 

2.  VOLTJNTART  AssiQNMENTS— Tf^^^  Acts  Constitutc^AXL  the  acts 
of  the  debtor,  performed  with  the  intent  and  for  the  purpose  effecting 
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a  disposition  of  all  his  property  for  the  benefit  of  his  creditors,  are  to  be 
regarded  as  a  single  transaction,  each  constituting  part  of  the  general 
assi^O^ment  of  his  assets  under  the  statute. 

3.  SAUE^What  Acts  of  the  Debtor  Are  Within  the  Statute.^-Atter  a 
debtor  has  made  up  his  mind  to  make  an  assignment  of  his  property  for 
the  benefit  of  his  creditors,  all  conveyances,  transfers  and  other  disposi- 
tions of  his  property  or  assets,  made  in  view  of  his  intended  general 
assignment,  whereby  a  preference  is  given,  will  be  held  to  be  within 
the  prohibition  of  the  statute  and  void,  the  same  as  though  incorporated 
in  the  deed  of  assignment  itself. 

4.  Witnesses— WTien  Interested,  and  Statements  Are  Inherently 
Improbable,—The  testimony  of  an  interested  witness  to  facts  inherently 
improbable,  need  not  be  accepted  by  the  court  or  jury,  although  such 
testimony  is  not  contradicted  by  any  other  direct  testimony  in  the  case, 
and  although  the  witness  is  not  otherwise  impeached. 

5.  Same— fibto  Contradicted,— K  witness  may  be  contradicted  by  the 
facts  he  states  as  completely  as  by  direct  adverse  testimony,  and  there 
may  be  so  many  omissions  in  his  accounts  of  particular  transactions,  or 
of  his  own  conduct,  as  to  discredit  his  whole  story. 

C  Presumptions— W^^ere  the  Hearing  is  Before  the  Courf.— Where 
the  hearing  is  before  the  court,  it  will  be  presumed  that  the  court,  in 
reaching  its  conclusion,  rejected  all  incompetent  and  only  considered 
competent  evidence  before  it 

Petition  for  a  Preference*— Voluntary  assignments.  Appeal  from 
the  County  Court  of  Cook  County;  the  Hon.  R.  W.  8.  Wheatlby, 
Judge,  presiding.  Heard  in  this  court  at  the  liarch  term,  1899. 
Affirmed.    Opinion  filed  November  27,  1899. 

John  £.  Kehoe  and  James  B.  Ward,  attorneys  for  appel- 
lant 

A.  BiNswANOEB  and  Elmer  E.  Jackson,  attorneys  for  the 
assignee. 

Moses,  Bosenthal  &  Kennedy,  attorneys  for  Fred'k 
Vietor  &  Achelis  et  al.,  creditors. 

Pam,  Donnelly  &  Glbnnon,  attorneys  for  Converse, 
Stanton  &  Co.  et  aL 

CrsTER,  GoDDARD  &  Qriffin,  attomcys  for  the  Continen- 
tal Nat.  Bank. 

Mb.  Justice  Windes  delivered  the  opinion  of  the  court. 
Appellant  in  this  case  seeks  a  preference  over  the  other 
creditors  of  S.  Levy  &  Co.,  who  made  an  assignment  of  all 


Digitized  by  VjOOQ IC 


64  Appellate  Coukts  of  Illinois. 

Vol.  86.]  Podolski  v.  Stone. 

their  property  for  the  benefit  of  their  creditors  to  appellee, 
which  assignment  was  dated  May  31,  1898,  was  acknowl- 
edged and  recorded  the  same  day  in  the  office  of  the 
recorder  of  deeds  in  Cook  county  at  1:39  p.  m.,  and  filed  with 
the  clerk  of  the  County  Court  at  1:43  p.  m.  of  the  same  day. 
It  appears  that  S.  Levy  and  I.  Birkenfield,  partners  com- 
posing the  firm  of  S.  Levy  &  Co.,  in  January,  1898,  and  for 
some  time  prior  thereto,  had  been  engaged  in  the  mercan- 
tile business  at  240  Market  street,  Chicago;  that  on  Janu- 
ary 27,  1898,  appellant  loaned  to  S.  Levy  &  Co.  $3,500,  and 
as  evidence  of  such  loan  took  the  note  of  the  firm  for  that 
amount,  maturing  four  months  after  date  and  bearing  inter- 
est at  six  per  cent  per  annum;  that  on  the  date  of  the 
maturity  of  the  note  he  called  upon  Levy  &  Co.  for  its  pay- 
ment, but  they  were  unable  to  pay  him,  whereupon  he 
asked  that  a  judgment  note  be  given  him  in  its  stead,  which 
was  done,  the  note  being  dated  May  28,  1898,  for  the  same 
amount  as  the  original  loan,  but  bearing  interest  at  the 
rate  of  seven  per  cent  per  annum,  and  having  a  power  of 
attorney  thereto  annexed,  which  gave  power  to  confess 
judgment  at  any  time  after  the  date  thereof;  that  May  29th 
and  30th,  1898,  were  Sunday  and  Decoration  Day,  respect- 
ively, and  on  May  31st  following  appellant  caused  to  be 
entered  a  judgment  by  confession  in  the  Circuit  Coi\rt  of 
Cook  County,  on  which  execution  was  issued  immediately, 
and  placed  in  the  hands  of  the  sheriff  of  Cook  county  at  10:16 
A.  M.  of  that  day,  with  directions  by  appellant's  attorney  to 
the  sheriff  to  levy  the  writ  at  once;  that  the  sheriff's  dep- 
uty proceeded  to  the  place  of  business  of  Levy  &  Co.  to 
make  such  levy,  but  when  he  arrived  he  found  that  the 
door  of  the  store  was  closed  and  the  property  of  Levy  & 
Co.  in  the  hands  of  the  appellee,  Stone,  who  was  named  as 
assignee  in  the  deed  of  assignment;  that  Stone  received  a 
letter  from  S.  Levy  on  the  morning  of  the  31st  of  May, 
about  half-past  eight,  requesting  him,  Stone,  to  call  at  108 
Fifth  avenue;  that  he  did  so  and  arrived  there  fifteen  or 
twenty  minutes  past  nine  o'clock,  but  did  not  find  Levy; 
that  he  returned  in  about  half  an  hour,  when  he  found 
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Levy  and  Birkenfield,  it  then  being  near  ten  o'clock;  that 
Levy  told  hira  that  he  was  going  to  make  an  assignment, 
and  asked  him  to  act  as  assignee,  to  which  he  assented;  that 
he,  Stone,  received  the  deed  of  assignment  from  Mr.  Ward, 
the  attorney  of  Levy  &  Co.,  about  ten  minutes  before 
eleven  o'clock,  and  went  with  him  to  the  store  of  Levy  & 
Co.  at  once  and  took  possession  of  their  stock  in  trade. 

August  19,  1898,  appellant  filed  his  petition  in  the  County 
Court  setting  up  his  judgment  and  asking  that  the  assignee 
be  directed  to  pay  the  same  out  of  the  moneys  realized  from 
a  sale  of  the  insolvent  estate.  Certain  creditors  of  the 
insolvents,  and  also  the  assignee,  answered  the  petition, 
claiming  that  there  was  no  consideration  for  the  note  and 
warrant  of  attorney  on  which  the  judgment  was  confessed  ; 
that  the  judgment  was  confessed  at  the  instigation  of  the 
insolvents,  and  in  contemplation  of  making  an  assignment, 
and  that  the  judgment  was  confessed  for  the  purpose  of  pre- 
ferring appellant  over  the  other  creditors  of  the  insolvents  ; 
also  that  appellant,  knowing  that  said  insolvents  were 
about  to  make  an  assignment  for  the  benefit  of  their  credit- 
ors, did,  with  a  view  of  obtaining  a  preference  over  the  other 
creditors,  procure  said  note  and  warrant  of  attorney  from 
them,  and  that  the  insolvents,  in  collusion  with  appellant, 
to  enable  him  to  secure  such  preference,  made  and  delivered 
the  note  and  warrant  of  attorney,  and  that  the  insolvents 
were  then  contemplating  the  making  of  said  assignment, 
and  that  appellant,  with  like  intent,  caused  said  judgment 
to  be  confessed  and  the  execution  delivered  to  the  sheriff. 

The  principal  evidence  on  behalf  of  the  a^ssignee,  and  that 
upon  which  the  judgment  of  the  County  Court  must  mainly 
depend,  is  that  of  appellant,  which,  it  is  claimed,  is  wholly 
insufficient  to  sustain  the  judgment  of  the  County  Court, 
which  denied  the  petition  of  appellant  and  dismissed  it  for 
want  of  equity. 

The  insolvent,  S.  Levy,  refused  to  testify  on  the  hearing 
on  any  matter  which  would  in  any  wise  throw  light  on  his 
transactions  with  appellant,  upon  the  ground  that  his  testi* 
mony  might  tend  to  criminate  him. 

ToLLXXXTIft 
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,  One  of  the  counsel  now  represent^ing  appellant  prepared 
the  deed  of  assignment,  and  also  represented  the  assignee 
at  the  beginning  of  the  proceedings  in  the  County  Court. 
He  also  represented  appellant  on  the  hearing  of  his  petition 
in  the  County  Court,  and  made  objection  to  proper  ques- 
tions asked  of  the  insolvent.  Levy,  while  on  the  stand  as  to 
matters  entirely  relevant  and  material  under  the  issues.  He 
made  one  objection,  at  least,  which  could  only  be  properly 
made  by  the  witness  himself,  it  relating  to  the  possible 
crimination  of  the  witness  by  his  answer.  The  action  of 
counsel  made  it  apparent  that  he  did  not  desire  a  full  inves- 
tigation. 

It  is  unnecessary  to  set  out  in  detail  the  evidence  of  ap- 
pellant, and  we  will  only  refer  to  some  of  its  salient  points. 
He  testified  that  at  the  time  he  took  the  judgment  note  in 
question,  he  did  not  know  of  the  insolvency  of  Levy  &  Co., 
although  he  said  that  Levy  told  him  that  he  was  unable  to 
pay  the  note  maturing  May  27th,  and  his  bank  was  press- 
ing him  for  money,  and  that  Levy  said  to  him  on  the  same 
day  that  he  was  greatly  in  need  of  money,  that  the  bank 
was  pressing  them,  wouldn't  renew  their  notes,  and  ho 
wanted  to  sell  his  book  accounts  at  a  discount ;  that  the 
next  day  after  the  judgment  note  was  taken,  according  to 
his  testimony,  though  the  same  day  the  note  was  dated,  and 
probably  the  same  day  it  was  taken.  Levy  sold  to  appellant 
for  cash  about  $5,700  worth  of  good  accounts  at  seventy 
C3nts  on  the  dollar ;  that  he,  appellant,  knew  nothing  about 
the  business  of  Levy  &  Co.,  and  made  no  inquiries  of  any 
one  on  that  subject ;  that  he  bought  the  accounts  in  ques- 
tion without  ever  having  looked  at  the  firm's  books ;  that 
he  also,  on  the  same  day  he  bought  the  accounts,  procured 
from  Levy  &  Co.  another  judgment  note  for  $1,000,  at  the 
request  of  one  Rosenthal,  which  he  gave  to  the  same  attor- 
ney whom  he  employed  to  take  the  confession  of  judgment 
on  this  note ;  that  the  Rosenthal  note,  although  taken  on 
May  28th,  was  dated  back  as  of  the  same  date  of  two  orig- 
inal notes  evidencing  the  indebtedness  of  Levy  &  Co.  to 
Rosenthal,  and  that  he  did  not  think  it  strange  that  Rosen- 
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thai  wanted  a  judgment  note ;  that  he  took  Levy's  state- 
ment that  the  $5,700  of  accounts  of  the  finn  which  he 
purchased  and  paid  $4,000  for,  were  correct ;  that  he 
did  not  suspect  that  anything  was  wrong  until  he  heard 
some  talk  at  a  club  on  Sunday  afternoon.  May  29th,  that 
Levy  had  conveyed  a  piece  of  his  property  on  the  West 
Side,  though  he  did  not  know  what  this  property  was  worth, 
had  no  idea  of  its  worth,  and  that  nothing  was  said  in  the 
conversation  on  that  subject,  but  that  this  fact  was  the  only 
thing  that  changed  his  mind  on  the  subject  of  the  firm's 
insolvency ;  that  when  he  talked  over  with  his  attorney,  as 
he  did,  on  May  30th,  the  matter  of  entering  judgment 
against  Levy  &  Co.,  he  did  not  know  how  much  stock  the 
firm  had  on  hand  nor  how  much  they  owed,  and  that  he 
did  not  make  any  inquiries  of  them  as  to  what  they  owed 
at  bank. 

Counsel  for  appellant  make  divers  contentions  which  we 
deem  it  unnecessary  to  refer  to  specifically,  inasmuch  as  in 
our  opinion  the  only  question  to  be  considered  is,  was  the 
County  Court  justified  in  finding,  as  it  no  doubt  did  find, 
that  appellant  entered  his  judgment  in  contemplation  of  an 
assignment  by  Levy  &  Co.,  and  also  that  the  firm  gave  the 
judgment  note  in  contemplation  of  the  assignment,  and 
that  appellant  received  it  in  anticipation  of  that  event  and 
for  the  purpose  of  procuring  a  preference  over  other  cred- 
itors? 

In  Hanford  Oil  Co.  v.  First  Nat.  Bank,  126  111.  584-91, 
the  Supreme  Court  say : 

"  Notwithstanding  the  voluntary  assignment  act,  a  debtor, 
though  insolvent,  may  still  secure,  by  mort^a^e  or  confes- 
sion of  judgment,  or  otherwise,  a  honajide  indebtedness,  if 
done  in  good  faith,  and  not  in  contemplation  of  making  an 
assignment  under  said  act.  When,  however,  the  debtor 
enters  upon  a  course  of  conduct  having  for  its  object  the 
disposition  of  all  his  estate  for  the  benefit  of  his  creditors, 
ana  as  part  of  the  plan  by  which  to  effect  that  object  exe- 
cutes a  general  assignment,  the  distribution  must  be  to  his 
creditors  in  proportion  to  the  amount  of  their  respective 
claims.  This  question  was  before  this  court  in  a  case  of 
very  considerable  importance,  and  there  received  full  con- 
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sideration;  and  we  then,  with  entire  unanimity,  announced 
the  doctrine  that  any  preference  obtained  by  the  creditor, 
by  or  through  the  acts  of  the  debtor,  after  the  debtor  has 
determined  to  yield  dominion  of  his  estate  by  making  a  gen- 
eral assignment  for  the  benefit  of  creditors,  fell  within  the 
prohibition  of  the  statute  and  was  therefore  void."  (Citing 
Preston  v.  Spaulding,  120  111.  208.)  "  All  the  acts  of  the 
debtor,  performed  with  the  intent  and  for  the  purpose  of 
effecting  a  disposition  of  all  his  property  for  the  benefit  of 
his  creditors,  are  to  be  regarded  as  a  single  transaction, 
each  constituting  part  of  the  general  assignment  of  his 
assets  under  the  statute." 

In  Hide  &  Leather  Nat.  Bank  v.  Rehm,  126  111.  465,  the 
court  say  on  this  subject,  and  speaking  of  the  insolvent's 
acts : 

"  So  long  as  he  is  clearly  shown  to  have  entered  upon 
the  disposition  of  his  property  for  the  benefit  of  his  cred- 
itors at  the  time  he  made  the  judgment  notes,  the  law  will 
indulge  in  no  refinements  in  order  to  fix  the  precise  point 
of  time  at  which  he  reached  the  determination  to  make  a 
general  assignment.  All  that  was  done  will  rather  be 
viewed  as  parts  of  the  same  transaction,  so  as  to  make  it 
immaterial  whether  the  determination  to  make  the  assign- 
ment in  fact  preceded  or  followed  the  execution  of  the 
judgment  notes.  Since  the  decision  of  this  court  in  Pres- 
ton V.  Spaulding,  120  111.  208,  the  law  must  be  regarded  as 
settled  in  this  State  that,  after  a  debtor  has  made  up  his 
mind  to  make  an  assignment  of  his  property  for  the  benefit 
of  his  creditors,  all  conveyances,  transfers  and  other  dispo- 
sitions of  his  property  or  assets,  made  in  view  of  his  intenaed 
general  assignment,  whereby  a  preference  is  given,  will  be 
eld  to  be  within  the  prohibition  of  the  statute  and  void, 
the  same  as  though  incorporated  in  the  deed  of  assignment 
itself." 

It  is  contended  for  appellant  that  appellee  is  bound  by  his 
(appellant^s)  evidence,  because  the  latter  testified  at  the 
instance  of  appellee  and  the  creditors,  since  no  diflFerent 
state  of  facts  and  circumstances  were  shown  than  that  to 
which  appellant  testified.  This,  no  doubt,  would  be  true 
if  the  matters  and  circumstances  testified  to  by  the  witness 
were  not  of  such  a  nature  as  to  justify  the  court  in  infer- 
ring, upon  a  consideration  of  the  whole  facts  and  circum- 
stances in  evidence,  that  the  truth  was  the  exact  opposite 


Digitized  by  VjOOQ IC 


First  District — March  Term,  1899.         69 

Podolski  v.  Stone. 

to  the  testimony  of  the  witness.  The  court,  having  heard  ' 
the  witness,  was  in  much  better  position  to  pass  upon  his 
credibility,  because  it  could  observe  the  manner  of  the  wit- 
ness in  testifying  and  his  conduct  on  the  witness  stand.  In 
Highley  v.  Am.  Ex.  Nat.  Bank  (p.  48,  this  voluijie),  this 
court  said : 

"  The  testimony  of  an  interested  witness  to  facts  inher- 
ently improbable  need  not  be  accepted  by  the  court  or  jury, 
although  such  testimony  is  not  contradicted  by  any  other 
direct  testimony  in  the  case,  and  although  the  witness  is 
not  otherwise  impeached."     (See  authorities  there  cited.) 

In  Quock  Ting  v.  United  States,  UO  U.  S.  417,  the  court, 
in  speaking  upon  this  subject,  said  : 

"  He  (the  witness)  may  be  contradicted  by  the  facts  he 
states  as  completely  as  by  direct  adverse  testimony,  and 
there  may  be  so  man  v  omissions  in  his  accounts  of  particu- 
lar transactions  or  oi  his  own  conduct,  as  to  discredit  his 
whole  story." 

To  the  same  effect  is  Anderson  v.  Liljengren,  52  N.  W. 
Kepr.  (Minn.)  219. 

As  to  the  matters  of  the  insolvency  of  S.  Levy  &  Co. 
when  the  judgment  note  was  given,  and  appellant's  knowl- 
edge thereof,  and  also  as  to  Levy  &  Co.  in  giving,  and  appel- 
lant in  receiving,  the  judgment  note  and  entering  judgment 
thereon,  all  being  done  in  contemplation  of  and  as  part  of 
the  general  assignment,  we  are  of  opinion  that  the  judgment 
of  the  County  Court  is  not  manifestly  against  the  evidence. 

It  was  also  claimed  that  the  County  Court  had  no  juris- 
diction in  the  matter.  This  is  settled  to  the  contrary  by 
Atlas  Nat.  Bank  v.  Moore,  152  111.  528,  and  cases  there  cited. 

It  is  also  claimed  that  the  County  Court  admitted  im- 
proper evidence,  and  that  this  is  a  cause  for  reversal. 
Where  the  hearing  is  before  the  court,  as  in  this  case,  it 
will  be  presumed  that  the  court,  in  reaching  its  conclusion, 
rejected  all  incompetent  and  only  considered  the  competent 
evidence  before  it.     Hobart  v.  Hobart,  53  111.  App.  133. 

It  is  further  contended  that  the  creditors  were  improper 
parties  in  this  proceeding.  If  that  contention  be  tenable, 
which  we  do  not  decide,  as  it  is  unnecessary,  we  are  unable 

Digitized  by  VjOOQ IC 


70  Appellate  Courts  of  Illinois. 

Vol.  86.]  Chase  v.  Tuckwood. 

to  perceive  in  what  way  the  fact  of  their  being  parties  could 
in  any  way  prejudice  appellant. 
The  judgment  of  the  County  Court  is  affirmed. 


Caleb  Chase  et  al.  y.  Ellen  Tuckwood. 

1.  JuDOMENT  BY  CJONFKSSION— l^en  Collusively  Entered,— A  judg- 
ment by  confession  coUusively  entered,  no  indebtedness  whatever  exist- 
ing, is  fraudulent  and  void,  and  can  be  attacked  by  any  one  whose 
interests  are  adversely  affected  by  it. 

2.  Saue— Where  the  Judgment  Debtor  Alone  Can  Impeach  It, —Where 
there  is  actual  indebtedness  secured  by  a  judgment  note,  a  judgment 
thereon  is  not  void,  and  the  judgment  debtor  only  can  impeach  it. 

Attachment,  intervening  petitions,  etc.  Appeal  from  the  Superior 
Ck)urt  of  Cook  County;  the  Hon.  Georqb  A.  Trude,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1898. 
Affirmed.    Opinion  filed  December  5,  1899. 

Statement. — Appellants  sued  out  a  writ  of  attachment 
in  the  Circuit  Court  against  a  corporation  known  as  the 
Bombay  Tea  Company,  under  which  the  sheriflf  levied  upon 
certain  of  the  company's  property.  The  same  day  a  judg- 
ment by  confession  was  entered  in  the  Superior  Court 
against  said  company,  in  favor  of  the  appellee,  and  levied 
upon  the  same  property. 

The  property  so  levied  upon  was  sold  in  due  course,  and 
the  proceeds  remained  in  the  hands  of  the  sheriflF,  awaiting 
an  order  of  court  to  determine  the  rights  of  the  respective 
parties  in  connection  therewith.  Subsequently  the  Supe- 
rior Court  granted  to  appellants  leave  to  file  their  interven- 
ing petition  in  the  case  in  which  the  judgment  by  confes- 
sion had  been  entered,  which  was  done.  This  petition 
alleges  fraud  and  collusion  between  the  appellee  and  the 
judgment  debtor,  and  prays  that  the  judgment  lien  be 
postponed,  subject  to  the  lien  of  the  attachment  writ. 
Appellee  herein  thereupon,  after  his  motion  to  strike  the 
petition  from  the  files  had  been  denied  and  a  demurrer 
overruled,  answered  the  petition,  alleging  that  the  judgment 
note  in  question  was  given  to  secure  payment  of  $1,600 
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loaned  to  the  Bombay  Tea  Company  by  her,  through  her 
son,  the  president  of  said  company.  Upon  a  hearing  of 
the  petition  on  the  merits,  the  court  found  the  allegations 
of  fraud,  collusion  and  want  of  consideration  not  sustained, 
and  denied  appellants  the  relief  prayed  for  by  their 
petition. 

There  was  evidence  tending  to  show  that  appellee  fur- 
nished money  to  start  her  son  in  a  retail  tea  and  coflfee  busi- 
ness, which  was  conducted  by  him  under  the  name  of 
the  Bombay  Tea  Company  before  it  was  incorporated. 
The  loans  thus  made  by  appellee  to  her  son  amounted  to 
$900  before  the  incorporation,  and  she  subsequently  loaned 
him  $700  more  after  incorporation,  which  money  he  states 
was  used  in  the  business  of  the  Tea  Company,  of  the  stock 
of  which  he  was  sole  owner.  She  testifies  that  she  sev- 
eral times  asked  her  son  to  secure  her,  and  five  days  before 
the  judgment  by  confession  was  entered  he  caused  the 
judgment  note  to  be  executed.  The  writ  of  execution 
under  the  judgment,  ajid  the  attachment  writ,  were  placed 
in  the  sherifiTs  hands  almost  at  the  same  time,  the  attach- 
ment having  the  precedence  by  about  two  minutes, 

Wheeler  &  Silber,  attorneys  for  appellants. 

An  attaching  creditor  obtains  such  an  interest  and  lien 
by  levy  of  his  attachment  that  he  occupies  the  position  of 
a  judgment  creditor,  as  far  as  the  attachment  is  concerned. 
Rinchey  v.  Stryker,  26  How.  Pr.  75;  Thayer  v.  Willet,  9 
Abb.  Pr.  330;  Falconer  v.  Freeman,  4  Sandf.  Ch.  R.  566; 
Kelly  V.  Lane,  28  How.  Pr.  128;  Greenlief  v.  Mumford,  30 
How.  Pr.  30;  Bates  v.  Plonsky,  62  How.  Pr.  429;  Potter  v. 
Mather,  24  Conn.  551;  Dodge  v.  Griswold,  8  N.  H.  425; 
Dixon  V.  Hill,  5  Mich.  404. 

A  stranger  whose  rights  are  aflFected  may  impeach  a  judg- 
ment collaterally  on  the  ground  of  fraud  and  collusion. 
Sidensparker  v.  Sidensparker,  52  Me.  481;  Drexel's  Appeal, 
6  Pa.  St.  272;  Lowber  &  Wilmer's  Appeal,  8  Watts  &  S. 
387;  Pierce  v.  Carleton,  12  III.  358;  Black  on  Judgments, 
Sees.  260,  293,  336;  Freeman  on  Judgments,  Vol.  2,  Sec. 
336. 
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Proceedings  to  prevent  execution  of  a  judgment  consti- 
tute collateral  and  not  direct  attack  upon  the  judgment. 
Krug  V.  Davis,  85  Ind.  309;  Black  on  Judgments,  Vol.  1, 
Sec.  253. 

A  stranger  to  a  fraudulent  and  collusive  judgment  may 
attack  it  whenever  and  wherever  it  comes  into  conflict  with 
his  rights,  not  to  have  it  set  aside,  but  to  render  it  a  nullity 
as  to  him.  Dougherty's  Appeal,  9  Watts  &  S.  189;  Smith 
V.  Cuyler,  78  Ga.  654;  Black  on  Judgments,  Sec.  293; 
Palmer  v.  Martindell,  43  N.  J.  Eq.  90;  Shallcross  v.  Deats, 
43  N.  Y.  Law,  177;  Bryant  v.  Harding,  29  Mo.  347. 

A.  W.  Fulton,  attorney  for  appellee. 

When  the  court  has  jurisdiction  of  the  parties  and  sub- 
ject-matter (in  the  absence  of  actual  fraud)  errors  and 
irregularities  aflfecting  a  judgment  can  only  be  called  in 
question  by  the  debtor  in  a  direct  proceeding  for  that  pur- 
pose. A  stranger  (a  judgment  or  attaching  creditor)  can 
not  interfere.  Pierce  v.  Carleton,  12  III.  362;  Havens  v. 
First  National  Bank,  162  111.  42;  Kellogg  v.  Keith,  4  111. 
App.  386;  Adams  v.  Arnold,  86  III.  186;  Gardner  v.  Bunn, 
132  III.  404;  Martin  v.  Judd,  60  III.  84;  Magnusson  v. 
Chonholm,  51  III.  App.  476;  Freydendall  v.  Baldwin,  103 
III.  325;  Brewster  v.  Riley,  19  III.  App.  581;  Atwater  v. 
Exchange  National  Bank,  152  111.  620;  Thomas  v.  Mueller, 
106  III.  36;  Burch  v.  West,  134  111.  267;  Swiggart  v. 
Harber,  4  Scam.  364;  Sidensparker  v.  Sidensparker,  52 
Me.  481;  Lowber  &  Wilmer's  AppL,  8  Watts  &  S.  387; 
Drexel's  Appl.,  6  Pa.  St.  272;  Krug  v.  Davis,  85  Ind.  309. 

While  judgment  creditors  have  been  allowed  to  attack 
other  judgments  on  the  ground  that  they  were  void  for 
fraud  or  lack  of  jurisdiction,  it  has  been  held,  in  this  and 
other  States,  that  an  attaching  creditor  has  not  the  same 
standing  as  a  judgment  creditor.  The  rule  seems  to  be 
that  a  valid  claim  against  the  judgment  debtor  must  be 
shown,  and  that  prior  and  superior  equities  are  aflfected 
before  a  third  party  may  be  allowed  to  intermeddle. 
Stevens  v.  Newman,  68  III.  App.  549;  Brewster  v.  Riley, 
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19  111.  App.  581;  Freydendall  v.  Baldwin,  103  111.  329;  King- 
man  v.  Reinemer,  58  111.  App.  178;  Martin  v.  Judd,  60  111. 
84;  Fort  v.  Fort,  9  Wend.  (N.  Y.)  442;  Wintringhara  v. 
Wintringham,  20  Johns.  (N.  Y.)  295;  Dodge  v.  Griswald,  8 
N.  H.  425. 

Mb.  Jcstice  Freeman  delivered  the  opinion  of  the  court. 

Counsel  for  appellants  discuss  at  considerable  length  in 
their  brief  the  question  whether  the  Superior  Court  had 
power  to  grant  the  relief  sought  by  the  attaching  creditors 
in  the  intervening  petition. 

If  the  judgment  by  confession  was  collusively  entered, 
no  indebtedness  whatever  existing,  the  transaction  would  be 
fraudulent  and  void,  and  could  be  attacked  by  any  one  whose 
interests  were  thereb}'^  adversely  affected.  Martin  v.  Judd, 
60  111.  78-85,  and  cases  there  cited. 

It  is  upon  such  contention  that  appellant's  attack  is  based. 
But  there  was  evidence  in  this  case  tending  to  prove  the 
existence  of  an  actual  indebtedness  as  consideration  for  the 
judgment  note  and  there  was  no  evidence  disproving  such 
claim.  The  judgment  based  upon  such  note  can  not  then 
be  regarded  as  void,  and  it.  is  said,  in  the  case  above  referred 
to,  that  only  the  party  himself  can  impeach  it. 

The  petition  charged  that  the  alleged  indebtedness  was 
fictitious,  that  the  company  was  never  indebted  to  appellee 
in  any  sum  whatever,  and  asked  the  court  to  exclude  appel- 
lee from  participation  in  the  proceeds  of  the  sheriff's  sale. 
The  court  would,  it  is  conceded,  have  had  power,  under 
this  proceeding,  to  enter  into  an  investigation  of  the  good 
faith  of  the  claim  upon  which  the  judgment  by  confession 
was  based,  had  the  attaching  creditor  reduced  his  claim  to 
judgment.     Brewster  v.  Riley,  19  111.  App.  581. 

But  it  did,  we  think,  have  the  power  at  the  instance  of 
the  attaching  creditors,  the  question  being  whether  the 
judgment  was  absolutely  void  because  based  upon  no 
indebtedness.  If  it  was  thus  void  appellee  could  take  noth- 
ing under  it,  when  that  fact  was  once  established.  It  could 
in  such  case  be  assailed  by  a  stranger  to  the  record,  and  the 
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appellants'  rights  under  the  attachment  writ  would  be  not 
only  superior,  but  exclusive  as  against  appellee.  Martin 
V.  Judd,  mpra;  Freydendall  v.  Baldwin,  103  111.  325-329. 
See  also  Havens  &  Geddis  Co.  v.  First  Nat.  Bank,  162 
111.  36.  The  evidence,  however,  did  not  sustain  the  petition 
in  this  respect. 

It  is  urged  that  the  alleged  indebtedness  was  not  a  bona 
fide  debt  of  the  corporation,  but  the  individual  debt  of  the 
president. 

There  is  evidence  tending  to  show  that  the  money  bor- 
rowed from  appellee  was  used  in  the  business  of  the  Bom- 
bay Tea  Company,  part  of  it  before  the  incorporation  and 
a  part  afterward.  The  proof  rests  mainly  upon  the  testi- 
mony of  the  president  of  the  company,  who  is  the  son  of 
appellee.  While  such  testimony,  under  the  circumstances 
of  this  case,  is  open  to  suspicion,  it  is  not  disproved,  and  we 
can  not  say  the  trial  court  erred  in  its  findings.  Appellee 
states  that  she  loaned  money  to  the  Bombay  Tea  Company  in 
response  to  requests  from  her  son.  If  the  statements  of  these 
witnesses  are  true,  they  seem  to  show  that  appellee  let  her  son 
have  this  money  for  use  in  the  business.  So  much  of  it  as 
went  into  the  business  before  incorporation  was  undoubt- 
edly the  personal  debt  of  the  son,  and  the  assets  of  the 
business  turned  over  to  the  corporation  in  payment  for  its 
capital  stock  may  not  have  been  chargeable  with  his  per- 
sonal debt. 

The  corporation  paid  him  therefor  by  its  capital  stock, 
and  appellee  had  loaned  the  money  to  him  individually. 
But,  however  that  may  be,  the  loan  made  subsequently,  if 
it  went  into  the  business  of  the  company,  was  its  own  debt. 
This,  according  to  the  evidence,  was  about  seven  hundred 
dollars.  The  proceeds  of  the  sheriflfs  sale  amounted  to  less 
than  three  hundred  dollars.  The  fact  that  the  judgment 
was  for  a  sum  larger  than  the  actual  indebtedness  is  not, 
therefore,  material.  The  appellants  are  not  thereby  injured. 
The  judgment  debtor  may  impeach  the  judgment  but  the 
appellants  can  not.  Havens  &  Geddis  Co.  v.  First  Nat. 
Bank,  162  111.  35,  and  cases  there  cited. 

1?he  judgment  of  the  Superior  Court  must  be  affirmed. 
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Charles  A.  Morrill  and  Richard  J.  Follis  y.  George  H. 

Lindemann. 

1.  VRA^crncE— Forms  for  Verdicts  by  Trial  Judge.— A  trial  judge  is 
not  obliged  to  prepare  forms  of  verdict,  but  if  he  undertakes  to  do  so 
upon  his  own  motion,  the  forms  should  be  as  complete  as  the  case 
requires,  especially  in  cases  where  the  jury  might  be  misled  by  incom- 
plete forms,  and  imperfect  instructions  concerning  them. 

2.  Instructions— W7iere  There  Are  'Several  Defendants,  Some  of 
Whom  May  he  Found  Not  Ouilty. — An  instruction  which  informs  the 
jury  that  they  may  find  both  defendants  guilty,  or  neither  of  them, 
where  one  of  them  may  be  found  not  guilty,  is  not  the  law  as  applied 
to  actions  for  malicious  prosecution. 

Trespass  on  the  Case,  for  malicious  prosecution,  etc.  Appeal  from 
the  Circuit  Court  of  Cook  County;  the  Hon.  RiciURD  S.  Tuthill, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  October 
term,  1898.    Reversed  and  remanded.    Opinion  filed  December  5,  1899. 

H.  R.  Pearson  and  Cratty,  Jarvis  &  Cleveland,  attor- 
neys for  appellants. 

O.  D.  SwEARiNGEN,  attomey  for  appellee. 

Mb.  Presiding  Justice  Shepard  delivered  the  opinion  of 
the  court. 

Appellee  brought  his  action,  in  trespass  on  the  case, 
against  the  appellants  for  malicious  prosecution  and  for 
false  imprisonment,  and  recovered  a  verdict  in  his  favor 
against  both  defendants  (appellants)  for  $1,000,  from  which 
a  remittutur  of  $250  was  entered,  and  judgment  rendered 
for  $750. 

'The  controversy  arose  out  of  the  larceny  of  a  dog  belong- 
ing to  appellant  Morrill,  traced  into  appellee's  possession. 

There  was  evidence  under  which  the  jury  might  have 
justifiably  found  Morrill  not  guilty;  and  by  way  of  illustra- 
tion it  naay  be  said  that  under  the  evidence  either  defend- 
ant might  have  been  found  guilty  and  the  other  not. 

The  trial  judge,  however,  told  the  jury  that  their  "  ver- 
dict should  be  in  one  of  the  following  forms,"  which  he 
gave  to  them  in  writing : 


86        75 
d211s  671 
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"  We,  the  jury,  find  the  defendants  guilty,  and  we  assess 
the  plaintiff's  damages  at  the  sum  of ." 

"We,  the  jury,  find  the  defendants  not  guilty." 

Although  a  trial  judge  is  not  obliged  to  prepare  forms  of 
verdict,  yet  if  he  undertakes  to  do  so  upon  his  own  motion, 
the  forms  should  be  as  complete  as  the  case  requires,  espe- 
cially in  cases  where  the  jury  might  be  misled  by  incom- 
plete forms,  and  imperfect  instructions  concerning  them. 

The  jury  were,  in  this  instance,  told,  in  effect,  that  they 
must  find  both  defendants  guilty,  or  neither  of  them,  and 
such  is  not  the  law  as  applied  to  the  case  at  bar.  The  ques- 
tion is  preserved  by  apt  exception,  in  the  motion  for  a  new 
trial  and  by  assignment  of  error. 

We  can  not  regard  the  error  as  cured  by  one  of  the  gen- 
eral instructions  which  told  the  jury  that  if  they  believed, 
from  the  evidence,  certain  things,  then  they  might  find  the 
defendant  Morrill  not  guilty. 

^on  ca?i8tat  the  jury  believed  such  things  to  have  been 
proved,  and  yet  felt  constrained  by  the  oral  direction  of  the 
court  to  return  their  verdict  in  one  of  the  only  two  forms 
the  court  gave  them  as  proper  for  them  to  return.  A  spe- 
cific instruction  of  that  kind  is  much  more  likely  to  be  fol- 
lowed by  a  jury  than  a  general  one. 

The  judgment  is  reversed  and  the  cause  remanded. 


H.  L.  Whithed,  Assignee^  v.  i.  Walter  Thompson  Co. 

1.  Voluntary  Assiqnments— Cormcterafton  For.— The  debts  due  to 
the  creditors,  and  the  acceptance  of  the  trust  to  administer  the  estate  for 
their  benefit,  are  a  sufficient  consideration  for  an  assignment. 

2.  Same— flbir  tJie  Assignee  Takes.^The  assignee  takes  his  title  for 
the  payment  of  the  debts,  subject  to  aU  equities,  liens  and  incumbrances 
which  existed  against  the  property  in  the  hands  of  the  insolvent. 

8.  Same— JVior  to  the  Statute,— The  right  and  power  of  a  failing 
debtor  to  pass  the  title  of  his  eflfects  to  an  assignee  remain  as  they  did 
before  the  statute,  but  the  power  to  control  the  distribution  and  benefi- 
cial employment  of  his  property  upon  a  transfer  of  the  title  is  essen- 
tiaUy  dijfferent.    Then  the  County  Court  had  nothing  whatever  to  do 
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with  the  assignee  or  the  effects  in  his  hands  as  such  assignee:  now 
the  effects  of  the  assignor  must  in  all  cases  be  distributed  ratably 
among  his  creditors,  and  any  provisions  in  the  deed  of  assignment  direct- 
ing otherwise  will  be  inoperative  and  void. 

4.  Same — As  Affected  by  the  Statute,— The  statute  restricts  to  some 
extent  the  common  law  right,  but  does  not  undertake  to  affect  the  valid- 
ity of  a  common  law  assignment  except  as  to  preferences;  nor  does  it 
undertake  to  control  or  direct  its  administration,  when  such  assign- 
ment is  made  in  a  foreign  jurisdiction.  For  all  purposes  except  to  the 
detriment  of  our  own  citizens,  it  is  not  regarded  as  contrary  to  the  pol- 
icy of  our  law  to  give  such  assignments  effect  here. 

5.  Same— -4^  Common  Law, — Assignments  for  the  payment  of  debts 
to  creditors  were  valid  at  common  law,  and  the  right  to  make  an  assign- 
mient  for  the  benefit  of  creditors,  exists  independently  of  the  statute. 

6.  Same — By  Citizens  of  Other  States, — A  deed  of  assignment  made 
by  a  citizen  of  another  State,  within  such  foreign  jurisdiction,  is  subject 
to  the  claims  of  resident  creditors  when  the  property  is  located  here. 

7.  Same — Executed  in  Foreign  States, —  A  voluntary  assignment 
made  abroad,  inconsistent  in  substantial  respects  with  our  statute, 
should  not  be  put  in  execution  here,  to  the  detriment  of  our  citizens, 
but  for  all  other  purposes,  if  valid  by  the  lex  loci,  it  should  be  carried 
fully  into  effect. 

8.  Common  Law  Assignments— Jtfodg  in  Foreign  States.— A  com- 
mon law  assignment  for  the  benefit  of  creditors,  made  in  a  foreign  State, 
will  be  presumed  in  this  State  to  have  been  valid  where  made  until  the 
contrary  appears.  The  burden  is  upon  him  who  questions  its  validity  in 
the  State  where  it  was  made,  to  prove  his  contention. 

9.  Corporations— Pouter  to  Make  Assignments,  — Corporations.unless 
restricted  by  their  charters  or  by  general  statutes,  may  make  assignments 
for  the  benefit  of  creditors  to  the  same  extent  that  individuals  may. 

Bill  of  Interpleader.- Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  EIdmund  W.  Burke,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1898.  Reversed  but  not  remanded. 
Opinion  filed  December  5,  1899. 

Statement. — This  was  a  bill  of  interpleader,  filed  by  the 
Morgan  Storage  and  Warehouse  Company  against  appellant, 
appellee  and  others,  to  determine  the  ownership  of  certain 
property  in  the  hands  of  the  Warehouse  Company,  which  is 
claimed  by  appellant,  as  assignee  of  the  North  Dakota  Mill- 
ing Co.,  a  Dakota  corporation,  and  by  appellee,  a  New  Jer- 
sey corporation,  as  creditor  of  said  Milling  Company,  by 
virtue  of  a  writ  of  attachment  which  it  caused  to  be  levied 
thereon.    By  an  interlocutory  decree,  the  complainant  was 
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dismissed  out  of  the  case,  and  appellant  and  appellee  were 
required  to  interplead  and  set  up  their  respective  claims  to 
the  property,  or  rather  to  the  proceeds  in  the  hands  of  the 
clerk  of  court  arising  from  its  sale,  which  had  been  ordered 
on  petition  of  all  the  defendants.  The  attachment  suit  was 
by  stipulation  dismissed,  the  rights  of  the  appellee  to  be 
adjusted  in  this  proceeding. 

It  appears  that  April  16, 1897,  the  North  Dakota  Milling 
Company  loaded  the  property  in  controversy,  known  as 
cream  of  wheat,  upon  a  car  consigned  to  certain  parties  in 
New  York,  who  are  now  out  of  the  case,  and  received  from 
the  agent  of  the  railroad  company  a  bill  of  lading  in  which 
the  Milling  Company  was  named  as  consignor.  Three  days 
thereafter  the  said  North  Dakota  Milling  Company  volun- 
tarily executed  a  common  law  deed  of  assignment,  con- 
veying to  appellant  as  assignee,  for  the  benefit  of  all  its 
creditors,  all  its  property  of  every  name  and  nature,  with- 
out preference.  Appellant  accepted  the  trust,  and,  as 
required  by  the  deed  of  assignment,  executed  and  delivered 
a  bond  for  the  sum  of  $25,000,  running  to  the  judge  of  the 
District  Court  of  the  First  Judicial  District  of  North  Dakota, 
conditioned  for  the  faithful  discharge  of  the  trust.  He 
at  once  took  possession  of  all  the  assets  of  the  insolvent 
company,  and  proceeded  to  administer  the  estate.  Among 
other  assets  received  by  him  was  the  bill  of  lading  covering 
the  carload  of  cream  of  wheat  shipped  by  the  assignor 
three  days  before.  He  forthwith  forwarded  said  bill  of 
lading,  with  two  drafts  of  $500  each  attached,  to  the  con- 
signee named  in  said  bill  of  lading.  But  the  drafts  being 
returned  to  him  dishonored,  appellant  at  once  caused  the 
carload  of  cream  of  wheat  to  be  stopped  in  transit.  It  was 
found  at  or  near  Englewood  in  this  State,  and  on  or  about 
May  10,  1897,  appellant  ordered  it  placed  in  storage  with 
the  Morgan  Storage  and  Warehouse  Company.  Early  in 
May  appellant  directed  the  Warehouse  Company  to  ship  ten 
cases  of  the  cream  of  wheat  to  a  customer  at  Buflfalo,  N,  Y., 
which  was  done,  and  shortly  after  appellant  paid  the  stor- 
age charges  to  the  Warehouse  Company,  and  demanded  the 
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remainder  of  the  property.  This  demand  was  not  com- 
plied with,  apparently  because  a  similar  demand  was  made 
about  the  same  time  by  the  New  York  consignees,  who 
had  refused  payment  of  the  drafts  accompanying  the  bill  of 
lading.  Matters  remained  in  this  situation  until  July  29th 
following,  when  the  appellee  instituted  its  suit  in  attach- 
ment, and  thereupon  the  bill  of  interpleader  was  filed.  The 
Circuit  Court  entered  a  decree  sustaining  the  attachment, 
dismissing  appellant's  interplea,  and  ordering  the  money 
in  the  hands  of  the  clerk  paid  to  appellee. 

WiLBEB,  Eldeidoe  &  Alden,  attomcys  for  appellant. 

LoDis  J.  PiERsoN,  attorney  for  appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

There  is  no  dispute  as  to  the  material  facts.  It  is  said 
by  appellee's  counsel  that  prior  to  the  levy  appellant  had 
renounced  all  claim  to  the  goods.  But  the  demand  upon 
the  Warehouse  Company  by  appellant,  and  the  threat  that 
unless  the  property  was  delivered  to  him  he  would  hold  the 
Warehouse  Company  for  conversion  thereof,  will  not  admit 
of  any  such  construction. 

We  can  not  agree  with  appellee's  counsel  that  the  delivery 
of  the  bill  of  lading  to  appellant  with  the  other  assets  pur- 
suant to  the  deed  of  assignment,  did  not  operate  as  a  transfer 
of  the  assignor's  interest  in  the  property  therein  described. 
Lewis  V.  Spring ville  Banking  Co.,  166  111.  311.  But  it  is 
needless  to  extend  the  discussion  of  such  proposition,  because 
the  assignment  deed  expressly  conveyed  alfclaims,  demands, 
property  and  effects  of  the  assignor  wherever  situated. 
The  shipper  and  its  assignee  were,  and  remained,  entitled  to 
reclaim  the  property  described  in  the  bill  of  lading,  if  the 
consignees  refused,  as  they  appear  to  have  done,  to  comply 
with  the  terms  of  the  contract  in  pursuance  of  which  the 
shipment  to  them  was  made.  The  assignee  did  so  reclaim 
the  property.  By  his  order  it  was  stopped  in  transitu,  hav- 
ing been  found  within  the  limits  of  this  State.  It  was 
delivered  on  his  order  to  the  Warehouse  Company,  and  the 
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latter  thereafter  held  it  as  his  agent.  This  agency  was 
abundantly  recognized  when  said  company  delivered  a  part 
of  the  property  on  the  assignee's  order  for  shipment  to  a 
firm  in  BuflFalo,  New  York;  and  it  was  undisputed  by  the 
agent,  until  by  reason  of  conflicting  claims,  the  Warehouse 
Company  became  apparently  uncertain  as  to  its  duties  and 
liabilities,  resulting  in  the  filing  of  its  bill  of  interpleader. 
The  possession  of  the  agent — the  Warehouse  Company — 
was  the  possession  of  the  appellant. 

It  is  urged  on  behalf  of  appellee  that  the  latter  had  the 
right  to  seize  the  property  under  its  writ  of  attachment, 
notwithstanding  it  was  thus  in  possession  of  the  assignee, 
because,  as  it  is  contended,  the  assignment  is  invalid.  It  is 
urged  that  the  deed  of  assignment  was  without  considera- 
tion; that  appellee  as  a  creditor  never  assented;  that  the 
assignee's  title  is  subject  to  appellee's  equity;  that  the 
courts  of  this  State  no  longer  recognize  common  law  assign- 
ments, and  that  the  assignment  in  this  case  was  invalid  in 
the  State  of  North  Dakota,  where  it  was  made. 

As  the  decree  of  the  Circuit  Court  must  be  reversed,  we 
will  consider  briefly  these  various  propositions. 

The  debts  due  to  the  creditors,  and  the  acceptance  of  the 
trust  to  administer  the  estate  for  their  benefit  are  a  suf- 
ficient consideration  for  an  assignment.  Hudson  v.  Maze, 
3  Scam.  578;  Halsey  v.  Whitney,  4  Mason  (U.  S.),  214; 
Lawrence  v.  Davis,  3  McLean  (U.  S.),  177. 

It  is  not  at  all  necessary  that  appellee  as  a  creditor  should 
have  assented  to  the  assignment  in  order'  to  make  it  valid 
against  said  creditor.  It  is  not  questioned  that  the  assign- 
ment was  made  in  good  faith  for  the  benefit  of  the  creditors, 
and  that  the  assignee  is  executing  it  in  accordance  with  the 
spirit  and  purpose  of  the  deed.  It  is  true,  the  assignee 
takes  his  title  for  the  payment  of  the  debts,  and  subject  to 
all  equities,  liens  and  incumbrances  which  existed  against 
the  property  in  the  hands  of  the  insolvent.  Jack  v.  Weien- 
nett,  116  111.  105-11.  Appellee's  claim  against  the  insolv- 
ent, however,  was  not  a  lien  or  incumbrance  upon  the 
property  assigned. 
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It  is  not  accurate  to  say  that  the  courts  of  Illinois  no 
longer  recognize  common  law  assignments,  and  we  find  no 
warrant  for  the  suggestion  that  a  foreign  assignment  can 
not  be  regarded  here  as  valid,  unless  administered  under 
our  statute.  In  Hanchett  v.  Waterbury,  115  111.  220-224, 
there  is  a  clear  statement  of  the  effect  of  the  statute  of  this 
State  regulating  assignments.     It  is  there  said : 

"  It  is  true  that  the  right  and  power  of  a  failing  debtor 
to  pass  the  title  of  his  effects  to  an  assignee  remain  as  they 
did  before  the  statute,  but  this  is  all.  The  power  to  con- 
trol the  distribution  and  beneficial  enjoyment  of  his  prop- 
erty upon  such  a  transfer  of  the  title  is  essentially  different 
from  what  it  was  before  the  statute.  Prior  to  its  adoption 
the  insolvent  debtor  could  distribute  his  property  among 
his  creditors  just  as  he  pleased.  ♦  ♦  ♦  Then  the  County 
Court  had  nothing  whatever  to  do  with  the  assignee  or  the 
effects  in  his  hands  as  such  assignee.  Such  is  not  the  case 
now.  ♦  ♦  ♦  Theeffectsof  the  assignor  must  in  all  cases 
be  distributed  ratably  among  his  creditors,  and  any  pro- 
visions in  the  deed  of  assignment  directing  otherwise  will 
be  inoperative  and  void." 

The  title  to  the  property  assigned  still  passes  in  this  State 
by  the  voluntary  act  of  the  debtor  as  by  a  common  law  as- 
signment. But  when  the  assignment  is  made  the  statute 
of  Illinois  steps  in  and  controls  the  distribution  of  the  assets. 
In  Union  Trust  Co.  v.  Trumbull,  137  111.  146  (on  p.  158),  it 
is  said  :  "  Assignments  for  the  payment  of  debts  to  creditors 
were  valid  at  common  law;  "  and  it  is  further  said  that  the 
statute  of  Illinois  does  not  assume  to  create  a  right,  but 
merely  assumes  to  modify  and  regulate  an  existing  right, 
"in  other  words, modifies  and  regulates  existing  common  law 
rights."  Such  common  law  right  to  make  an  assignment 
for  the  benefit  of  creditors  "  exists  independently  of  the  stat- 
ute." Howe  V.  Warren,  154  III.  227  (page  243).  It  can  not 
be  said,  therefore,  that  common  law  assignments  are  not 
still  recognized  by  the  courts  of  this  State. 

The  statute  restricts  to  some  extent  the  common  law 
right,  but  does  not  undertake  to  affect  the  validity  of  a  com- 
mon law  assignment  except  as  to  preferences;  nor  does  it 
undertake  to  control  or  direct  its  administration,  when  such 
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assignment  is  made  in  a  foreign  jurisdiction.  It  does  not 
undertake  to  prevent  our  courts  from  recognizing  the  valid- 
ity of  such  foreign  assignment,  nor  prevent  the  assignee 
thereunder  from  coming  into  our  courts  to  enforce  his  rights 
as  fully  and  freely  as  other  non-residents-  For  all  purposes 
except  to  the  detriment  of  our  own  citizens,  it  is  not 
regarded  as  contrary  to  the  policy  of  our  law  to  give  such 
assignments  effect  here.  May  v.  First  Natl.  Bank,  122  111. 
551. 

Nor  do  we  find  anything  in  those  provisions  of  the 
statutes  of  North  Dakota,  introduced  in  evidence,  which 
tends  to  sustain  the  claim  of  appellee's  counsel  that  the 
assignment  is  invalid  under  the  laws  of  that  State.  There 
is  evidence  tending  to  show  there  is  a  provision  of  the  law 
of  that  State  in  force  when  this  assignment  was  made  which 
expressly  provides  that  any  transfer  of  property  made  in 
good  faith  for  the  purpose  of  paying  or  securing  a  honafde 
indebtedness  shall  be  valid.  A  common  law  assignment  for 
the  benefit  of  creditors  made  in  a  foreign  State  will  be  pre- 
sumed in  this  State  to  have  been  valid  where  made,  until 
the  contrary  appears.  The  burden  is  undoubtedly  upon  him 
who  questions  its  validity  in  the  State  where  it  was  made 
to  prove  his  contention.  This  has  not  been  done  in  this 
case,  nor  does  it  appear  that  the  assignment  in  controversy 
has  ever  been  questioned  in  North  Dakota.  There  is  affirma- 
tive evidence  of  its  validity  there.  A  lawyer  of  that  State, 
called  as  an  expert  witness,  states  it  as  his  opinion  that  a 
voluntary  common  law  assignment  of  an  insolvent  corpora- 
tion does  not  conflict  with  any  provision  of  the  laws  of 
North  Dakota.  There  is  no  testimony  to  the  contrary,  and 
we  are  not  referred  to  any  decisions  of  the  courts  of  that 
State  sustaining  appellee's  contention  in  that  regard. 

Appellee  sets  forth  in  his  answer  to  an  amended  inter- 
plea  certain  alleged  provisions  of  the  North  Dakota  code, 
which  provide,  not  for  a  voluntary  assignment,  but  for  pro- 
ceedings in  the  nature  of  bankruptcy,  where  a  person  owing 
debts  desires  to  obtain  a  discharge  therefrom.  The  assign- 
ment is  not  made  by  the  debtor,  but  by  the  clerk  of  court 
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to  an  assignee  selected  by  the  creditors.  The  filing  of  the 
petition  in  the  District  Court  is  apparently  the  only  volun- 
tary act  required  of  the  debtor.  Such  a  proceeding  is  a 
statutory  as  distinguished  from  a  voluntary  assignment. 
Townsend  v.  Coxe,  161  111.  62. 

It  does  not  purport,  so  far  as  the  extracts  from,  the  Dakota 
statute  referred  to  in  the  abstract  show,  to  exclude  volun- 
tary common  law  assignments.  The  provision  of  another 
North  Dakota  statute,  that  the  rule  of  the  common  law 
that  statutes  in  derogation  thereof  shall  be  strictly  con- 
strued, has  no  application  to  the  code  of  that  State,  but 
that  provisions  of  the  latter  are  to  be  liberally  construed 
respecting  the  subjects  to  which  it  relates,  we  do  not  regard 
as  prohibiting  or  interfering  with  the  common  law  right  of 
assignment  in  that  State,  so  far  as  appears  from  anything 
in  the  record  before  us. 

The  deed  of  assignment  in  the  case  at  bar  is  sufficient 
under  our  law  to  convey  and  transfer  the  property  now  in 
controversy.  It  has  been  held  that  under  such  circum- 
stances, in  the  absence  of  any  allegation  or  proof  of  a  stat- 
ute  to  the  contrary,  we  must  presume  either  that  the 
common  law  obtains  in  the  foreign  State  where  the  assign- 
ment is  made,  or  else  that  the  laws  of  that  State  are  similar 
to  those  which  prevail  in  this  State,  where  the  action  is 
tried.  In  either  case  this  foreign  assignment  would  be 
treated  as  valid.    Juilliard  v.  May,  130  111.  87  (p.  97). 

The  rule  has  been  adopted  in  this  State  that  "  Corpora- 
tions, unless  restricted  by  their  charters  or  by  general  stat- 
utes, may  make  assignments  for  the  benefit'  of  creditors  to 
the  same  extent  that  individuals  may."  Blair  v.  Illinois 
Steel  Co.,  159  111.  360  (p.  364).  The  right  to  make  such 
assignment  exists  inherently  in  all  corporations  unless  spe- 
cially forbidden.    Vanderpool  v.  Gorman,  140  N.  Y.  563. 

It  remains  to  consider  the  rights  of  appellee  as  an  attach- 
ing creditor  seizing  personal  property,  which,  when  taken 
under  the  writ,  was  temporarily  in  this  State  in  the  posses- 
sion of  a  non-resident  assignee  under  a  valid  foreign  assign- 
ment   The  attaching  creditor  in  this  case  is  a  New  Jersey 
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corporation.  Both  appellant  and  appellee  are  therefore 
non-residents. 

It  is  the  doctrine  in  this  State  that  a  deed  of  assignment, 
made  by  a  citizen  of  another  State  within  such  foreign 
jurisdiction,  is  subject  to  the  claims  of  resident  creditors 
when  the  property  is  located  here;  that  it  is  not  just  or  fair 
to  compel  creditors  in  this  State  to  go  to  a  foreign  State  to 
receive  ^jpro  rata  share  of  the  debtor's  property  when  they 
may  have  extended  credit  alone  upon  the  faith  of  the  prop- 
erty in  this  State.  Heyer  v.  Alexander,  108  111.  385.  That 
case  is  distinguished  from  C,  M.  &  St.  P.  Ry.  Co.  v.  Keokuk 
Northern  Line  Packet  Co.,  108  111.  317,  on  the  ground  that 
in  the  latter  case  the  property  was  personalty,  which  passed 
by  delivery,  and  was  situated  in  Missouri,  where  the  receiver 
was  appointed;  that  the  title  vested  in  the  latter  by  appoint- 
ment, and  the  property  was  brought  temporarily  into  this 
State  without  any  intention  of  its  remaining  permanently, 
while  in  the  Heyer  case  the  property  was  permanently 
located  in  this  State,  and  was  here  when  the  assignment  was 
made.  In  Rhawn  v.  Pearce,  110  III.  330,  it  was  held  that 
trustees  of  an  insolvent  estate,  appointed  under  a  Pennsyl- 
vania statute,  could  not,  as  such  trustees,  hold  property  in 
this  State,  as  against  residents  of  that  State  who  had  brought 
their  action  here  by  attachment  and  garnisheed  the  fund. 
A  distinction  is  made  between  voluntary  assignments  and 
assignments  by  operation  of  law. 

In  May  v.  First  National  Bank,  122  111.  551,  the  inquiry 
was,  as  in  the  case  at  bar,  whether  a  voluntary  assignment 
by  a  non-resident,  of  property  in  Illinois,  for  the  benefit  of 
creditors  is  valid  as  against  creditors  who  do  not  reside  in 
this  State  or  that  of  the  assignor.  It  is  there  said  that  it  is 
a  misapprehension  to  suppose  that  Rhawn  v.  Pearce  is  an 
authority  to  the  eflfect  that  a  voluntary  assignment,  made 
without  the  State,  of  property  situated  in  this  State,  will  be 
held  to  be  invalid,  as  well  against  foreign  as  against  domes- 
tic creditors  attaching  the  property  here. 

The  conclusion  reached  in  the  May  case  is  thus  stated  : 

"  We  do  not  see  that  there  is  any  policy  of  law  ♦  *  * 
why  non-residents  are  not  left  free  to  execute  voluntary 
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assignments  with  or  without  preferences  among  foreign 
creditors  as  they  may  see  fit,  so  long  as  domestic  creditors 
are  not  aflfected"^  thereby,  without  objection  lying  to  such 
assignments  that  they  are  against  the  policy  of  our  law." 

Concurrence  is  expressed  in  the  rule  announced  in  Bentley 
V.  Whittemore,  19  N.  J.  Equity,  462,  as  follows : 

"  The  true  rule  of  law  and  public  policy  is  this :  That  a 
voluntary  assignment  made  abroad,  inconsistent,  in  substan- 
tial respects,  with  our  statute,  should  not  be  put  in  execu- 
tion here,  to  the  detriment  of  our  citizens,  but  that  for  all 
other  purposes,  if  valid  by  the  lex  loci^  it  should  be  carried 
fully  into  effect." 

In  Woodward  v.  Brooks,  128  111.  222,  a  voluntary  assign- 
ment for  benefit  of  creditors,  without  preference,  valid  ap- 
parently under  the  law.  of  Pennsylvania,  where  made,  is 
held  valid  here;  and  in  the  absence  of  claims  of  domestic 
creditors  it  is  said  that  the  assignee  may  reduce  to  his  pos- 
session the  property  assigned  to  him  within  this  State,  and 
the  assignment  will  be  given  elBfect  by  the  courts  of  this 
State  as  against  citizens  of  Pennsylvania  bringing  attach- 
ment suits  here.  It  is  said  this  rule  is  not  in  conflict  with 
Rbawn  v.  Pearce  {supra),  as  the  assignment  involved  was 
not  a  statutory  assignment.  The  latter  will  not  be  enforced 
against  attaching  creditors,  even  of  another  State.  In  Juil- 
liard  v.  May,  130  111.  87,  it  was  again  held  that  "  non-resi- 
dent debtors  may  execute  voluntary  assignments  with  or 
without  preferences  as  they  may  see  fit,  so  long  as  creditors 
in  this  State  are  not  injuriously  affected  thereby."  To  the 
same  effect  is  Townsend  v.  Coxe,  151  111.  62. 

The  assignment  in  the  case  at  bar  accords  with  the  policy 
of  the  Illinois  statute  requiring  the  effects  of  the  assignor  to 
be  distributed  ratably  among  the  creditors  of  the  insolvent 
without  preference.  But  if  it  did  not,  it  might  still  be  en- 
forced as  against  foreign  creditors  attaching  the  property 
here. 

Appellee  had  not  complied  with  the  laws  of  Illinois  in 
reference  to  foreign  corporations  doing  business  in  this 
State  at  the  time  the  attachment  suit  was  instituted. 
Being  a  New  Jersey  corporation,  and  not  a  citizen  of  this 
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State,  it  can  not  be  reo^arded  as,  nor  given  the  rights  of,  a 
domestic  creditor,  as  against  the  foreign  assignee. 

It  might,  perhaps,  be  doubted  whether  the  property 
attached,  having  been  brought  temporarily  into  this  State 
after  its  transfer  to  the  assignee,  and  in  his  possession  for  a 
considerable  period,  was  subject  to  attachment  even  by 
domestic  creditors,  under  the  rule  as  announced  in  Heyer  v. 
Alexander  {supra).  Such  creditors  could  not  claim  to  have 
extended  credit  to  the  insolvent  in  another  State  upon  the 
faith  of  the  property  coming  temporarily  into,  or  passing 
througli,  this  State  after  the  assignment  was  made. 
Whether,  the  reason  failing,  the  rule  would  also  fail,  we  need 
not  decide.  The  case  of  C,  M.  &  St.  P.  Ey.  Co.  v.  Keokuk 
Northern  Lino  Packet  Co.  {supra)  contains  expressions 
which  may  seem  to  leave  it  an  open  question. 

There  can  be  no  doubt,  however,  as  to  the  superior  right 
of  the  assignee  in  this  case,  as  against  the  non-resident 
attaching  creditor. 

For  the  reasons  indicated,  the  decree  of  the  Circuit  Court 
must  be  reversed,  but  the  cause  will  not  be  remanded. 


Edward  P.  Baker  v.  Sarah  M.  Hayo  and  Henfy  M.  Bacon, 

Trustee. 

1 ,  Receivers— i^ac<«  Justifying  the  Appoin tment.  —The  fact  that  the 
property  is  scant  security  for  the  debt;  that  the  defendants  personally 
liable  are  insolvent  and  unable  to  pay;  that  the  rents,  issues  and  profits 
are  by  the  trust  deed  conveyed  as  part  of  the  security;  that  appellant  is 
in  ixi8.^es8ion  and  collecting  said  rents  and  profits;  and  that  complainant 
will  suffer  loss  and  damage  unless  a  receiver  is  appointed,  are  sufficient 
to  justify  the  order  appointing  the  receiver. 

2.  Appellatk  Court  Practice— VT/i^n  the  Court  Will  Not  Consider 
an  Assign  vioit  of  Error.— An  assignment  of  error  which  applies  to  the 
refusal  to  vacate  the  order  making  an  appointment  of  a  receiver,  which 
has  Innni  stricken  from  the  record  by  order  of  this  court,  having  been 
written  there  without  leave  after  the  transcript  was  here  filed,  will  not 
be  considered  by  this  couit. 
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Foreclosure.— Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Tbbodorb  Bbentano,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1898.  Affirmed.  Opinion  filed 
December  5,  1899. 

Charles  Pickler,  attorney  for  appellant. 
Henbt  Schofield,  attorney  for  appellees. 

Mb.  Justice  Freeman  delivered  the  opinion  of  the  court 

This  is  an  appeal  in  a  foreclosure  case.  It  is  claimed  by 
appellant's  counsel  that  the  court  erred  in  appointing  the 
receiver;  that  the  decree  was  erroneous  in  requiring  pay- 
ment of  the  debt  in  gold  coin,  and  in  allowing  a  master's 
and  solicitor's  fees. 

It  appears  that  appellant  purchased  the  equity  in  the 
property  involved,  but  did  not  assume  or  agree  to  pay  any 
part  of  the  debt  secured  by  the  trust  deed,  and  is  not  liable 
therefor.  Appellant  was  served  with  summons,  and  not 
appearing,  a  decree  ^^  confesao  was  entered  ag^ainst  him  of 
record.  The  order  appointing  the  receiver,  finds  the  fol- 
lowing facts:  that  appellant  is  owner  of  the  equity  of 
redemption;  that  the  bill  has  been  taken  as  confessed  against 
him,  his  wife,  and  the  successor  in  trust  named  in  the  trust 
deed;  that  all  the  other  defendants  have  entered  their 
appearance  in  writing  and  consented  to  the  appointment  of 
the  receiver;  that  the  property  is  scant  security  for  the  debt; 
that  the  defendants  personally  liable  are  insolvent  and 
unable  to  pay;  that  the  rents,  issues  and  profits  are  by  the 
trust  deed  conveyed  as  part  of  the  security;  that  appellant 
is  in  possession  and  collecting  said  rents  and  profits,  and 
that  complainant  will  suffer  loss  and  damage  unless  a 
receiver  is  appointed. 

The  facts  so  found  by  the  court  are  suflBcient  to  justify 
the  order  appointing  the  receiver. 

There  is  nothing  in  the  record  to  show  that  there  was 
evidence  before  the  court,  at  the  time  the  receiver  was 
appointed,  controverting  such  findings. 

The  default  taken  against  appellant  was  subsequently 
vacated,  and  he  has  answered.    He  appears  to  have  then 
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moved  to  set  aside  the  appointment  of  the  receiver.  The 
fifth  is  the  only  assignment  of  error  which  applies  to  the 
refusal  to  vacate  the  order  making  such  appointment,  and 
that  has  been  stricken  from  the  record  bj'  order  of  this 
court,  having  been  written  there  without  leave  after  the 
transcript  was  here  filed.  We  can  not,  therefore,  consider 
such  alleged  error. 

The  decree  finds  the  amount  of  the  principal  and  interest 
due,  and  directs  sale  of  the  premises  unless  paid,  within 
the  time  prescribed,  in  gold  coin  of  the  United  States,  in 
accordance  with  the  provisions  of  the  note  which  the  trust  ^ 
deed  was  given  to  secure.  It  is  said  there  is  error  in  this,  but 
the  point  is  not  argued;  nor  is  there  any  assignment  of  error 
which  advises  us  in  what  the  alleged  error  is  supposed  to 
consist.  If  it  is  meant  that  because  the  decree  includes 
interest  and  so  finds  a  larger  sum  due  than  was  due  at  the 
date  of  the  master's  report,  it  is  erroneous;  no  such  error  is 
assigned.  If  the  point  was  properly  before  us,  it  could  not 
be  sustained.  McClain  v.  Weise,  22  111.  App.  269-272.  So 
far  as  we  can  ascertain  from  the  abstract,  the  decree  makes 
no  allowance  whatever  for  master's  fees,  and  we  discover  no 
error  in  that  respect. 

It  is  suggested  by  appellant's  counsel  that  the  only  evi- 
dence as  to  the  reasonableness  of  the  allowance  for  solicit- 
or's fees,  is  contained  in  depositions  returned  with  the 
master's  report,  which  are  not  signed,  and  that  it  does  not 
appear  that  such  signatures  were  waived. 

It  is  said  in  Jones  v.  King,  86  III.  225 :  "  This  might 
have  been  good  ground  to  suppress  the  evidence  had  a  mo- 
tion been  entered  in  the  Circuit  Court  for  that  purpose,  but 
appellants  have  waived  the  objection  by  their  silence."  The 
point  was  not  raised  before  the  master  or  in  the  trial  court. 

We  are  asked  to  allow  appellee  statutory  damages  upon 
the  ground  that  the  appeal  was  taken  only  for  delay.  We 
are  of  opinion  that  it  is  not  a  case  requiring  such  allowance. 

The  decree  of  the  Superior  Court  is  affirmed. 

Mr.  Justice  Shepard,  having  appointed  the  receiver,  did 
not  participate  in  the  consideration  of  the  case  here. 
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Western  Screw  Co.  v.  Lillie  Johnson, 

1.  Verdicts— Wttt  Aid  a  Defective  Statement  of  a  Cause  of  Action. 
—A  verdict  will  aid  a  defective  statement  of  title  or  cause  of  action, 
but  will  never  assist  a  statement  of  a  defective  title  or  cause  of  action. 

2.  Same— Where  the  Declaration  WiU  Not  Sustain  a  Judgment.— It 
a  declaration  be  so  defective  that  it  will  not  sustain  a  judgment,  such 
objection  may  be  availed  of  on  appeal  or  error  in  the  Appellate  Court. 

3.  Masteb  AiiD  Servant— />u<y  of  the  Master.— It  is  the  duty  of  a 
master  to  use  ordinary  and  reasonable  care  to  furnish  his  servant  with 
a  safe  place  for  the  servant  to  perform  his  labor,  and  any  failure  to 
observe  such  duty  is  negligence. 

4.  8aur— Master  Not  an  Insurer.— The  master  is  not  an  insurer 
against  accident  but  only  liable  if  guilty  of  negligence. 

5.  Damages— #5,aw  Not  Excessive.— The  plaintiff,  a  girl  between 
sixteen  and  seventeen  years  of  age,  was  at  work  in  the  vicinity  of  a 
revolving  shaft  in  a  factory,  and  while  so  engaged  her  dress  was  caught 
by  the  shaft  and  torn  off  her,  her  ankle  bone  was  broken,  and  her  shin 
was  burned  over  a  space  about  two  and  one-half  inches  by  one  and  one- 
half  inches,  and  a  long-continued  suppurated  wound  followed,  leaving 
a  scar  and  puffiness  and  swelling.  It  ujos  held  that  a  verdict  for 
$3,000  was  not  excessive. 

Action  in  Case,  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Joseph  E.  Gary,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1898. 
Affirmed.    Opinion  filed  December  5,  1899. 

Ltman  M.  Paine,  attorney  for  appellant. 

Ernest  Saunders,  attorney  for  appellee. 

Mr.  Justice  Shbpard  delivered  the  opinion  of  the  court. 

The  judgment  of  $3,000  appealed  from  was  rendered 
upon  the  verdict  of  a  jury  in  a  suit  by  appellee  to  recover 
damages  for  an  injury  to  her  person. 

Appellee  worked  for  appellant  in  its  screw  factory,  and 
the  duties  of  her  employment  required  her  to  stand  near  a 
long  shaft  about  two  inches  in  diameter,  that  revolved 
about  nine  inches  above  the  floor. 

This  shaft  extended  along  under  a  row  of  tables,  bolted 
together,  upon  which  stood  fourteen  machines  that  shaped 


Digitized  by  VjOOQ IC 


90  Appellate  Coubts  of  Illinois. 

Vol.  86.]  Western  Screw  CJo.  v.  Johnson. 

screws.  The  power  that  operated  the  machines  was  trans- 
mitted by  the  shaft.  The  top  of  the  tables  was  two  feet 
and  seven  inches  from  the  floor,  and  the  conductor  or 
feeder  along  which  the  unfinished  screws  were  carried  to 
the  dies,  was  two  feet  above  the  tables.  The  tables  were 
two  feet  and  seven-eighths  of  an  inch  wide.  The  shaft  ran 
under  the  center,  lengthwise,  of  the  tables,  and  the  con- 
ductor ran  over  the  center  of  the  tables,  directly  in  a  line 
with  the  shaft.  Appellee's  duty  was  to  watch  and  keep  the 
blank  screws  moving  properly  along  the  conductor,  and  if 
any  of  them  got  crosswise  she  would  reach  up  with  a  little 
rod  and  straighten  them  out  so  they  would  be  properly  fed 
to  the  dies. 

Appellee,  at  the  time  of  her  injury,  was  between  sixteen 
and  seventeen  years  of  age,  and  had  worked  in  such  employ- 
ment about  two  and  one-half  days.  While  so  engaged  her 
dress  was  caught  by  the  shaft  and  torn  oflF  her,  her  ankle 
bone  was  broken,  and  her  shin  \va8  burned  over  a  space 
about  two  and  one-half  inches  by  one  and  one-half  inches, 
and  a  long  continued  suppurated  wound  followed,  leaving 
a  scar  and  putfiness  and  swelling. 

A})pellee  testified  that  one  of  the  blank  screws  got  turned 
in  the  feeder,  and,  as  she  wasn't  tall  enough,  she  was 
obliged  to  stand  on  her  tiptoes  to  reach  it,  and  while  in 
that  position  her  dress  was  caught.  Nobody  else  who  testi- 
fied appears  to  have  seen  her  at  that  moment,  although 
another  witness  testified  that  to  reach  the  conductor  "'  she 
had  to  stand  on  her  tip-toe  and  reach  away  over."  A 
"  floorman  "  for  appellant,  testified  that  immediately  before 
he  heard  appellee  scream,  he  saw  her  "  lying  across  the 
machine  talking  to  Miss  Entwistle  " — a  girl  at  work  at  the 
opposite  side  of  the  machine.  The  girl  alluded  to  was 
called  in  rebuttal  and  denied  that  appellee  and  she  were 
talking  together  at  the  time. 

Appellant's  chief  reliance  in  argument  is  that  the  dec- 
laration does  not  state  a  cause  of  action.  The  declaration 
consists  of  three  counts,  abstracted  as  follows: 

'*  First  count.  Whereas,  July  14,  1895,  at  Cook  county, 
defendant  was  owner  of  a  machine,  and  plaintiff  was  in  the 
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employ  of  defendant,  and  was  engaged  about  the  operation 
of  said  machine  under  the  direction  of  a  certain  foreman  of 
defendant,  and  it  was  the  duty  of  defendant  to  provide  a 
safe  place  for  plaintiff  to  pursue  said  employment,  yet 
defendant  did  not  t*e^ard  its  duty,  but  did  not  provide  a 
safe  place,  and  said  defendant,  by  its  foreman,  ordered  and 
directed  plaintiff  to  stand  and  operate  said  machine  at  and 
near  a  certain  shafting,  then  ana  there  being  attached  to 
said  machine  at  a  short  distance,  to  wit,  two  feet  from  the 
floor,  and  which  shaft  was  revolving  at  a  high  rate  of  speed; 
and  while  plaintiff  was  in  the  exercise  of  all  due  care,  and 
while  said  shaft  was  so  revolving,  and  while  plaintiff  was 
engaged  in  the  duties  of  her  said  employment,  the  dress 
worn  by  plaintiff  became  entangled  with  and  attached  to 
said  shaiting,  and  was  wrapped  around  said  shaft,  and 
plaintiff  was  drawn  to  said  shaft  and  was  violently  thrown 
to  the  floor  under  said  shafting,  and  divers  bone's  of  her 
body  were  broken,  to  wit,  the  bone  of  her  right  leg,  and 
plaintiff  suffered  divers  internal  injuries,  and  oecame  sick 
and  sore,  and  so  remained  for  a  long  space  of  time,  to  wit, 
hitherto,  and  was  hindered  from  attending  to  her  usual 
affairs,  and  did  expend  divers  sums  endeavoring  to  be  cured. 

Second  count.  Same  as  first,  with  the  following  addi- 
tional allegations:  Which  said  shafting  was  not  boxed  or 
otherwise  enclosed,  and  around  which  the  dress  of  females 
was  liable  to  become  and  had  previously  been  wrapped,  and 
injuries  had  resulted  therefrom,  of  which  said  defendant 
had  notice  and  of  which  plaintiff  was  ignorant.  Was  the 
duty  of  defendant  to  provide  a  safe  place  and  to  box  or 
otherwise  enclose  said  shafting, yet  defendant  did  not  regard 
its  duty,  and  did  not  box  or  otherwise  enclose  said  shafting. 

Third  count.  Same  as  first,  with  the  following  additional 
alle^tions:  Plaintiff  was  a  minor,  and  was  inexperienced 
in  the  dangers  of  said  employment.  Was  the  duty  of  de- 
fendant to  provide  a  safe  place,  and  to  give  plaintiff  due 
caution  and  instruction  of  the  danger  of  said  employment 
and  position;  yet  defendant  did  not  regard  its  duty  and  did 
not  give  plaintiff  due  caution  and  instruction  of  the  danger 
of  said  employment  and  position." 

Probably  the  declaration  is  defective  by  way  of  omission 
in  its  statement  of  the  cause  of  action,  but  we  do  not  think 
it  fails  to  state,  though  defectively,  a  cause  of  action. 

The  rule  laid  down  by  Chitty,  and  quoted  in  Chicago  & 
E.  I.  R.  R  Co.  v.  Hines,  132  111.  161,  is,  in  substance,  that 
though  a  declaration  be  defective  and  subject  to  demurrer, 
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yet  if  the  issue  joined  be  such  as  necessarily  requires,  on  the 
trial,  proof  of  the  defectively  stated  or  omitted  facts,  with- 
out which  it  is  not  to  be  presumed  the  judge  would  sanction 
or  the  jury  give  the  verdict,  the  defect  or  omission  is  cured 
by  the  verdict.  As  otherwise  stated  by  the  same  writer,  a 
verdict  will  aid  a  defective  statement  of  title,  or  cause  of 
action,  but  will  never  assist  a  statement  of  a  defective  title 
or  cause  of  action.     Hines  case,  supra. 

The  declaration  here  was  not  .demurred  to,  but  was 
joined  issue  upon,  and  its  defects  are  now  sought  to  be  taken 
advantage  of  by  the  motion  in  arrest  of  judgment  made 
below,  and  upon  an  assignment  of  error  here.  If  a  declara 
tion  be  so  defective  that  it  will  not  sustain  a  judgment,  such 
objection  may  be  availed  of  in  the  manner  pursued.  Hines 
case,  supra. 

But  to  be  so  reached,  the  objection  must  be  because  of  a 
failure  by  the  declaration  to  state  a  cause  of  action,  for  if 
the  declaration  be  only  defective  in  its  statement  of  the 
cause  of  action,  such  defect  has  been  cured  by  the  verdict. 

The  particular  objection  to  the  declaration,  pointed  out, 
is  that  it  alleges  the  defendant  did  not  provide  a  safe  place 
for  the  plaintiflF  to  work  in,  whereas  the  law  only  requires 
a  reasonably  safe  place  to  be  provided.  Manifestly,  such  is 
a  statement  that  is  cured  by  the  verdict  under  the  rule 
above  referred  to,  and  however  obnoxious  it  may  have  been 
to  a  demurrer,  because  of  being  a  defective  statement  of  a 
cause  of  action,  it  can  not  be  urged  under  a  motion  in  arrest, 
which  can  reach  the  declaration  only  in  case  that  which  is 
attempted  to  be  stated  does  not  constitute  a  cause  of  action. 

The  averred  breach  of  duty,  generally  stated,  being  sup- 
plemented by  a  statement  of  facts  alleged  as  constituting 
the  specific  negligence  complained  of,  we  fail  to  see  wherein 
a  good  cause  of  action  was  not  stated,  or  why  the  motion 
in  arrest  of  judgment  was  not  properly  denied.  When  facts 
are  alleged  which  show  negligence  as  matter  of  law  it  is 
not  necessary  in  pleading  to  characterize  them  as  negligent. 

The  jury  were  instructed,  in  behalf  of  plaintiflF,  that  "as 
a  matter  of  law  it  is  the  duty  of  a  master  to  use  ordinary 


Digitized  by  VjOOQ IC 


First  District — October  Term,  1898.        93 

Western  Screw  Co.  v.  Johnson. 

and  reasonable  care  to  furnish  his  servant  with  a  safe  place 
for  the  servant  to  perform  his  or  her  labor,  and  any  failure 
to  observe  such  duty  is  negligence,"  etc.  Such  instruction 
is  not  subject  to  any  criticism  urged  against  it. 

On  behalf  of  defendant,  the  jury  were  instructed  that  the 
plaintiff  was  not  an  insurer  against  accident,  but  only  liable 
if  guilty  of  negligence,  and  if  the  defendant  provided  a 
*'  reasonably  safe  place  "  for  the  plaintiff  to  work  in,  and  if 
the  shafting  was  located  so  as  to  furnish  "  reasonable  pro- 
tection," and  if  plaintiff  was  of  sufficient  age  to  understand 
and  appreciate  danger,  and  had  been  informed,  etc.,  she  was 
not  entitled  to  recover. 

We  must,  therefore,  hold  that  the  jury  were  correctly 
instructed  upon  the  law  in  such  respects. 

It  is  too  plain  for  discussion  that  no  error  was  committed 
in  sustaining  an  objection  to  the  question  asked  plaintiff, 
upon  her  cross-examination,  as  to  whether  her  opinion 
would  be  changed,  in  a  particular  respect,  if  somebody  else 
should  appear  and  testify  to  a  fact  differently  from  what 
she  had  done. 

It  is  urged  that  the  damages  are  excessive.  The  amount 
of  damages  is  a  question  of  fact  to  be  determined  by  the 
jury,  and  may  not  ordinarily  be  disturbed  by  a  court  of 
review.  A  physician  testified  that  in  his  opinion  the  con- 
dition of  her  leg  would  never  improve,  and  that  it  will 
interfere,  if  not  entirely  prohibit,  an  occupation  by  her 
requiring  a  standing  position.  The  plaintiff  testified  that 
when  she  worked  down  town  in  a  store  her  limb  or  foot 
swelled  so  much  that  she  had  to  walk  around  the  store 
barefooted,  and  that  it  swells  "all  up  "if  she  walks  very 
much.  It  is  sufficiently  disclosed  by  the  record  that  the 
girl  must  make  her  living  in  the  pursuits  of  an  ordinary 
working-girl,  if  at  all,  and  to  be  debarred  from  an  occupa- 
tion requiring  her  to  walk  or  stand  much  of  the  time  is  a 
very  serious  loss  to  her.  Observing  no  indication  of  passion 
or  prejudice  in  the  verdict,  it  must  stand. 

A  cause  of  action  was  stated,  the  jury  have  passed  upon 
the  facts,  and  by  necessary  intendment  of  the  verdict,  have 
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found  that  the  plaintiflF  was  in  proper  care  for  her  own 
safety,  and  that  the  defendant  was  gniltj*^  of  negligence;  and 
for  anything  made  to  appear,  there  remains  nothing  for 
this  court  but  to  give  effect  to  the  judgment,  and  it  is  there- 
fore affirmed. 


Chicago  and  Alton  Railroad   Co.  t.  George  C.  Eselin. 

1.  Pleadino — In  Actions  for  Personal  Injuries.^Jn  an  action  to 
recover  for  personal  injuries,  the  plaintiff  must  aver  and  prove  (1)  that 
the  defendant  was  guilty  of  negligence  (or  of  an  omission  of  duty 
amounting  to  negligence),  and  (3)  that  the  plaintiff  exercised  due  care 
and  caution  for  his  own  safety. 

2.  Sahe— Defects  in  the  Declaration  for  Personal  Injuries.— It  a 
declaration  in  an  action  for  personal  injuries  omits  to  allege  any  sub- 
stantial fact  which  is  essential  to  a  right  of  action,  and  which  is  not 
implied  in  or  inferable  from  the  finding  of  those  which  are  alleged,  a 
verdict  for  the  plaintiff  does  not  cure  that  defect. 

3.  Presumptions— 4f<er  Verdict,— The  court  will,  after  a  verdict, 
presume  or  intend  that  the  particular  thing  which  appears  to  be  defect- 
ively or  imperfectly  stated  or  omitted  in  the  pleadings,  was  duly  proved 
at  the  trial.  And  such  presumption  must  arise  frotn  the  united  effect 
of  the  verdict,  and  the  issue  upon  which  such  verdict  was  given.  On 
the  other  hand,  the  particular  thing  which  is  presumed  to  have  been 
proved  must  always  be  such  as  can  be  implied  from  the  allegations  in 
the  record,  by  fair  and  reasonable  intendment;  and  on  the  other  hand, 
a  verdict  for  the  party  in  whose  favor  such  intendment  is  made  is  indis- 
pensably necessary. 

4.  Verdicts— Wia<  is  Aided  By,— A  verdict  will  aid  a  defective 
statement  of  title,  but  will  never  assist  a  statement  of  a  defective  title 
or  cause  of  action. 

5.  Appellate  Court  FrilCTICE— Sufficiency  of  the  Declaration, — ^Tb6 
question  of  whether  the  declaration  discloses  a  cause  of  action  is  always 
a  question  open  to  consideration  in  a  court  of  review,  when  it  falls 
within  any  of  the  assignments  of  error. 

6.  Practice — Disregarding  Defective  Counts, — If  one  or  more  of  the 
counts  in  a  declaration  are  faulty,  the  defendant  may  apply  to  the  court 
to  instruct  the  jury  to  disregard  such  faulty  count  or  counts. 

7.  Instructions— i>wrcflrardinflr  Defective  Counte.- Where  there  are 
defective  counts  in  the  declaration  it  is  error  in  the  court  to  refuse  to 
instruct  the  jury  to  disregard  them. 

8.  Same— (f^/iere  the  Dedaration  Contains  Defective  Counto.— An 
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instruction  which  informs  the  jury  that  the  plaintiff  must  prove  each 
and  every  material  allegation  in  the  declaration,  or  some  count  thereof, 
before  he  can  recover,  is  erroneous  when  the  declaration  contains  defect- 
ive counts.^ 

9,  Amendments— ^/fer  Verdicts  Presenting  New  Issues,— It  is  not 
within  the  province  of  the  trial  court  to  allow  an  amendment,  after 
verdict,  which  presents  a  new  issue,  to  determine  which  involves  the 
decision  of  a  contested  question  of  fact,  and  then  to  at  once  enter  judg- 
ment thereon  against  the  objection  of  the  defendant,  without  submitting 
such  contested  question  of  fact  to  a  jury. 

Aetfon  for  Personal  Injuries.— Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  Joseph  K  Gary,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  October  term,  1898.  Reversed  and 
remanded.    Opinion  filed  November  7,  1899. 

T.  J.  ScoFiELD,  attorney  for  appellant. 

In  personal  damage  cases  the  burden  of  proof  is  upon 
the  plaintiff  to  aver  and  prove  afBrraatively  that  the  injured 
person  was  in  the  exercise  of  ordinary  care  to  avoid  injury 
at  the  time  of  the  accident.  Calumet  Iron  &  Steel  Co.  v. 
Martin,  115  111.  368;  111.  Cen.  R.  R.  Co.  v.  Nowicki,  148  111. 
32;  C,  B.  &  Q.  R.  R.  Co.  v.  Levy,  160  111.  3S4;  Kepperly  v. 
Ramsden,  83  111.  356;  C,  B.  &  Q.  R.  R.  Co.  v.  Gregory,  58 
111.  279;  C,  B.  &  Q.  R.  R.  Co.  v.  Gunderson,  74  111.  App. 
358-9. 

When  a  declaration  is  amended  in  matters  of  substance 
defendant  should  be  permitted  to  plead  de  novo.  Yates  v. 
French,  25  Wis.  661;  Gill  v.  Young,  88  N.  Car.  58;  Harney 
V.  Applegate,  57  Cal.  205;  Green  v.  Gill,  5  Mass.  379; 
Stanton  v.  Kenrick  (Ind.),  35  N.  £.  Rep.  19;  Nelson  v. 
Akeson,  1  111.  App.  165;  Harper  v.  I.  C.  R  R.  Co.,  74  111. 
App.  75;  Penn.  Co.  v.  Sloan,  125  111.  75;  Schultz  v.  Fox,  53 
Md.  37. 

In  the  absence  of  a  law  or  ordinance  governing  the  rate 
of  speed  a  company  may  operate  a  train  at  any  rate  con- 
sistent with  safety  of  travelers  upon  the  highway  and  with 
property  entrusted  to  it  for  carriage  and  its  employes  oper- 
ating its  train.  I.  B.  &  W.  R.  R  v.  Hall,  106  111.  375;  C. 
&  N.  W.  R.  R.  V.  Dunleavy,  129  IlL  151;  Partlow  v.  111. 
Gen,  R.  R.  Co.,  150  111.  321. 
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John  W.  Byam  and  F.  M.  Bubwash,  attorneys  for  ap- 
pellee. 

The  alleged  defect  in  the  declaration  is  that  it  failed  to 
allege  due  care  on  the  part  of  the  plaintiff.  This  was  cured 
by  verdict.  Gerke  v.  Fancher,  158  111.  380;  B.  ife  O.  S.  W. 
Ey.  Co.  V.  Then,  159  111.  536. 

Mr.  Presiding  Justice  Hobton  delivered  the  opinion  of 
the  court. 

The  declaration  in  this  case  contains  three  counts.  We 
express  no  opinion  as  to  the  first  and  second  counts. 

The  third  count  alleges  that  the  defendant  was  the  owner 
of  and  operated  a  certain  railroad,  in  part  in  this  county, 
and  was  the  owner  of  a  certain  yard  used  by  it  in  the  trans- 
action of  its  business;  that  February  12,  1894,  plaintiflF  was 
in  the  employ  of  defendant  as  fireman  on  switch  engine  No. 
211;  that  the  trainmaster,  who  was  not  a  fellow-servant  of 
plaintiff,  ordered  the  train,  on  which  plaintiff  was  acting  as 
fireman,  to  go  to  the  upper  end  of  said  yard;  that  to  reach 
the  place  to  where  said  train  was  ordered  it  was  necessary 
for  it  to  cross  the  main  track,  owned  and  operated  by  the 
defendant;  that  the  engine  on  which  plaintiff  was  fireman 
started  with  its  train  of  cars  to  the  place  where  it  had  been 
ordered  by  said  trainmaster;  that  while  said  engine  on 
which  said  plaintiff  was,  as  aforesaid,  upon  said  main  track, 
in  motion  crossing  the  same,  two  engines  coupled  together, 
and  known  as  a  double-header,  with  a  snow  plow  attachi?d, 
came  along  in  full  motion  on  said  track  and  struck  the  en- 
gine on  which  plaintiff  was  acting  as  fireman,  as  aforesaid, 
with  great  force  and  violence,  and  thereby  the  plaintiff  was 
thrown  out  of  said  engine  upon  the  ground  and  greatly 
injured,  such  injury  being  stated. 

Said  third  count  contains  no  averment  whatever  of  any 
negligence  or  omission  of  duty  by  or  on  the  part  of  the 
defendant,  or  any  person  or  persons  in  its  employ  or  acting 
for  it.  In  fact,  that  count  makes  no  reference  t6,  or  aver- 
ment of,  any  negligence  or  omission  of  duty  by  any  one, 
anywhere,  or  at  any  time.    Neither  does  it  aver  that  any 
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duty  of  any  kind  rested  upon  anybody.  Hence  there  is 
nothing  which  can  be  cured  by  verdict. 

Neither  is  there  any  averment  in  said  count  that  the 
appellee  was  in  the  exercise  of  ordinary  care  for  his  own 
safety. 

The  verdict  of  the  jury  was  rendered  June  8,  1898. 
Thereupon  appellant  filed  in  said  cause  its  motion  for  a  new 
trial.  July  2, 1898,  during  the  argument  upon  the  motion 
for  a  new  trial,  counsel  for  appellee  moved  the  court  for 
leave  to  amend  the  declaration  and  each  count  thereof. 
Against  the  objection  of  appellant,  and  to  which  appellant 
then  and  there  excepted,  the  court  sustained  said  motion  for 
leave  to  amend.  The  same  day,  July  2d,  amendments  to 
each  count  of  the  declaration  were  >filed.  The  motion  for  a 
new  trial  was  overruled  and  judgment  upon  the  verdict 
entered. 

Whether  it  was  error,  as  urged  by  appellant,  to  enter 
judgment  upon  the  amended  declaration  without  a  plea, 
such  amendments  having  been  made  after  verdict,  we  shall 
not  here  stop  to  consider.  The  amendments,  however,  are 
not  sufficient  to  cure  all  the  fatal  defects  in  the  third  count. 
The  lack  of  any  averment  that  appellee  was  exercising  due 
care  and  caution  for  his  own  safety  is  supplied  by  the 
amendment,  but  there  is  still  no  averment  of  any  negligence 
on  the  part  of  appellant,  or  of  any  duty  resting  upon  it 
from  which  any  negligence  might  be  inferred,  as  of  any 
failure  on  its  part  to  meet  every  obligation  of  duty  which 
it  owed  to  appellee. 

The  law  is  well  settled  in  this  State  that  in  an  action  to 
recover  for  personal  injury,  the  plaintiff  must  aver  and 
prove  (1)  that  the  defendant  was  guilty  of  negligence  or  of 
an  omission  of  duty  amounting  to  negligence,  and  (2)  that 
the  plaintiff  exercised  due  care  and  caution  for  his  own 
safety.  When  this  cause  went  to  the  jury  there  was  no 
averment  in  said  third  count  of  either  of  these  necessary 
prerequisites  to  a  right  of  recovery.  The  defendant  might 
have  admitted  the  truth  of  every  averment  in  that  count, 
and  yet  plaintiff  would  not  have  been  entitled  to  recover 
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thereon,  and  that  is  true  as  to  said  count  after  it  was 
amended.  It  was  still  fatally  defective  for  want  of  any 
averment  as  to  negligence  on  the  part  of  appellant. 

"  If  a  declaration  omits  to  allege  any  substantial  fact 
which  is  essential  to  a  right  of  action,  and  which  is  not 
implied  in  or  inferable  from  the  finding  of  those  which  are 
alleged,  a  venlict  for  the  plaintiff  does  not  cure  that  defect." 
Bowman  V.  People,  114  111.  474,  477. 

And  the  Supreme  Court  in  that  case  quotes  with  approval, 
from  Chitty  on  Pleadings,  this : 

"  The  expression  cured  by  verdict  signifies  that  the  court 
will,  after  a  verdict,  presume  or  intend  that  the  particular 
thing  which  appears  to  be  defectively  or  imi>erfectlv  stated, 
or  omitted  in  tne  pleadings,  was  duly  proved  at  tfce  trial. 
And  such  intendment  must  arise,  not  merel}^  from  the  ver- 
dict, but  from  the  united  effect  of  the  verdict  and  the 
issue  upon  which  such  verdict  was  given.  On  the  one 
hand,  tne  particular  thing  which  is  presumed  to  have  been 
proved,  must  always  be  such  as  can  be  implied,  from  the 
allegations  in  the  record,  by  fair  and  reasonable  intend- 
ment; and  on  the  other  hand,  a  verdict  for  the  party  in 
whose  favor  such  intendment  is  made  is  indispensably 
necessary." 

It  certainly  can  not  be  successfully  contended  but  that 
the  count  in  question  omits  to  allege  a  substantial  fact  essen- 
tial to  a  right  of  recovery,  and  which  can  not  be  implied  or 
inferred  from  a  finding  of  those  facts  which  are  alleged. 
Therefore  the  verdict  for  the  plaintiff  does  not  cure  that 
defect.  There  is  no  "  united  effect  of  the  verdict  and  the 
issue  upon  which  such  verdict  was  given,"  if  given  upon  the 
count  in  question. 

As  very  tersely  stated  in  C.  &  E.  I.  R.  E.  Co.  v.  Hines, 
132  111.  161,  166,  "The  rule  is  that  a  verdict  will  aid  a 
defective  statement  of  title,  but  will  never  assist  a  state- 
ment of  a  defective  title  or  cause  of  action." 

Tested  by  this  rule  said  third  count  is  fatally  defective, 
even  after  the  amendment.  This  is  not  for  the  reason  that 
there  is  a  defective  statement  of  any  negligence  on  the  part 
of  appellant,  but  because  there  is  no  statement  whatever  as 
to  this  essential  element  in  a  cause  of  action. 
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The  question  of  whether  the  declaration  discloses  a  cause 
of  action  is  always  a  question  open  to  considet^tion  in  a 
court  of  review,  when  it  falls  within  any  of  the  assignments 
of  error.     (O.  &  M.  Ry.  Co.  v.  Wachter,  123  111.  440,443.) 

The  appellant,  by  its  motion  to  instruct  the  jury,  its  motion 
for  a  new  trial,  its  motion  in  arrest  of  judgment,  and  its 
assignment  of  errors,  has  preserved  its  right  to  have  the 
suflBciency  of  the  third  count  to  sustain  the  verdict  reviewed 
by  this  court. 

As  before  stated,  said  third  count  is  not  suflBcient,  even 
as  amended,  to  sustain  the  verdict  in  this  case.  But  there 
are  two  other  counts  in  the  declaration.  For  our  present 
purpose,  we  assume  that  they  are  sufficient  to  sustain  the 
verdict. 

Sec.  60,  Ch.  110,  Eev.  Stat,  of  111.,  is  as  follows: 

"  If  one  or  more  of  the  counts  in  a  declaration  be  faulty, 
the  defendant  may  apply  to  the  court  to  instruct  the  jury 
to  disregard  such  faulty  count  or  counts." 

The  defendant  (appellant)  applied  to  the  court  to  instruct 
the  jury  as  provided  in  'this  section  of  the  statute.  The 
instruction  asked  for  that  purpose  is  as  follows : 

"  22.  The  court  instructs  the  jury  to  disregard  the  third 
count  of  the  declaration." 

That  instruction  the  court  refused  to  give.  That  was 
refusing  to  grant  to  the  appellant  a  right  secured  to  it  by 
the  statute. 

At  the  instance  of  appellant  the  court  gave  to  the  jury 
the  following  instruction,  viz. : 

"  9.  The  court  instructs  the  jury  that  the  requirement  of 
the  law  that  the  plaintiff  shall  prove  each  and  every  mate- 
rial allegation  in  his  declaration,  or  some  count  thereof, 
before  he  can  recover,  is  one  of  the  requirements  tliat  is  as 
binding  upon  you  in  this  case  as  anv  other  obligation. 
And  even  in  this  case,  if  you  should  believe  that  the 
testimony  is  evenly  balanced,  and  that  the  defendant's  tes- 
timony is  of  equal  weight  to  that  of  the  plaintiff,  then, 
under  the  law  and  your  oaths,  your  verdict  should  be  for 
the  defendant." 

These  two  instructions  must  be  construed  together. 
When  taken  together,  they  would  say  to  the  jury  that  the 
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plaintiff  must  prove  every  material  allegation  in  his  decla- 
ration, or  some  count  thereof,  before  he  can  recover,  but  the 
jury  will  disregard  the  third  count.  In  other  words,  that 
would  be  saying  to  the  jury  that  if  the  proof  sustains  the 
material  allegations  in  the  first  and  second  counts,  or  either 
one  of  said  counts,  then  the  plaintiff  is  entitled  to  recover, 
but  he  can  not  recover  under  the  third  count.  The  result 
is  the  same  as  though  both  these  instructions  had  been 
embodied  in  one  and  the  court  had  modified  that  by  strik- 
ing out  the  part  which  pertained  specifically  to  the  third 
count.  That  was  in  effect  saying  to  the  jury  that,  in  law, 
plaintiff  was  entitled  to  recover  if  each  and  every  material 
allegation  of  the  third  count  was  proven. 

But  as  shown,  that  count,  even  as  amended,  simply  sets 
out  what  constituted  an  accident,  and  only  an  accident.  It 
does  not  assume  or  pretend  to  state  who  caused  it,  or  who, 
if  any  one,  was  negligent  or  otherwise  at  fault.  It  is  not  a 
sufficient  reply  to  this  to  say  that  appellant  requested  the 
court  to  give  said  ninth  instruction,  and  therefore  it  can 
not  complain.  It  was  asked  only  in  connection  with  the 
twenty-second  instruction.  The  giving  of  the  ninth  in- 
struction was  not  asked  by  appellant,  unless  the  court  also 
gave  the  twenty-second.  The  giving  of  one  without  the 
other  was  not  instructing  the  jury  as  requested,  and,  if 
erroneous,  appellant  may  properly  urge  the  error. 

As  we  have  said,  the  third  count,  as  it  was  before  amend- 
ment, was  clearly  insuflBcient  to  sustain  a  verdict.  This 
was  practically  conceded  by  counsel  for  appellee  when, 
upon  the  argument  of  the  motion  for  a  new  trial,  they 
asked  leave  to  amend,  and  by  leave  of  court  did  then  and 
there  amend  said  count.  By  the  instructions  of  the  court 
this  jury  was  told,  in  effect,  that  if  they  believed  from  the 
evidence  that  appellee  had  proven  all  the  material  allega- 
tions contained  in  the  third  count,  then  he  was  entited  to  a 
verdict  in  his  favor.  A  verdict  in  his  favor  was  returned 
by  the  jury.  Whether,  as  a  matter  of  fact,  that  verdict  was 
rendered  because  the  jury  found  the  allegations  of  the 
other  counts  to  be  sustained  by  the  proof,  or  because  they 
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found  the  allegations  of  the  faulty  count,  and  these  only, 
to  be  thus  sustained,  of  course  does  not  appear.  Whether, 
as  a  proposition  of  law,  it  will  be  now  presumed  that  the 
verdict  was  based  upon  the  counts  assumed  to  be  good,  we 
do  not  here  determine.  By  the  amendment  a  further  and 
necessary  averment  of  fact  was  made.  Whether  this 
amendment  stated  the  situation  correctly  was,  as  appears 
from  the  testimony,  a  contested  question  of  fact.  That 
issue  was  not  presented  to  the  jury.  It  was  not  in  the  case 
at  the  time  of  the  trial.  It  is  not  within  the  province  of 
the  trial  court  to  allow  an  amendment,  after  verdict,  which 
presents  a  new  issue,  to  determine  which  involves  the  de- 
cision of  a  contested  question  of  fact,  and  then  to  at  once 
enter  judgment  thereon  against  the  objection  of  the  defend- 
ant, without  submitting  such  contested  question  of  fact  to 
a  jury.  It  is  in  many  cases  within  the  province  of  the 
court  to  allow  amendments  to  the  declaration  to  be  made 
after  verdict.  But  not  so  where  such  amendment  presents 
a  new  issue  upon  a  contested  question  of  fact.  In  this  case 
there  were  several  other  amendments  allowed  at  the  same 
time  this  one  was  made,  which  were  proper  after  verdict. 
For  the  reasons  indicated  the  judgment  of  the  Superior 
Court  is  reversed  and  the  cause  remanded. 


Thomas  8.  Desmond  v.  Sarah  M.  Lanphier. 

1.  Delivery — An  Indispensable  Element  to  a  Conveyance.— DeUvery 
is  an  essential  and  indispensable  element  to  the  conveyance  of  lands  by- 
deed,  for  the  reason  that  a  deed  takes  eflfect  only  from  the  delivery. 

2.  Same— -4«  to  Mortgage. — A  mortgage  takes  effect  only  from  the 
time  of  its  delivery. 

3.  SAXBr-Recording  Not  Equivalent— Aliiiough  a  deed  has  been  re- 
corded, if  it  has  not  been  delivered,  or  the  delivery  was  miauthorized, 
a  subsequent  conveyance  by  the  mortgagor  or  a  subsequent  judgment 
against  him  wiU  take  precedence. 

4.  Mortgage — Condition  Performed — Subsequent  Incumbrancer,— 
Where  the  condition  of  a  mortgage  has  been  performed,  a  subsequent 
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incumbrancer  has  the  right  to  avail  himself  of  the  advantage  and  not 
to  be  postponed  to  equities  newly  created,  which,  in  fact,  are  subsequent 
to  his  own  claim. 

Mortgag-e  Foreclosure.— Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  R.  W.  S.  Wheatley,  Judge,  presiding.  Heard  in  this 
Court  at  the  March  term,  1899.  Reversed  and  remanded  with  directions. 
Opinion  filed  November  37,  1899. 

Statement  by  the  Court. — Appellee,  Sarah  M.  Lanphier, 
claiming  to  be  the  owner  of  a  note  of  $3,500,  dated  August 
20,  1888,  made  by  Reuel  W.  Bridge,  payable  to  his  order 
and  by  him  indorsed,  due  one  year  after  date,  and  secured 
by  a  trust  deed  of  the  same  date  made  by  said  Bridge  and 
wife  to  James  Morgan,  trustee,  and  Charles  Morgan,  as  suc- 
cessor in  trust,  conveying  eighteen  lots  in  Cheltenham,  Cook 
county,  Illinois,  and  which  was  recorded  September  25, 
1888,  filed  her  bill  in  the  Circuit  Court  of  Cook  County,  on 
March  20,  1897,  against  Thomas  S.  Desmond,  said  Bridge 
and  others,  to  foreclose  said  trust  deed,  because  of  the 
alleged  non-payment  of  a  balance  claimed  to  be  due  on  said 
note  of  $2,100  and  interest. 

No  defense  was  made  by  any  of  the  defendants,  although 
they  answered  the  bill,  except  Desmond,  who  answered,  in 
substance,  denying  that  Bridge  was  indebted  in  any  amount 
on  said  note;  that  it  was  made  to  evidence  or  secure  any 
hona  fide  indebtedness  existing  at  the  time  it  was  made; 
that  said  note  was  at  any  time  delivered  to  said  Lanphier, 
and  alleging  that,  if  it  was  delivered  to  her,  it  was  not  so 
delivered  until  long  after  the  maturity  thereof  and  after 
Desmond  had  become  the  owner  of  the  real  estate  described 
in  the  trust  deed.  The  answer  admits  the  execution  and 
recording  of  the  trust  deed,  but  alleges  that  there  was  no 
consideration  therefor,  and  denies  that  the  trust  deed  was 
at  any  time  prior  to  the  maturity  of  the  note  delivered  to 
any  hona  fide  holder,  and  denies  that  it  ever  became  eflFective 
as  a  lien  as  against  said  Desmond.  The  answer  also  admits 
the  charge  in  the  bill  that  he,  said  Desmond,  has  an  interest 
in  said  real  estate,  and  alleges  that  he  is  the  owner  thereof 
in  fee  simple,  and  that  the  same  is  not  subject  to  the  lien  of 
said  trust  deed.    Replications  to  the  answers  were  filed. 
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Desmond  also  filed  a  cross-bill  against  said  Lanphier  and 
the  other  defendants  to  the  original  bill,  in  which  is  alleged, 
in  substance,  the  same  matters  set  up  in  his  answer,  and 
the  details  as  to  how  he  became  the  owner  of  the  premises 
in  question,  and  praying  that  said  trust  deed  be  decreed  to 
be  surrendered  and  canceled,  and  declared  not  to  be  a  valid 
or  existing  lien  on  said  premises.  The  defendants  to  said 
cross-bill  answered  the  same,  to  which  replications  were 
filed  and  the  cause  referred  to  a  master  to  take  proof  and 
report  his  conclusions.  The  master  reported,  recommend- 
ing a  decree  of  foreclosure  of  said  trust  deed  for  the 
amount  found  by  him  to  be  due  thereon,  viz.,  $3,703,  and 
that  the  cross-bill  of  said  Desmond  be  dismissed  for  want 
of  equity. 

Objections  were  filed  to  the  master's  report  by  said  Des- 
mond, which  were  ordered  to  stand  as  exceptions  thereto, 
and  upon  a  hearing  before  the  chancellor  the  master's 
report  was  confirmed  and  a  decree  of  sale  of  the  real  estate 
in  question,  except  of  three  lots  released  by  the  trustee 
hereinafter  referred  to,  was  entered  for  the  amount  found 
due  by  the  master,  but  no  disposition  is  made  in  the  decree 
of  the  cross- bill  of  Desmond. 

It  appears  from  the  record  that  after  the  filing  of  the 
master's  report  and  objections  thereto,  and  on  the  16th  day 
of  December,  1898,  counsel  for  said  Desmond  moved  the 
court  for  leave  to  dismiss  his  cross-bill,  which  motion  was 
continued.  Afterward,  and  on  the  same  day  of  the  entry 
of  the  decree  of  foreclosure,  the  following  separate  order 
was  entered  by  the  court,  viz.:  "  On  motion  of  solicitor,  it 
is  ordered  that  the  cross-bill  of  Thomas  S.  Desmond  is 
hereby  dismissed  out  of  this  court  at  the  cost  of  cross- 
complainant." 

The  appeal  in  this  case  is  prosecuted  by  Desmond  from 
the  decree  of  foreclosure,  and  none  of  the  other  parties  to 
the  litigation,  except  said  Lanphier,  have  appeared  in  this 
court. 

From  the  evidence  reported  by  the  master,  the  following 
facts,  in  substance,  appear,  tu  wit : 


Digitized  by  VjOOQ IC 


104  Appellate  Cofrts  of  Illinois. 

Vol.  80.]  Desmond  v.  Lanphier. 

In  March,  1884,  by  an  agreement  between  one  Bartow  A 
Ulrich  and  said  Bridge,  the  latter  took  the  legal  title  of 
certain  real  estate,  including  the  premises  in  question,  in 
trust,  upon  the  understanding  that  said  Ulrich  should 
receive  one-half  of  the  final  profits  which  might  result  in 
dealing  in  said  real  estate,  and  the  said  Bridge  the  other 
half  of  sudh  profits.  In  March,  1884,  and  after  Bridge  took 
said  title,  and  as  a  part  of  the  same  transaction,  Ulrich  sold 
one-half  of  his  interest  in  the  profits  to  be  derived  from 
said  real  estate  to  Desmond,  for  which  the  latter  gave  to 
Ulrich  a  note  of  the  Franklin  Printing  Company  of  $3,000, 
dated  December  19, 1883,  payable  to  the  order  of  Desmond 
in  one  year,  and  by  him  indorsed,  the  note  being  executed 
by  Desmond  as  president  of  the  Printing  Company,  and 
also  by  the  secretary  of  the  company.  This  note  wjis  imme- 
diately transferred  by  Ulrich  to  Bridge,  in  consideration  of 
Bridge  conveying^  a*  quarter  interest  in  the  profits  of  said 
real  estate  to  Victoria  Ulrich,  a  daughter  of  said  Bartow  A. 
Ulrich,  and  a  further  payment  of  $1,500  by  said  Bridge  to 
said  Bartow  A.  Ulrich.  Said  note  of  the  Printing  Company 
was  also  secured  by  a  chattel  mortgage  of  that  company  on 
certain  personal  property.  As  the  result  of  this  trans- 
action. Bridge  held  the  title  in  fee  simple  of  said  real  estate 
in  trust,  to  pay  the  profits  arising  from  dealing  therein, 
one-quarter  to  each,  Bartow  A.  Ulrich,  Victoria  Ulrich, 
said  Desmond,  and  to  retain  one-quarter  for  himself. 

When  said  Printing  Company  note  became  due,  it  was 
owned  by  Bridge,  who,  by  agreement  with  Desmond, 
renewed  it  by  a  new  note  of  the  Printing  Company,  dated 
December  19,  1884,  payable  to  the  order  of  Desmond,  on 
June  19,  1885,  and  indorsed  and  guaranteed  by  Desmond. 
As  collateral  to  this  last  note,  Desmond  also  made  and 
delivered  to  Bridge  his  individual  note,  dated  December  18, 

1884,  for  $2,000,  payable  to  Bridge,  one-half  on  March  1, 

1885,  and  the  balance  on  April  1,  1885,  with  interest  at 
eight  per  cent  per  annum,  to  secure  which  Desmond  also 
made  and  delivered  to  Bridge  a  chattel  mortgage  of  the 
s;une  date,  conveying  two  buildings  on  leased  ground.    No 
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payment  was  ever  made  by  Desmond  to  Bridge  upon  this 
note  of  $2,000,  or  to  any  one  else,  nor  has  he  ever  been 
asked  to  make  any  payment  thereon.  Bridge  claims  to  be 
still  the  owner  of  the  note  and  mortgage,  but  that  they 
have  been  lost  or  misplaced.  They  were  not  produced  on 
the  hearing.  When  the  note  of  the  Printing  Company, 
which  became  due  June  19,  1885,  matured.  Bridge  took  a 
third  note  of  the  Printing  Company,  executed  by  Desmond, 
as  president,  and  C.  E.  Page,  as  secretary,  for  the  sum  of 
$3,000,  dated  June  19,  1885,  payable  to  the  order  of  Bridge, 
$1,000  in  three  months,  $1,000  in  six  months,  $900  in  nine 
months,  and  $100  in  twelve  months,  respectively,  after 
date,  with  interest  at  eight  per  cent  per  annum,  payable 
quarter-yearly,  and  providing  that  default  in  any  install- 
ment should  mature  the  whole  note,  if  the  holder  should  so 
elect.  This  last  note  was  also  secured  by  a  chattel  mort- 
gage of  the  Printing  Company  to  Bridge,  and  is  indorsed 
with  divers  payments  of  interest  up  to  March  19, 1886,  and 
payments  of  principal  of  $765  and  $204.34,  stated  to  be 
proceeds  of  sale  of  property  covered  by  the  mortgage,  and 
a  further  indorsement,  as  follows :  "  Amt.  due  as  of  June  9, 
1886,  $2,074.47." 

August  20,  1888,  Bridge  made  his  note  for  the  sum  of 
$3,500,  of  that  date,  payable  one  year  thereafter  to  his 
own  order,  and  indorsed  by  him,  bearing  interegt  at  seven 
per  cent  until  maturity,  and  eight  per  cent  after  matu- 
rity, and  to  secure  the  same,  he,  together  with  his  wife, 
made  and  acknowledged  a  trust  deed  of  the  same  date,  con- 
veying to  James  Morgan,  as  trustee,  eighteen  lots,  being 
part  of  the  property  so  held  in  trust  by  him.  This  trust 
deed  was  recorded  September  25,  1888.  At  divers  times 
thereafter  Bridge  used  this  note  and  trust  deed  as  collat- 
eral to  secure  loans  of  money  and  indebtedness  by  him  to 
divers  persons,  all  of  which  loans  he  paid,  and  after  the 
payment  of  each,  the  note  and  trust  deed  were  returned  to 
him.  This  note  and  trust  deed  were  in  his  possession  in  the 
month  of  May,  1894,  and  did  not  at  that  time  secure  an}- 
loan  to  Bridge,  or  indebtedness  by  him  or  by  any  one  else. 
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The  note  is  indorsed  with  two  payments,  one  of  $500,  July 
20,  1889,  and  one  of  $900,  December  31,  188^,  and  also 
shows  indorsements  of  interest  paid  thereon  up  to  January 
1,  1891,  and  extensions  of  payment  thereof  from  time  to 
time  to  January  1,  1891. 

February  9,  1889,  there  was  executed  by  the  said  Ulrich, 
his  daughter  and  Desmond,  a  statement  in  writing,  pur- 
porting to  show  the  final  profits  and  interest  of  each  of 
the  parties  in  said  real  estate,  held  by  Bridge  in  trust. 
This  statement  recites  that  the  share  of  Desmond  in  said 
profits  was  $4,718.63,  and  that  he  was  entitled  to  have  con- 
veyed to  him  such  parts  of  said  real  estate,  clear  of  incum- 
brance, subject  to  taxes  and  assessments  of  1888,  as  he 
might  select,  at  the  schedule  prices  of  the  real  estate,  fixed 
by  said  statement  up  to  the  amount  of  said  profits  coming 
to  him.  Bridge  indorsed  thereon  his  written  assent  to  this 
statement,  and  thereby  agreed,  on  his  part,  as  trustee  and 
individually,  to  carry  it  out,  except  as  to  certain  lots  not 
now  in  question,  which  had  been  sold.  Thereafter,  on 
February  18,  1889,  Desmond  notified  Bridge  in  writing 
that  he  had  selected  eighteen  lots,  the  total  value  of  which, 
at  the  schedule  prices  by  said  statement,  amounted  to 
$4,500,  and  demanded  of  Bridge  a  conveyance  thereof, 
according  to  his  agreement,  and  that  he  pay  the  balance 
of  Desmond's  share  of  said  profits,  to  wit,  $218.63  in 
cash.  The  lots  so  selected  by  Desmond  were  the  same 
lots  conveyed  by  Bridge  in  the  trust  deed  to  Morgan  of 
August  20,  1888. 

Thereafter,  on  March  21,  1889,  in  compliance  with  the 
demand  of  Desmond,  Bridge  and  wife  made  and  delivered 
to  Desmond  a  deed  of  conveyance  of  the  lots  so  selected 
by  Desmond.  This  deed  is  made  out  upon  a  printed  form 
of  deed,  commonly  known  as  the  statutory  form  of  quit- 
claim deed,  which  is  described  in  the  revised  statutes  of 
Illinois  concerning  conveyances.  In  the  deed  from  Bridge 
to  Desmond  the  printed  word,  "quit-claim,"  was  erased 
with  a  pen  and  the  word  "  warrant "  written  over  it  in 
the  handwriting  of  Bridge,  so  that  the  deed,  as  executed, 


Digitized  by  VjOOQ IC 


FiusT  DisTRrcT — March  Term,  1899.       107 

Desmond  v.  Lanphier. 

acknowledged  and  delivered,  read  that  the  grantors  (nam- 
ing them)  "  convey  and  warrant "  to  Thomas  S.  Desmond 
''all  interest  in  the  following  described  real  estate"  (de- 
scribing the  same).  Tbis  deed  was  recorded  March  23, 
1889.  At  the  same  time  this  deed  was  made.  Bridge  and 
Desmond  signed  an  agreement  which  recited,  in  substance, 
that  said  deed  was  delivered  in  full  settlement  and  dis- 
charge of  t  all  claims  and  demands  of  Desmond  against 
Bridge,  in  any  way  connected  with  or  arising  out  of  the 
real  estate  named  in  the  said  agreement  of  February  9, 
1889,  as  far  as  said  Desmond  was  concerned;  that  there 
was  "  still  due  from  Bridge  to  Desmond  $218.64,  a  money 
claim,  which,  with  the  claim  of  said  Bridge  against  said 
Desmond  for  balance  of  indebtedness  arising  out  of  the 
Franklin  Printing  Company  debt,  are  to  be  settled  here- 
after." 

On  the  hearing  Bridge  testified,  when  asked  why  the 
word  "  quit-claim "  was  stricken  out  of  the  deed  and  the 
word  "  warrant "  inserted  in  its  place,  that  he  did  it  to 
warrant  the  interest  which  he  had  on  the  day  that  he  drew 
or  made  the  deed.  Desmond  testified  that  when  he  re- 
ceived the  deed  he  supposed  that  the  land  was  free  and  clear 
from  all  incumbrance,  and  did  not  know  of  the  existence  of 
the  trust  deed  to  Morgan  until  a  month  or  more  after  he 
had  received  his  deed  from  Bridge,  and  that  after  he  found 
out  about  the  trust  deed,  at  his  request  Bridge  made  the 
payment  of  $600,  which  was  indorsed  upon  the  note 
secured  thereby,  under  date  of  July  20,  1889,  by  means  of 
which  Bridge  secured  a  release  from  the  trustee  of  three  of 
the  lots,  which  release  was  delivered  to  Desmond.  This 
release  contained  the  following  clause,  viz.:  '*  This  release 
in  no  wise  to  affect  or  lessen  the  lien  of  the  said  trust  deed 
on  the  balance  of  the  property  thereby  conveyed." 

Commencing  in  the  year  1884,  and  continuing  up  to  the 
latter  part  of  1895,  the  appellee  placed  in  Bridge's  hands 
different  sums  of  money,  from  time  to  time,  to  be  loaned 
by  him  as  her  agent.  The  amount  so  placed  with  him  by 
appellee,  together  with  accruing  interest,  after  making  all 
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deductions  to  which  Bridge  was  entitled,  was  on  October 
10,  1895,  $7,213.65.  Appellee  kept  a  box  in  Bridge's  oflSce, 
where  it  seems  he  was  in  the  habit  of  placing  her  securities 
for  money  which  he  loaned  for  her,  but  she  never  looked 
among  the  papers  to  see  what  the  securities  were  until  the 
latter  part  of  1895.  Bridge  testifies  that  in  May,  1894, 
when  he  was  indebted  to  appellee  more  than  the  sum  of 
$2,100  and  the  accrued  interest  upon  the  note  secured  by 
the  Morgan  trust  deed  of  August  20,  1888,  he  placed  said 
trust  deed  and  the  note  secured  thereby  in  appellee's  box 
of  securities  then  in  his  office,  and  for  the  purpose  of  trans- 
ferring them  to  her  as  a  security  for  his  debt  then  owing 
her.  Appellee  testified  that  she  never  saw  the  note  and 
trust  deed  prior  to  December,  1895;  that  she  could  not  tell 
when  she  first  obtained  them;  that  the  first  actual  knowl-* 
edge  she  had  of  them  was  in  the  latter  part  of  1895,  and 
that  they  were  placed  in  her  box  without  her  knowledge. 
She  also  testified  that  she  never  loaned  Bridge  any  money; 
that  she  left  her  money  with  him  in  small  or  large  amounts; 
that  he  was  to  collect  the  interest  and  let  it  go  as  principal, 
and  that  she  did  not  collect  the  interest. 

This  note  so  placed  by  Bridge  among  appellee's  securities 
had  matured  more  than  three  years  prior  to  that  time. 
Appellee  parted  with  no  right  or  claim  which  she  had 
against  Bridge,  nor  did  she  pay  any  money  for  the  note 
and  trust  deed.  The  property  secured  by  the  trust  deed 
was  vacant  and  unoccupied  at  the  time  of  the  making  and 
recording  of  the  deed  from  Bridge  to  Desmond,  and  also 
in  1894,  when  the  note  and  trust  deed  were  placed  in  appel- 
lee's box  of  securities  by  Bridge,  and  also  in  1895,  when 
appellee  first  had  knowledge  of  the  same. 

Chytracs  &  Deneen,  Charles  H.  Hamill  and  Edwin 
White  Moore,  attorneys  for  appellant. 

M.  B.  &  F.  S.  LooMis,  attorneys  for  appellees. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court 
From  the  statement  preceding  this  opinion  it  appears  that 
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at  the  time  (May,  1894)  the  trust  deed,  to  foreclose  which 
appellee  filed  her  bill,  was  acquired  by  her,  there  was  no 
existing  honajlde  debt  of  its  maker.  Bridge,  or  of  any  one 
else,  secured  by  it.  It  and  the  note  purporting  to  be  secured 
thereby  had,  previous  to  that  time,  on  different  occasions, 
been  used  by  Bridge  as  collateral  to  secure  divers  claims 
owing  by  him,  but  when  it  passed  into  the  hands  of  appel- 
lee the  transfer  was  from  Bridge  and  not  from  any  one 
with  whom  he  had  hypothecated  them  or  from  any  bona 
fide  owner  or  holder.  Then,  and  not  till  then,  as  to  appel- 
lee, could  the  trust  deed  take  effect.  That  was  the  time  of 
its  delivery.  It  then,  for  the  first  time,  in  favor  of  appel- 
lee, became  an  existing  incumbrance  upon  the  real  estate 
conveyed  by  it,  and  as  to  her  had  the  same  effect  and  valid- 
ity, and  no  other,  than  if  Bridge  on  that  day  had  made  a 
new  trust  deed  and  note  for  the  same  amount  and  delivered 
them  to  her.  No  deed  is  complete  without  delivery.  1 
Jones  on  Mortgages,  Sec.  84,  539;  2  Id.,  Sec.  948;  Par- 
tridge v.  Chapman,  81  111.  137-40;  Weber  v.  Christen,  121 
111.  91;  Sullivan  v.  Eddy,  154  111.  200-6;  Skinner  v.  Baker, 
79  111.  496;  Schultze  v.  Houfes,  96  111.  335-44;  Herber  v. 
Thompson,  47  La.  An.  803,  809;  Underbill  v.  Atwater,  22 
N.  J.  Eq.  21;  Purser  v.  Anderson,  4th  Ed.,  Ch.  (N.  Y.)  18; 
Spencer  v.  Fredendall,  15  Wis.  736-40. 

M^r.  Jones,  in  section  84,  supra^  says  :  "  Without  delivery 
there  is  no  mortgage.  It  takes  effect  only  from  the  time 
of  its  delivery."  In  section  539  the  same  author  says : 
"  Delivery  is  another  incident  necessary  to  giving  effect  to 
the  mortgage  even  as  between  the  parties  to  it.  Although 
the  deed  be  recorded,  if  it  has  not  been  delivered,  or  the 
delivery  was  unauthorized,  a  subsequent  conveyance  by  the 
mortgagor  or  a  subsequent  judgment  against  him  will  take 
precedence."  Section  948,  the  author  says  :  **  The  condition 
of  a  mortgage  having  been  performed,  a  subsequent  incum- 
brancer has  the  right  to  avail  himself  of  the  advantage 
and  not  to  be  postponed  to  equities  newly  created  which  in 
fact  are  subsequent  to  his  own  claim."  In  the  same  section 
the  author  also  says  that  when  the  original  debt  for  which 
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a  mortgage  has  been  given  has  been  satisfied,  "  the  original 
morttT^age  can  not,  as  against  third  persons  especially,  be 
dealt  with  as  a  subsisting  security."  The  authorities  cited 
by  the  author  in  support  of  these  propositions  sustain  him. 

In  the  Partridge  case,  supra^  the  Supreme  Court  held 
M'ith  regard  to  a  mortgage  which  was  executed  by  the 
owner  of  real  estate  to  a  person  who  was  not  present  by 
himself  or  agent,  and  left  the  same  for  record,  with  direc- 
tions when  recorded  to  be  sent  to  the  mortgagee  by  mail, 
which  was  done,  there  was  no  delivery  until  it  was  mailed, 
and  that  a  subsequent  purchaser  who  took  actual  posses- 
sion before  the  mortgage  was  delivered  took  a  title  supe- 
rior to  the  mortgage. 

In  the  Weber  case,  supra^  it  was  held  that  the  acknowl- 
edging and  recording  of  a  deed  without  the  knowledge  or 
consent  of  the  grantee  did  not  amount  to  a  delivery.  To 
the  same  eflFect  is  the  Sullivan  case,  supra. 

In  the  Skinner  case,  Bupra^  the  court  says :  "Delivery  is 
an  essential  and  indispensable  element  to  the  conveyance  of 
lands  by  deed  for  the  reason  that  a  deed  takes  effect  only 
from  the  delivery." 

In  the  Underbill  case,  supra^  the  New  Jersey  court  holds 
that  "  a  mortgagor  may  again  issue  or  negotiate  a  mortgage 
which  has  been  satisfied,  paid  off  or  delivered  to  him,  except 
as  as^ainst  intervening  securities.  The  delivery  of  any 
instrument  by  the  grantor  gives  it  efficacy,  and  if  he  take  a 
paper  executed  and  once  used  for  another  purpose,  its  re- 
delivery gives  it  again  vitality." 

In  the  Schultze  case,  supra^  it  was  held  that  the  lien  of  a 
trust  deed,  though  recorded,  takes  effect  only  from  the  time 
the  money  is  in  fact  received  as  against  the  equities  of  a 
third  person  under  a  prior  unrecorded  mortgage  or  trust 
deed;  that  it  made  no  difference  that  the  intention  was  that 
upon  the  payment  of  the  money  the  title  should  relate  back 
to  the  time  of  the  recording  of  the  deed,  and  that  while 
such  an  intention  as  between  the  parties  themselves  might 
be  carried  out  by  the  court,  when  the  rights  of  third  per- 
sons intervene,  the  intention  of  the  parties  must  yield  to 
the  law. 
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In  the  Purser  case,  supra^  it  was  held  that  a  mongage 
which  had  been  paid  could  for  a  valuable  consideration  be 
kept  alive  for  other  purposes,  but  not  as  against  the  rights 
of  creditors  or  third  persons  which  had  intervened.  This 
ruling  was  made  with  reference  to  a  second  mortgage  by 
the  same  mortgagor  and  an  assignment  for  the  benefit  of 
creditors. 

In  the  Spencer  case,  supra,  the  Supreme  Court  of  Wis- 
consin held  that  a  husband  could  not  keep  alive,  for  the 
purpose  of  securing  a  new  debt,  as  against  his  wife,  a  mort- 
gage on  the  homestead  which  had  been  paid,  because  it  was 
in  effect  making  a  new  mortgage  and  could  not  be  valid, 
under  the  statute  regarding  homesteads,  without  the  signa- 
ture of  the  wife. 

Long  prior  to  the  time  appellee  acquired  this  trust  deed 
and  note,  and  on  March  21,  18>9,  Bridge  had  conveyed  and 
warranted  to  appellant  all  his  (Bridge's)  interest  in  the  real 
estate  in  question,  which  was  the  legal  title,  subject  to  the 
lien  of  this  trust  deed,  then  outstanding  in  the  hands  of  one 
of  Bridge's  creditors.  This  conveyance  passed  Bridge's  title 
to  appellant,  was  recorded  in  the  recorder's  office  of  Cook 
county  on  March  23,  1889,  and  was,  therefore,  under  the 
recording  laws  of  this  State,  notice  to  all  subsequent  pur- 
chasers or  incumbrancers  claiming  through  Bridge.  Hurd's 
Stat.  1897,  Ch.  20,  Sec.  21;  Willoughby  v.  Lawrence,  116  111. 
11-21;  Kerfoot  V.  Cronin,  105  III.  609-18;  Cunningham  v. 
Thornton,  28  111.  App.  58-66,  and  cases  cited;  Schultze  v. 
Houfes,  96  111.  335-44. 

The  title  having  passed  from  Bridge  to  appellant, 
Bridge  had  none  to  convey  and  could  convey  no  title  in 
May,  1894,  when  he  turned  over  to  appellee  the  old  trust 
deed,  which  then,  the  time  of  its  delivery  to  her,  became 
as  between  her  and  Bridge,  a  valid  and  existing  deed.  As 
to  appellant,  when  this  trust  deed  came  back  into  the  hands 
of  Bridge,  the  debt  for  which  it  was  a  security  having  been 
extinguished  by  him,  it  became  a  nullity  in  equity — was  the 
same  as  if  it  had  never  been  made.  Appellant's  deed,  then 
being  of  record,  took  precedence  of  all  instruments  or  con- 
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veyances  purporting  to  affect  the  title  of  the  real  estate 
conveyed  by  it  which  could  be  made  by  Bridge.  As  we 
have  seen,  the  old  trust  deed  could  have  no  greater  force  or 
effect  than  if  it  had  been  signed  on  the  day  it  was  delivered 
to  appellee.  That  the  recording  of  a  document  which  had 
no  existence  as  a  deed,  could  give  it  no  validity  as  a  deed, 
is  elementary. 

These  facts,  in  our  opinion,  are  controlling  and  conclu- 
sive in  the  decision  of  this  case,  and  all  other  matters 
shown  by  the  record  are  either  immaterial  or  of  no  conse- 
quence, as  are  also  the  various  contentions  of  the  learned 
counsel  in  their  arguments  as  to  the  law  and  facts  govern- 
ing the  case.  Except  as  hereinafter  referred  to  we  deem  it 
unnecessary  to  mention  specifically  the  numerous  points 
made  by  a])pellee's  counsel  in  support  of  the  decree. 

It  is  claimed  for  appellee,  and  several  cases  are  cited  to 
support  the  contention,  that  she  is  not  required  to  take 
notice  of  the  registry  of  the  deed  by  Bridge  to  appellant,  it 
being  recorded  subsequent  to  the  date  of  record  of  the 
trust  deed  in  question.  An  examination  of  the  several  cases 
cited  (including  Miller  v.  Lamed,  103  111.  562,  which  seems 
to  be  principally  relied  on),  shows  that  the  facts  and  ques- 
tions to  be  decided  by  the  court  in  these  cases  were  wholly 
different  from  the  case  at  bar.  These  cases,  because  of  the 
difference  in  their  facts,  are  not  applicable  to  the  case  of  a 
trust  deed  which,  like  the  one  here  in  question,  first  had  its 
existence  as  between  appellee  and  Bridge,  long  after  the 
record  of  the  deed  from  Bridge  to  appellant,  and  for  which 
appellee  parted  with  no  right  and  paid  no  consideration. 
The  registr}^  laws  have  application  to  subsequent  purchasers 
and  incumbrancers.  Appellee  is  an  incumbrancer  and 
in  a  sense  a  purchaser  subsequent  to  the  record  of  appel- 
lant's deed.  She  is  bound  by  the  record  of  conveyances  in 
the  apparent  chain  of  title  from  the  grantor  in  her  trust 
deed.  The  deed  to  appellant  being  of  record,  is  as  much  a 
notice  of  his  title  as  against  Bridge  as  if  appellant  had  been 
in  possession  of  the  lots  when  the  trust  deed  was  trans- 
ferred to  her.  1  Jones  on  Mort.,  Sec.  458  and  710;  Schultze, 
Kerfoot  and  Cunningham  cases,  supra. 
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It  is  further  claimed  that  appellant,  by  obtaining  the 
release  from  Bridge  of  certain  lots  covered  by  the  trust 
deed,  which  release  stated  that  it  should  in  no  wise  aflfect 
the  lien  of  the  trust  deed  on  the  remainder  of  the  property 
thereby  conveyed,  acknowledged  the  validity  of  the  trust 
deed,  and  can  not  now  be  heard  to  deny  its  validity.  The 
trust  deed  was  then  outstanding  as  security  of  a  debt  due 
by  Bridge,  and  was  a  lien  which  appellant  could  not  then 
question  as  against  Bridge's  then  creditor,  who  was  secured 
by  it.  When  Bridge  extinguished  the  debt,  as  he  after- 
ward did,  that  was  the  end  of  the  lien  of  the  trust  deed  as 
to  appellant. 

It  is  also  claimed  that  the  dismissal  of  appellant's  cross- 
bill, not  purporting  to  be  without  prejudice,  is  therefore, 
for  want  of  equity^  res  judicata  and  a  bar.  We  think  a  con- 
sideration of  the  whole  record  shows  that  the  dismissal  was 
the  voluntary  act  of  appellant  at  a  time  when  he  had  a  per- 
fect right  to  dismiss  his  cross-bill  without  the  consent  of 
the  defendants  thereto,  and  is  in  no  way  an  adjudication 
against  appellant.  The  chancery  act.  Sec.  36,  Ch.  22,  Rev. 
Stat.,  has  no  application  to  this  case. 

The  decree  of  the  Circuit  Court  is  reversed  and  the  cause 
remanded  with  directions  to  enter  a  decree  dismissing  appel- 
lee's bill  for  want  of  equity  at  her  cost.  She  will  also  pay 
all  costs  in  this  court. 


F.  H.  Madison  v.  N.  H.  Henderson. 

1.  PAKTNERsrap— Suite  for  Breach  of  the  Contract  After  Dissolu- 
tion by  Mutual  Consent — A  suit  by  one  partner  against  another  for 
damages  occasioned  by  a  breach  of  the  partnership  contract  can  not  be 
Sustained  where  the  partnership  was  dissolved  by  mutual  consent  of  the 
parties. 

2.  SAME^Settlement  by  Arbitration  as  a  Bar  to  a  Suit  for  a  Breach 
of  the  Partnership  Controjct.—A  settlement  by  arbitration  as  provided 
by  the  partnership  agreement  is  a  bar  to  a  suit  by  one  partner  against 
the  other  for  a  breach  of  the  partnership  agreement. 
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ABSnmpsit,  for  a  breach  of  a  partnership  agreement.  Appeal  from 
the  Circuit  Ck>urt of  Cook  County;  the  Hon.  Richard  S.  Tuthill,  Judge, 
presiding.  Heard  in  the  Branch  Appellate  Court  at  the  October  term, 
1898.    Affirmed.     Opinion  filed  December  5,  1899. 

W.  P.  Black,  attorney  for  appellant. 

J.  M.  LoNGENECKEB,  attomey  for  appellee. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  court. 

The  parties  to  this  suit  associated  themselves  together 
as  partners  for  the  practice  of  medicine  and  surgery,  and 
reduced  their  agreements  in  respect  thereof  to  writing, 
March  1,  1887.  The  material  stipulations  and  agreements 
of  said  writing,  are,  so  far  as  matters  here  involved  are  con- 
cerned, as  follows : 

"  Said  party  of  the  second  part  (Henderson)  expressly 
agrees  to  devote  his  entire  time  to  the  business,  in  what- 
ever capacity  the  party  of  the  first  part  may  choose  to  place 
him,  whether  in  canvassing  for  cases,  contracting,  treating 
or  operating  alone  or  in  assisting;  in  such  operations,  in  any 
of  the  offices  in  any  State  the  said  Madison  may  select  It 
is  further  agreed  that  in  case  the  said  Henderson  fails  to 
comply  with,  or  fails  to  perform  his  part  of  this  contract,  in 
such  case  the  said  Hendferson  shall  pay  to  said  Madison  the 
sum  of  two  thousand  dollars  ($2,000)  for  damages  and  incon- 
veniences to  said  Madison.    *    *    * 

It  is  also  mutually  agreed  by  and  between  said  parties 
that  in  case  of  any  ditf erences  between  said  parties  in  the  set- 
tlement of  anv  partnership  affairs  or  in  the  conduct  of  said 
partnership,  that  all  such  matters  shall  be  submitted  to  two 
arbitrators,  one  of  whom  shall  be  selected  by  each  of  said 
parties,  to  whom  shall  be  referred  all  of  said  differences, 
and  whose  award  shall  be  final  and  binding  on  said  parties, 
and  if  said  two  arbitrators  can  not  agree,  they  shall  select 
a  third  arbitrator  and  an  award  by  two  of  such  arbitrators 
shall  be  binding  upon  such  parties  and  a  full  and  complete 
settlement  or  adjustment  of  the  matter  or  matters  submit- 
ted to  said  arbitrators  by  said  parties;  and  the  said  award 
shall,  at  the  option  of  either  of  said  parties,  be  made  a  judg- 
ment or  decree  in  either  the  Circuit  or  Superior  Courts  of 
Cook  County;  and  for  that  purpose  the  said  parties  do 
hereby  authorize  any  attorney  at    law  of  said  county  to 
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appear  in  said  court  or  either  of  them,  and  for  as,  and  in  our 
name  or  in  the  name  of  each  of  said  parties  and  the  consent 
of  our  said  attorney  to  the  entry  of  such  judgment  or  decree 
upon  said  award  as  may  be  rendered  in  manner  stated  as 
aforesaid." 

The  partnership  lasted  only  a  few  months,  and  Madison,  • 
as  plaintiff,  brought  suit  in  June,  1887,  to  recover  damages 
from  Henderson  for  an  alleged  breach  of  the  partnership 
agreement  by  withdrawing  from  the  partnership  and  refus- 
ing to  longer  continue  therein. 

To  the  declaration,  the  appellee  filed  the  general  issue, 
and  a  special  plea  setting  up  that  in  April  and  May,  1887, 
an  arbitration  had  been  had  under  the  provisions  of  said  part- 
nership agreement,  and  that  the  arbitrators  had  awarded 
that  neither  party  was  entitled  to  any  damages. 

Subsequently,  all  special  pleadings  were  withdrawn,  and 
the  case  was  submitted  upon  the  declaration,  general  issue, 
and  joinder  thereon,  it  being  stipulated  that  all  matters  of 
defense  might  be  shown  under  the  plea  of  the  general  issue, 
that  would  have  been  proper  under  any  special  plea,  and 
that  all  matters  answering  the  defense  might  be  shown 
which  would  be  competent  under  proper  replication. 

A  jury  trial  was  afterward  had  and  the  issues  were  found 
for  the  defendant,  and  a  judgment  for  costs  against  the 
plaintiff  followed,  from  which  this  is  an  appeal. 

Under  the  evidence,  the  defense  rested  upon  one,  or  both, 
of  two  theories :  (1)  a  dissolution  of  the  partnership  by 
mutual  consent  of  the  partners  and  a  full  settlement  of  all 
matters  between  them,  or  (2)  a  settlement  by  arbitration  as 
provided  by  the  partnership  agreement. 

A  full  consideration  of  both  questions  satisfies  us  that 
the  finding  of  the  jury  was  justified  under  either  theory  of 
defense.  But  because  of  a  delayed  docket,  we  will  speak  in 
detail  of  only  the  defense  that  the  partnership  was  dis- 
solved and  its  affairs  adjusted  by  mutual  consent  of  the 
partners. 

It  was  shown  by  the  testimony  of  appellant  that  at  about 
the  time  of  its  date,  he  received  from  appellee  the  follow- 
ing letter : 
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"Chicago,  October  8,  1887. 
Db.  F.  M.  Madison  : 

Dear  Sir  :  I  hereby  notify  you  that  I  have  determined 
to  dissolve  the  co-partnership  heretofore  existing  between 
us.  I  will  proceed  to  treat  all  cases  now  in  hand,  and  to 
collect  accounts  due  the  firm,  accounting  to  you  for  your 
share  of  such  moneys,  without  further  charge  to  you  for 
my  services.  Yours  truly, 

N.  H.  Henderson." 

And  appellant  testified  that  after  the  date  of  that  letter, 
appellee  had  exclusive  charge  of  the  closing  up  of  the  firm 
business,  including  the  collection  of  all  accounts  due,  and 
that  after  that  time  the  firm,  as  such,  did  no  business. 

Again,  as  late  as  April  14,  1888,  appellant  received  from 
appellee  a  receipt  as  follows : 

"Chicago,  April  14,  1888. 
I  have  received  and  hold  for  collection  the  following  notes 
and  accounts  due  F.  M.  Madison  and  myself  as  co-partners, 
to  wit : 
(Here  follows  list  of  accounts  aggregating  about  $2,300.) 

St.  H.  Henderson." 

And  appellant  testified  that  all  matters  referred  to  in  the 
receipt  were  accounted  for  by  appellee  and  settled  between 
them. 

Prior  to  the  writing  of  the  letter  of  October  8,  1887,  a 
conversation  was  had  between  the  parties  which  led  up  to 
the  writing  of  the  letter  as  a  formal  notice  of  cessation  of 
partnership  association  between  them,  and  if  appellee's 
version  of  that  conversation  is  true — ^and  in  some  material 
essentials  it  is  not  denied  by  appellant — such  character  is 
given  to  the  letter,  and  subsequent  settlement  of  the  part- 
nership accounts  and  business  by  themselves,  as  would  war- 
rant the  jury  in  finding,  as  by  necessary  intendment  it  is  to 
be  inferred  they  did,  that  there  was  no  breach  of  contract 
by  appellee,  but  that  it  came  to  end  by  mutual  consent,  and 
thereby  appellant  waived  all  claim  against  appellee  for 
breach  of  the  contract.  For  the  reason  that  the  conversa,- 
tion  referred  to  involved  another  person  we  refrain  from 
preserving  it.  In  this  aspect  of  the  case  it  is  not  neces- 
sary to  review  the  action  of  the  trial  court  upon  instructions 
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to  the  jury,  or  concerning  the  admission,  of  evidence,  affect- 
ing, as  such  rulings  do,  only  the  question  of  the  validity  of 
the  arbitration  proceedings. 
The  judgment  of  the  Circuit  Court  is  affirmed. 


86      117 
slOl    881: 


Anna  Lang  y*  William  Hetzger. 

1.  Trustee— tZntoir/W  Belease  of  Trust  Deed—Notice.—A  trustee 
can  not  lawf uUy  release  a  trust  deed  for  the  benefit  of  his  wife,  unless 
the  debt  represented  by  it  has  been  paid;  and  the  fact  of  the  uncan- 
celed note,  not  yet  matured,  being  in  the  possession  of  the  payee,  is  suf- 
ficient to  put  mortgage  creditors  upon  inquiry  as  to  whether  the  note 
has  been  in  fact  paid. 

2.  Same— Power  to  Dispose  of  Trust  Property— Notice.— A  trustee 
has  no  power  to  seU  and  dispose  of  trust  property  for  his  own  use 
or  at  his  own  mere  will.  One  who  obtains  it  from  him  or  through 
him,  with  actual  or  constructive  notice  of  the  trust,  acquires  no  title, 
and  it  may  be  recovered,  by  suitable  proceedings,  for  the  benefit  of  the 
cestui  que  trust. 

8.  'SoncR—What  is  Sufficient  to  Put  a  Purchaser  upon  Inquiry.— 
The  fact  that  an  executor  applies  estate  assets  in  payment  of  his  own 
debt  is  of  itself  a  circumstance  of  suspicion,  which  ought  to  put  a  pur- 
chaser upon  inquiry  as  to  the  propriety  of  the  transaction. 

4.  Sams— Provisions  of  Promissory  Notes.— Where  a  promissory 
note  can  not  be  read  understandingly  without  seeing  upon  its  face  that 
it  is  connected  with  a  trust,  and  is  part  of  a  trust  fund,  it  is  the  duty  of 
a  party,  before  purchasing  it,  to  make  inquiry  into  the  right  of  the 
trustee  to  dispose  of  it,  and,  failing  to  do  so,  he  must  suffer  the  con- 
sequences. 

Foreelosare.— Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Frank  Baker,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1899.  Reversed  and  remanded.  Opinion  filed  December 
14, 1899. 

Statement. — This  is  a  suit  to  foreclose  a  mortgage  debt 
of  $3,000  and  interest,  brought  by  appellee  as  mortgage 
creditor.  Appellant  filed  her  cross-bill,  setting  up  that 
there  was  another  mortgage  lien  upon  the  property  in  ques- 
tion, which  was  senior  and  prior  to  the  mortgage  debt 
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sought  to  be  foreclosed;  that  the  other  morto^ap^e  had  been 
fraudulently  released  of  record;  that  she  is  a  cestui  que  trust 
as  to  such  senior  mortgage,  and  praying  for  relief  in  that 
the  fraudulent  release  be  canceled  and  annulled,  and  that 
the  trust  deed  by  which  the  senior  mortgage  debt  was  evi- 
denced and  secured  be  re-established  as  a  first  lien  upon  the 
property  prior  to  the  lien  sought  to  be  enforced  by  appellee. 
The  facts  in  relation  to  the  bill  and  cross-bill  are  as  fol- 
lows :  One  Joseph  Raback  died  testate,  and  by  his  will 
appointed  Louis  Pregler  executor  and  trustee,  with  power 
to  invest  the  funds  of  the  estate  and  pay  interest  derived 
therefrom  to  the  widow  of  testator  during  her  lifetime. 
When  Pregler  was  discharged  as  executor  by  the  Probate 
Court  he  was  directed  by  order  of  that  court  to  hold  the 
funds  of  the  estate  as  trustee  under  the  will.  Accordingly 
Pregler,  as  such  trustee,  loaned  fund  of  the  estate,  viz., 
$4,500,  to  one  Emily  Lucand,  and  took  her  note  for  the 
amount,  payable  to  himself  as  trustee,  and  a  trust  deed, 
securing  same  upon  the  property  here  under  foreclosure. 
Afterward  the  trustee,  Pregler,  obtained,  through  various 
mesne  conveyances,  a  transfer  of  the  title  from  Emily  Lucand 
to  Mary  Pregler,  his  wife.  Mary  Pregler  borrowed  from 
appellee  the  $3,000,  which  is  the  mortgage  debt  hero  sought 
to  be  foreclosed,  and  Louis  Pregler  joined  her  in  executing 
a  trust  deed  upon  the  property  to  secure  the  payment  of 
the  $3,000.  Appellee  learned,  through  his  attorneys  that 
the  $4,500  mortgage  to  Louis  Pregler,  as  trustee,  was  a 
prior  lien,  but  before  the  money  was  advanced  by  appellee 
to  Mary  Pregler  he  obtained  a  release  of  such  prior  trust 
deed,  the  release  being  executed  by  Louis  Pregler  as  trustee. 
At  the  time  of  making  the  release  Pregler  produced  the 
mortgage  note,  payable  to  himself,  as  trustee,  uncanceled 
and  in  his  possession,  and  canceled  it.  The  widow  of 
Raback  has  since  deceased.  The  fund  of  $4,500  is,  under 
the  terms  of  the  will,  in  part  devised  to  appellant.  As 
devisee  of  Raback  and  cestui  que  trust  under  the  trust  cre- 
ated in  Pregler,  she  asserts  by  her  cross-bill  that  the  trust 
deed  securing  the  $4,500  was  never  satisfied  by  payment  of 
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the  amount  to  the  trustee,  was  fraudulently  released  of 
record,  and  should  in  equity  be  re-established  of  record  and 
declared  a  first  lien  as  against  appellee,  who  had  notice  and 
knowledfi:e  of  the  facts.  It  does  not  appear  from  any  evi- 
dence that  appellee  had  any  further  notice  or  knowledge 
than  such  as  would  result  from  knowledge  that  the  trust 
deed  of  Lucand  to  Pregler,  trustee,  was  given  to  secure  a 
note  to  Pregler,  trustee,  and  that  when  the  release  was 
executed  the  note  had  not  yet  matured  and  was  in  the  pos- 
session of  the  trustee,  the  payee,  uncanceled. 

It  appears  from  the  evidence  that  Pregler,  the  trustee, 
has  deceased  since  the  transactions  in  question.  It  also 
appears  that  Mary  Pregler  and  Louis  Pregler  conveyed  the 
premises  in  question  to  one  Tanier,  and  that  Tanier  exe- 
cuted a  trust  deed  thereon  to  Louis  Pregler,  trustee,  to 
secure  two  notes  of  $2,250  each,  which  trust  deed  was 
junior  to  the  trust  deed  securing  the  loan  of  appellee. 

The  cause  was  referred  to  a  master  in  chancery  upon 
original  bill  of  complaint  and  cross-bill  of  appellant,  and 
answers  to  each,  and  replications.  The  master  reported 
inter  alia:  That  the  loan  by  Emily  Lucand  to  Louis  Preg- 
ler, secured  by  trust  deed  as  aforesaid,  was  out  of  the 
moneys  in  the  hands  of  Louis  Pregler,  trustee  under  said 
will.  That  nothing  has  ever  been  paid  to  cross-complain- 
ant on  account  of  the  principal  note  of  Emily  Lucand,  or 
on  account  of  interest  since  August,  1895,  and  that  the  evi- 
dence does  not  disclose  whether  or  not  anything  was  paid 
to  Louis  Pregler  on  account  of  the  principal  note.  That 
the  cestui  que  trust  had  no  knowledge  of  the  release  being 
executed,  and  was  not  consulted  with  reference  thereto. 
That  appellee,  William  Metzger,  accepted  the  loan  referred 
to  in  the  original  bill  when  the  same  was  presented  to  him 
for  consideration  by  loan  brokers,  who  closed  the  loan, 
attended  to  examination  of  title,  drawing  up  papers,  and 
paid  out  the  full  amount  of  the  loan,  less  usual  expenses  and 
commissions,  to  the  order  of  Louis  Pregler,  he  being 
authorized  in  writing  by  his  wife  to  receive  said  moneys. 
Some  of  said  money  was  used  to  pay  off  an  incumbrance 
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on  said  premises,  prior  to  both  of  the  mortgages  here 
involved.  That  Metzger  knew  nothing  of  the  parties  con- 
nected with  the  Lucand  securities;  had  no  knowledge  of 
the  will  under  which  Pregler  was  acting  as  trustee,  or 
of  any  of  the  proceedings  in  the  Probate  Court  in  connec- 
tion with  the  trusteeship.  That  the  evidence  does  not 
show  that  Metzger,  or  any  one  acting  on  his  behalf,  had 
any  knowledge  that  the  Lucand  note  had  not  been  paid. 
That  the  only  notice  which  Metzger  can  be  chargeable  with 
is  record  notice  of  the  trust  de^,  and  what  that  notice 
might  lead  to,  which  trust  deed  showed  the  Lucand  note 
was  payable  to  Louis  Pregler,  trustee,  and  was  not  due 
when  Pregler  released  the  trust  deed.  That  Pregler  had, 
under  said  will  and  order  of  the  Probate  Court,  broad  and 
general  authority  to  invest  the  funds  at  the  highest  rate, 
and,  in  the  opinion  of  the  master,  had  authority  to  collect 
the  money  and  re-invest  it  if  he  saw  an  opportunity  to 
re-invest  it  to  a  better  advantage.  That  the  evidence  does 
not  show  that  the  money  was  not  repaid  or  re-invested. 
That  trustee  failed  to  account  to  his  cestui  que  trusty  but  that 
if  one  dealing  with  reference  to  said  trust  deed  was  obliged 
to  ascertain  Pregler's  authority,  the  investigation  would 
show  that  Pregler  had  authority  to  collect  and  manage  said 
funds  without  consulting  any  one,  and  that  his  statement 
that  the  note  had  been  paid  was  all  that  was  necessary  to 
protect  one  acting  on  his  release. 

The  master  makes  no  finding  as  to  whether  Pregler,  the 
trustee,  upon  his  decease  left  any  estate. 

The  master  recommended  that  the  cross-bill  of  appellant 
be  dismissed  for  want  of  equity,  and  that  the  relief  prayed 
by  the  original  bill  of  complaint  be  granted.  A  decree  was 
entered  in  conformity  with  this  recommendation.  From 
that  decree  this  appeal  is  prosecuted. 

WioKERSHAM  &  Haynkr,  attomeys  for  appellant. 

A  trustee,  though  nominally  possessed  of  the  legal  title, 
has  no  right  to  release  the  trust  deed  without  payment  of 
the  debt,  or  authority  from  the    beneficiary;    and  if    he 
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wrongfully  executes  a  release  without  such  payment  or 
authority  it  is  void  in  equity,  and  the  deed  remains  in  full 
force.  26  Am.  &  Eng.  E.  of  L.,  985;  Grove  v.  Robards,  36 
Mo.  523;  Lakeman  v.  Eobards,  9  Mo.  App.  179;  DeLaureal 
V.  Kemper,  9  Mo.  App.  77;  Armstrong  v.  Eobards,  81  Mo. 
445;  Carpenter  v.  Bowen,  42  Miss.  28;  Weldon  v.  Tollman, 
.67  Fed.  986;  Insurance  Co.  v.  Eldredge,  102  U.  S.  545. 

Whatever  is  sufficient  to  put  a  party  on  inquiry,  (that  is, 
whatever  has  a  reasonable  certainty  as  to  time,  place,  cir- 
cumstances, and  persons,)  is,  in  equity,  held  to  be  good 
notice  to  bind  him.     1  Story's  Eq.  Juris.,  Sec.  400. 

ScANLAN  &  Masters,  attorneys  for  appellee,  contended 
that  knowledge  of  intention  by  trustee  to  convert  trust 
funds  is  necessary  in  order  to  bind  party  dealing  with  trus- 
tee who  acts  within  the  scope  of  his  power.  Penn.  Ins. 
Co.  V.  Austin,  42  Pa.  St.  257;  Bank  v.  Hyde  Park,  101  111. 
595. 

Where  a  trustee  has  power  to  sell  and  apply  the  proceeds 
to  a  certain  use,  or  to  invest  and  re-invest  the  funds,  the 
party  dealing  with  him  is  not  bound  to  see  to  the  applica- 
tion of  the  funds  by  the  trustee.  Bank  v.  Hyde  Park,  101 
111.  605;  Cherry  v.  Green  et  al.,  115  111.  591. 

The  fund  must  be  identified  to  be  pursued  by  the  cestui 
que  trust  School  Trustees  v.  Kirwin,  25  III.  73;  Kat.  Bank 
V.  Goetz,  138  III.  127;  Wetherell  v.  O'Brien,  140  III.  146; 
Mutual  Ace.  Ins.  Co.  v.  Jacobs,  141  111.  261. 

A  mere  confidence  is  not  a  trust.  Steel  v.  Clark,  77  111. 
471. 

A  direction  to  pay  debts,  or  apply  the  income  to  the  sup- 
port of  some  one,  or  to  pay  legacies,  relieves  a  party  deal- 
ing with  a  trustee  from  seeing  to  the  application  of  the 
trust  money.  Cherry  v.  Green  et  al.,  115  Ill.''591;  Perry 
on  Trusts,  Sec.  795;  Hill  on  Trustees,  page  342. 

Mb.  Presiding  Justice  Seabs  delivered  the  opinion  of  the 
court. 
But  one  question  is  presented  upon  this  appeal,  viz. :  was 
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the  release  by  Louis  Pregler,  trustee,  of  the  Emily  Lucand 
trust  deed,  operative  to  discharge  the  lien  of  such  trust  deed, 
and  thereby  make  the  trust  deed  given  by  Mary  Pregler 
and  Louis  Pregler  to  secure  appellee's  loan,  a  first  lien  upon 
the  property  ?  Louis  Pregler  was,  under  the  terms  of  the 
will  of  Raback,  given  general  power  to  invest  the  trust 
fund  from  time  to  time  as  he  might  deem  best.  Hence,  if 
the  Lucand  note,  representing  the  trust  fund,  had  in  fact 
been  paid  to  Pregler,  the  trustee,  at  the  time  of  the  release, 
whether  with  or  without  knowledge  or  consent  of  the  ces- 
tui que  tfiost,  the  payment  would  have  been  sufficient  and 
no  obligation  would  have  rested  upon  appellee  to  see  to  the 
application  of  the  money  thus  paid.  And  this  would,  we 
think,  be  equally  true,  whether  Mrs.  Lucand  had  before  the 
release  paid  the  mortgage  debt,  or  appellee  had  paid  it  to 
the  trustee  by  giving  to  the  trustee  moneys  advanced  by 
him  on  the  loan.  But  the  difficulty  with  the  case  pre- 
sented is,  that  there  is  no  evidence  that  Mrs.  Lucand,  or 
any  one  on  her  behalf,  ever  paid  the  debt.  The  master 
finds  that  "  the  evidence  does  not  disclose  whether  or  not 
anything  was  paid  to  Louis  Pregler  on  account  of  the  prin- 
cipal note."  It  is  clear  from  the  evidence  that  the  cestui 
que  trust  has  never  received  any  part  of  it;  but  it  is  not  dis- 
closed whether  it  was  paid  to  the  trustee  or  not.  It  does  not 
appear  from  the  master's  report  whether  any  estate  equal 
to  the  fund  of  $4,500  was  left  by  Louis  Pregler.  Neither 
can  it  be  determined  from  the  evidence  that  the  moneys 
advanced  by  appellee  as  a  loan  to  Mary  Pregler,  wife  of 
the  trustee  and  then  the  owner  of  the  legal  title  to  the  land 
in  question,  were  paid  to  Louis  Pregler  as  trustee.  On  the 
contrary,  it  does  appear  that  those  moneys  were  paid  to 
Mary  Pregler,  and  that  Louis  only  received  a  part  of  them, 
and  that  part  only  under  a  written  authority  as  agent  for 
his  wife,  Mary  Pregler,  and  not  at  all  as  trustee  under  the 
will  of  Raback.  The  question  is  therefore  reduced  to  the 
following:  If  the  Lucand  note  was  never  paid  to  the  trus- 
tee, did  the  unwarranted  and  hence  fraudulent  release  by 
Louis  Pregler  operate  to  make  appellee's  loan  a  first  lien 
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over  the  trust  deed  thus  wrongfully  released  ?  The  note 
secured  by  the  trust  deed  had  not,  by  its  terms,  matured 
when  the  release  was  executed.  It  was  not  canceled.  It 
was  not  in  the  hands  of  the  maker,  who  would  naturally 
possess  it  if  it  had  been  paid.  It  was  payable  to  a  trustee. 
These  facts,  we  think,  were  enough  to  put  appellee  upon 
notice  of  the  conditions  which  actually  obtained  and  which 
he  could  have  learned  by  inquiry  of  Mrs.  Lucand. 

We  do  not  think  the  position  of  counsel  for  appellee  can 
be  sustained,  that  because  the  trustee,  under  the  provisions 
of  his  trust,  had  power  to  manage  and  invest  the  fund  as 
he  deemed  best,  therefore  it  is  immaterial  whether  the 
money  had  been  paid  to  him  or  not  when  he  released.  If 
the  money  had  in  fact  been  paid  to  the  trustee,  then  because 
of  his  power  to  control  it,  it  might  be  immaterial  here 
whether  he  had  applied  it  properly  or  not.  But  the  power 
of  control  and  management  carried  with  it  no  power  to 
abandon  all  right  to  it  in  violation  of  the  trust. 

Nor  do  we  regard  the  fact  that  Pregler,  the  trustee,  then 
said  that  the  note  was  paid,  and  then  canceled  the  note,  as 
relieving  appellee  from  the  eflfect  of  such  notice.  Appellee 
must  have  known  that  the  trustee  could  not  lawfully  release 
the  trust  deed  for  the  benefit  of  his  wife  unless  the  debt 
represented  by  the  trust  deed  had  been  paid.  The  fact  of 
the  uncanceled  note  not  yet  matured  and  in  the  possession, 
not  of  the  maker,  but  of  the  payee,  was  suflBcient  to  put 
appellee  to  an  inquiry  as  to  whether  the  note  was  in  fact 
paid.  Keohane  v.  Smith,  97  111.  156;  Jummel  v.  Mann,  80 
111.  App.  288,  and  cases  therein  cited. 

The  above  authorities  bear  upon  the  suflBciency  of  notice 
to  appellee  of  the  conditions  which  existed  in  relation  to  the 
release  of  a  mortgaged  debt  not  matured.  That  appellee 
had  notice  that  the  note  in  question  was  part  of  a  trust 
fund,  is  settled  by  the  form  of  the  note,  which  was  payable 
to  Pregler,  trustee.  Appellee  knew  that  Pregler,  the 
trustee,  was  releasing  the  Lucand  mortgage  for  the  benefit 
of  Mary  Pregler,  his  wife.  It  seems  to  be  well  established 
that  the  very  fact  that  an  executor  applies  estate  assets  in 
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payment  of  his  own  debt,  is  of  itself  a  circumstance  of  sus- 
picion, which  ought  to  put  a  purchaser  upon  inquiry  as  to 
the  propriety  of  the  transaction.  Hill  v.  Simpson,  7  Ves. 
Jr.,  152;  Petrie  v.  Clark,  11  Serj.  &  E.  377;  Walker  v.  Tay- 
lor, 4  Law  Times  (N.  S.),  845;  Field  v.  Schiefflin,  7  John.  Ch. 
150;  Shaw  v.  Spencer,  100  Mass.  382. 
In  Field  v.  Schiefflin,  supra^  Chancellor  Kent  said : 

"  The  great  difficulty  has  been  to  determine  how  far  the 
purchaser  dealt  at  his  peril,  when  he  knew,  from  the  very 
face  of  the  proceeding,  that  the  executor  was  applying  the 
assets  to  his  own  personal  purpose,  as  the  payment  of  his 
own  debt.  The  later  and  better  doctrine  is,  that  in  such  a 
case,  he  does  buy  at  his  peril,"  etc. 

Here  appellee  knew  that  Pregler,  as  trustee,  was  releasing 
a  mortgage,  part  of  the  trust  fund,  and  not  matured,  for  the 
sole  benefit  of  Mary  Pregler,  his  wife.  We  are  of  opinion 
that  appellee  was  put  to  inquiry  as  to  whether  the  debt 
secured  by  such  mortgage  was  paid,  and  that  he  could  not 
rely  alone  in  that  respect  upon  the  act  or  statement  of  the 
trustee,  who,  as  he  knew,  was  aiding  the  procurement  of  an 
advance  for  the  benefit  of  Mary  Pregler,  and  not  for  the 
benefit  of  the  trust  estate. 

If  the  notice  to  appellee  is  sufficient,  and  if  the  release 
was  executed  by  Pregler  for  the  benefit  of  his  wife  and  in 
violation  of  his  trust,  then  the  rights  of  appellant,  disclosed 
by  her  cross-bill,  would  be  apparent. 

"  No  doctrine  is  better  settled  than  that  a  trustee  has  no 
power  to  sell  and  dispose  of  trust  property  for  his  own  use 
and  at  his  own  mere  will.  One  who  obtains  it  from  him  or 
through  him  with  actual  or  constructive  notice  of  the  trust 
can  acquire  no  title,  and  it  maybe  recovered  by  suitable 
proceedings  for  the  benefit  of  the  cestui  que  trusV^  Third 
Nat'l  Bank  v.  Lange,  51  Md.  138. 

In  that  case  there  was  involved  the  disposition  of  a  prom- 
issory note  by  a  trustee  in  violation  of  his  trust.  It  was 
contended  that  the  purchaser  was  innocent  of  knowledge 
and  without  notice.    The  court  said  further : 

"  In  the  case  of  the  present  note,  it  can  not  be  read  under- 
standingly  without  seeing  upon  its  face  that  it  is  connected 
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with  a  trust  and  is  part  of  a  trust  fund.  It  was  the  duty 
of  the  bank  before  purchasing  it  to  have  made  inquiry  into 
the  right  of  the  trustee  to  dispose  of^t.  But  this  it  wholly 
failed  to  do,  and,  as  it  turns  out  he  was  disposing  of  the 
note  in  fraud  of  bis  trust,  the  bank  must  suffer  the  conse- 
quences of  the  risk  it  assumed." 

Upon  another  trial  of  this  cause  it  may  be  more  satisfac- 
torily determined  whether  Mrs.  Lucand  had  ever  paid  any 
portion  of  the  debt  evidenced  by  her  note  to  the  trustee, 
and  there  may  also  be  a  finding  of  fact  as  to  estate  left  by 
the  trustee,  Pregler,  at  his  decease.  Upon  the  evidence  as 
now  presented,  the  decree  can  not  be  sustained. 

The  decree  is  reversed  and  the  cause  is  remanded. 


Gray's  Harbor  Commercial  Co.  v.  George  B.  Weise  and 
Edward  J.  Weise. 

1.  Corporation  or  PARTNBRsmp— ^  Question  of  Facf,^ Ab  to 
whether  a  person  is  dealing  with  a  partnership  or  a  corporation  is  a 
question  of  fact  which  should  be  submitted  to  a  jury  for  its  determina- 
tion. 

A ssampsit.— Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Frank  Baker,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1899.  Reversed  and  remanded.  Opinion  filed  November  27, 1899. 
Rehearing  denied. 

Statement. — Appellees  are  sued  as  co-partners  to  recover 
the  contract  price  of  a  carload  of  lumber. 

On  November  15,  1894,  the  agent  of  appellant  went  to 
the  office  of  George  B.  Weise  &  Son,  and  took  a  written 
order  for  certain  lumber,  which  was  afterward  shipped,  ac- 
cording to  the  order.  The  order  was  written  upon  a  letter- 
head of  "  Geo.  B.  Weise  &  Son,"  and  was  signed  by  George 
B.  Weise,  with  the  name  "  Geo.  B.  Weise  &  Son." 

The  signs  over  the  door  and  upon  the  premises  were 
George  B.  Weise  &  Son.  Nothing  about  them  in  any  way 
indicated  a  corporate  character  to  the  firm,  and  nothing 
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about  the  signature  to  the  order  indicated  that  it  was  made 
by  a  corporation.  This  order  was  sent  to  the  oflBce  of  the 
plaintiff  at  Cosmopolis,  Washington,  by  the  Chicago  agent, 
and  was  there  approved,  and  the  carload  of  lumber  was 
ship[Xid  to  George  B.  Weise  &  Son,  Chicago.  The  car 
arrived  January  3,  1895,  and  George  B.  Weise  &  Son  paid 
the  freight  upon  it. 

Shortly  after  receiving  the  lumber,  the  appellees  wrote  a 
letter  to  the  agent  of  appellant  complaining  of  a  shortage 
in  the  carload  of  spruce,  and  that  a  part  of  it  was  not  of 
full  thickness.  This  letter  was  written  on  a  letter-head, 
showing  the  individual  names,  George  B.  Weise  and  E.  J. 
Weise,  and  the  firm  name,  Geo.  B.  Weise  &  Son,  and  was 
signed  in  the  same  way  as  the  order,  viz.,  Geo.  B.  Weise 
&  Son. 

George  B.  Weise  and  Edward  J.  Weise  had  for  several 
years  prior  to  August  24,  1894,  carried  on  and  conducted 
business  at  the  same  place.  On  that  date  there  was  filed  in 
the  office  of  the  recorder  of  Cook  county  articles  of  incor- 
poration of  "  George  B.  Weise  &  Son."  The  total  capital 
was  five  hundred  shares,  amounting  to  $50,000,  of  which 
George  B.  Weise  owned  498  shares.  There  was  no  transfer 
or  bill  of  sale  of  the  property  and  business  from  appellees 
to  the  corporation.  The  business  went  on  the  same  as  be- 
fore. The  same  parties  participated  in  it  and  carried  it  on. 
The  same  stationery  was  used  in  the  business,  and  the  book- 
keeper and  agents  used  the  same  name  in  transacting  the 
business. 

No  stationery  was  used  showing  officers  of  a  corporation, 
and  the  name  was  signed  without  anything  to  indicate  that 
a  president,  secretary,  treasurer  or  any  other  officer  of  a 
corporation  was  acting. 

The  controverted  facts  are  the  following: 

On  behalf  of  appellant  it  is  claimed  that  it  dealt  with  the 
defendants  as  individuals  and  partners  in  the  partnership  of 
"  Geo.  B.  Weise  &  Son,"  and  that  it  never  had  any  knowl- 
edge in  any  way  or  manner  of  a  corporation  doing  business; 
while  on  behalf  of  appellees  it  is  contended  that  the  agent 
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of  appellant  was  informed  that  the  concern  was  incor- 
porated. 

The  agent  of  appellant  testified  that  upon  taking  the  order 
he  had  "  talked  with  Mr.  Weise  himself  and  his  son  both, 
and  they  afterward  agreed  to  take  a  sample  car  of  spruce," 
etc. 

George  B.  Weise,  the  senior  member  of  the  firm  of  Geo. 
B.  Weise  &  Son,  testified  as  to  the  giving  of  the  order,  *'  I 
don't  think  anything  was  said  about  the  character  of  our 
firm."  He  also  testified  that  after  August  14,  1894,  the 
firm  of  Geo.  B.  Weise  &  Son  did  not  transact  any  further 
business. 

Alexander  J.  Weise,  a  clerk  of  George  B.  Weise  &  Son, 
testified  that  at  the  time  of  the  giving  of  the  order,  he 
stated  to  the  agent  of  appellant  that  the  concern  had 
become  incorporated.  This  was  denied  by  the  agent  of 
appellant.  It  was  shown  that  the  formation  of  the  corpo- 
ration was  published  in  a  certain  trade  journal,  and  that 
appellant  was  a  subscriber  to  the  journal. 

At  the  close  of  the  evidence  the  trial  court  directed  a 
verdict  for  appellees,  and  from  judgment  upon  the  verdict 
this  appeal  is  prosecuted. 

Frrd  H.  Atwood  and  Frank  B.  Pease,  attorneys  for 
appellant. 

HoTNB,  O'Connor  &  Hoynb,  attorneys  for  appellees. 

Mr.  Presidino  Justice  Sears  delivered  the  opinion  of 
the  court. 

A  motion  is  presented  by  appellees  '*  to  expunge  from 
the  bill  of  exceptions  "  the  exception  shown  to  have  been 
taken  by  appellant  to  the  giving  of  the  instruction  to  the 
jury  directing  their  verdict  to  be  for  the  defendants,  appel- 
lees. This  motion  is  supported  by  affidavits,  which  go  to 
show  that  when  the  bill  of  exceptions  was  presented  to 
counsel  for  appellees  such  exception  was  not  contained 
therein.  But  no  showing  is  made  to  the  effect  that  it  was 
not  a  part  of  the  bill  of  exceptions  when  the  same  was 
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signed  and  sealed  by  the  trial  judge.  The  contrary  does 
appear.     The  motion  must  therefore  be  denied. 

The  only  question  remaining  is  as  to  whether  the  trial 
court  was  warranted  in  peremptorily  directing  a  verdict  for 
the  appellees.  There  was  evidence  tending  to  sustain  the 
appellant's  cause  of  action.  The  only  defense  was  that  a 
corporation,  and  not  appellees,  had  dealt  with  appellant. 
But  the  written  order  given  to  appellant  was  not  in  the 
corporate  name,  and  it  was  in  the  name  of  a  co-partnership 
which  had  existed  and  done  business  prior  to  the  formation 
of  the  corporation.  There  was  no  inherent  impossibility  in 
the  contention  of  appellant  that  this  firm  still  continued  to 
do  business  after  the  formation  of  the  corporation.  The 
record  shows  that  the  firm  name  and  style  under  which 
appellees  transacted  business  as  a  co-partnership  was  "  Geo. 
B.  Weise  &  Son,"  and  that  the  corporation  was  "  George 
B.  Weise  &  Son."  If  the  testimony  of  the  agent  of  appel- 
lant is  credited,  George  B.  Weise  and  his  son,  as  individ- 
uals, entered  into  the  contract  sued  on.  The  letter  heads 
used  in  the  order  and  in  the  subsequent  correspondence  cor- 
roborate this  testimony.  If  the  testimony  of  one  of  the 
witnesses  called  by  appellees  is  credited,  the  agent  dealt 
with  a  corporation.  Here  was  an  issue  of  fact  which  should 
have  been  submitted  to  the  jury.  If  a  verdict  had  been 
returned  for  appellant,  we  are  not  prepared  to  hold  that  it 
would  not  have  been  sustained  by  the  evidence,  nor  that  it 
would  have  been  manifestly  against  the  weight  of  the  evi- 
dence. Hence  the  trial  court  erred  in  peremptorily  direct- 
ing a  verdict. 

The  judgment  must  therefore  be  reversed  and  the  cause 
remanded. 


John  Keid  v.  Thomas  O'Brien. 

1.  County  Cottrts— Power  to  Enter  Satinfaction  of  Judgments. — 
The  County  Court,  having  entered  a  judgment,  has  power  upon  a 
motion  properly  sustained  by  affidavits  tending  to  show  payment  of 
such  judguieut,  to  enter  satisfaction  thereof  of  record. 
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2.  Courts — Potoer  Over  Judgments, — Where  a  judgment  is  in  fact 
paid,  the  court,  on  motion,  may  stay  further  proceedings,  and  compel 
the  entry  of  satisfaction  of  record. 

8.  Audita  QuERELA—OrigrmaZ  Purpose  of  the  Writ,— The  original 
purpoee  of  the  writ,  audita  querela,  was  to  relieve  a  party  from  the 
wrongful  acts  of  his  adversary  and  permit  him  to  show  any  matter 
of  discharge  which  may  have  occurred  since  the  rendition  of  the  judg- 
ment. 

4.  Same — Nature  of  the  Writ— The  writ  of  audita  querela  was  a 
regular  suit  with  its  usual  incidents,  pleadings,  issues  of  law  and  fact, 
trial,  judgment  and  error. 

Motion  to  Enter  Satisfaction.— Appeal  from  the  County  Court  of 
Cook  County;  the  Hon.  R.  W.  8.  Wheatley,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  October  term,  1898,  Reversed  and 
remanded.    Opinion  filed  December  19,  1899. 

Defbees,  Brace  &  Ritteb,  attorneys  for  appellant. 

At  common  law  the  writ  of  audita  querela  was  used  for 
the  purpose  of  showing  matter  in  discharge,  which  occurred 
after  the  rendition  of  the  judgment,  and  wherever  that  writ 
would  lie  at  common  law,  relief  may  now  be  obtained  on 
motion.  Freeman  on  Judgments,  Sec.  95;  Black  on  Judg- 
ments, Sec.  299. 

Where  a  judgment  has  been  paid,  the  defendant  is  enti- 
tled to  have  an  entry  of  satisfaction  by  motion  in  the  nature 
of  a  writ  of  audita  querela^  and  that,  failing  to  avail  himself 
of  this  remedy,  he  is  barred  from  having  relief  in  a  court 
of  equity.     Harding  v.  Hawkins,  141  111.  572. 

PiNNBY  &  Orr,  attorneys  for  appellee. 

Mr.  Justice  Freeman  deliverjed  the  opinion  of  the  court. 

The  only  question  presented  by  this  record  is  whether 
the  County  Court,  having  entered  a  judgment,  has  power, 
upon  a  motion  properly  sustained  by  affidavits  tending  to 
show  payment  of  such  judgment,  to  enter  satisfaction  thereof 
of  record. 

It  appears  that  appellee  recovered  judgment  in  the  County 
Court  against  appellant.  Subsequently  the  latter  appeared 
and  upon  proper  notice  to  appelleei  moved  the  court  to  sat- 
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isfy  such  judgment  of  record;  and  in  support  of  such  motion 
filed  his  affidavit,  showing  inter  alia  that  after  the  judg- 
ment in  question  had  been  entered  against  him,  he  was 
served  as  garnishee  in  an  attachment  suit  of  a  third  party 
against  appellee;  that  he  appeared  in  said  suit,  answered 
that  he  was  indebted  to  appellee  in  the  amount  of  such  judg- 
ment, and  that  thereupon  such  proceedings  were  had  that 
judgment  was  rendered  against  him  as  garnishee  of  said 
appellee  for  the  full  amount  of  the  judgment  which  appel- 
lee had  recovered  in  the  County  Court;  that  he  has  paid 
said  jutlgment  so  rendered  against  him  as  garnishee,  and 
that  he  had  no  notice  of  any  assignment  of  the  judg- 
ment ai^ainst  him  in  the  County  Court  at  the  time  of  such 
pajnnent.  Appellant  also  offered  in  support  of  his  said 
motion  for  satisfaction  of  record  of  such  judgment  in  the 
County  Court,  the  transcript  of  proceedings  and  judgment 
in  the  attachment  case.  The  County  Court  overruled  the 
motion,  holding  as  a  matter  of  law  that  it  had  no  power  to 
entertain  the  same,  and  that  appellant's  remedy,  if  any, 
must  be  obtained  by  bill  in  equity. 

We  know  of  no  reason,  upon  principle,  why  the  court  can 
not,  upon  motion,  grant  the  relief  sought,  and  satisfy  its 
own  judgment  of  record,  when  convinced  by  satisfactory 
evidence  that  it  has  been  in  fact  paid.  In  Russell  v.  Hu- 
gunin,  1  Scammon,  561,  a  motion  was  made  by  a  judgment 
debtor  to  set  aside  an  alias  execution  and  a  sale  made 
thereunder,  and  to  compel  the  plaintiff  in  the  original  action 
to  enter  satisfaction  of  record  on  the  ground  that  the  judg- 
ment had  been  fully  paid  and  satisfied.  Evidence  was  taken 
which  established  payment  of  the  full  amount  of  the  judg- 
ment before  the  issue  of  the  alias  writ  of  fieri  facias.  It 
was  held  that  the  trial  court  ought  to  have  set  aside  the 
writ,  the  sale  and  all  proceedings  thereunder,  and  that  sat- 
isfaction of  record  should  be  entered,  and  the  judgment  of 
the  trial  court  overruling  the  motion  and  dismissing  the 
same  was  reversed. 

In  Harding  v.  Hawkins,  141  111.  572-584,  it  is  said  : 

'•  In  this  State,  where  a  judgment  is  in  fact  paid,  the 
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court,  on  motion,  may  stay  further  proceedings  and  compel 
the  entry  of  satisfaction  of  record." 

It  is  also  said  in  that  case  that  in  cases  arising  upon 
motion  the  same  mode  of  trial  ought  to  prevail  as  at  common 
law  under  the  writ  of  avdita  querela;  that  an  issue  should 
be  made  and  sent  to  a  jury  to  be  tried  as  any  other  issue 
of  fact. 

The  original  purpose  of  this  writ  audita  qiierela  is  said 
to  have  been  relieving  a  party  from  the  wrongful  acts  of 
his  adversary  and  permitting  him  to  show  any  matter  of 
discharge  which  may  have  occurred  since  the  rendition  of 
the  judgment;  and  as  a  general  rule  wherever  axidita 
querela  would  lie  at  common  law,  relief  may  now  be  obtained 
on  motion  upon  notice.     Freeman  on  Judgments,  Sec.  95. 

*'It  is  a  regular  suit  with  its  usual  incidents,  pleadings, 
issues  of  law^and  fact,  trial  judgment  and  error."  Black 
on  Judgments,  Sec.  299. 

It  is  contended  that  the  defense  of  payment  of  the  judg- 
ment could  only  be  availed  of  in  a  court  of  equity,  and  a 
sentence  in  the  opinion  of  the  court  in  Allen  v.  Watt,  79 
IIL  284,  is  relied  upon  to  sustain  this  contention.  In  that 
case  a  judgment  had  been  rendered  against  appellants,  and 
subsequently  there  had  been  a  recovery  against  the  judg- 
ment debtors  as  garnishees  in  an  attachment  proceeding,  and 
they  had  paid  the  judgment  so  recovered.  A  writ  of  jieri 
facias  was  subsequently  issued  on  the  original  judgment 
and  the  judgment  debtors  filed  a  bill  for  an  injunction  to 
restrain  the  execution  of  the  judgment.  It  was  held  that 
they  were  entitled  to  the  relief  sought.  The  sentence  of 
the  opinion  relied  upon  by  appellee's  counsel  is,  "  No  other 
remedy  could  be  pursued  than  by  injunction  to  stay  the 
execution  of  the  judgment."  Conceding  that  this  was  not 
obiter  dicta^  as  it  may  doubtless  be  regarded,  we  do  not 
regard  it  as  applicable  here,  where  the  relief  sought  is  not 
a  stay  of  execution,  but  a  satisfaction  on  the  record  of  the 
judgment  claimed  to  have  been  paid. 

Whether  the  attachment  proceedings  against  appellee  in 
which  appellant  was  garnisheed,  were  regular  or  not,  or 
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whether  the  judgment  has  been  in  fact  paid  by  appellant, 
are  questions  which  are  not  before  us  on  this  record. 

The  County  Court  has  power  to  grant  the  relief  sought 
by  the  motion  to  enter  of  record  satisfaction  of  the  judg- 
ment if  the  same  has  been  paid,  and  for  the  error  in  refus- 
ing to  entertain  said  motion,  the  judgment  is  reversed  and 
the  cause  remanded. 


£dward  H.  Heuschkel  et  al.  t.  Agnes  HeaschkeK 

1.  FREEUOuy^When  Not  InvolT^ed. — Where  the  issues  in  a  case  do 
not  question  the  right  of  a  widow  to  claim  her  dower,  but  relate  only  to 
the  court's  action  in  refusing  to  sustain  a  plea  in  abatement,  a  freehold 
is  not  involved. 

2.  Former  Suit— Ptea  o/,  in  Abatement— A  bill  by  the  heirs  of  a 
deceased  testator  against  the  widow  in  her  own  right  and  as  executrix, 
praying  that  her  dower  be  assigned,  that  partition  be  made  of  -the  real 
estate,  an  accounting  be  taken  of  the  rents,  profits  and  income  of  the 
real  estate,  that  the  will  be  construed,  and  that  the  bequests  and  legacies 
be  set  apart  in  accordance  with  its  terms,  can  not  be  pleafled  in  abate- 
ment to  a  bill  subsequently  filed  by  the  widow  praying  that  her  dower 
in  the  real  estate  left  by  the  testator  be  assigned  and  set  off  to  her  accord- 
ing to  the  statute,  and  that  she  be  awarded  damages  suffered  )>y  its 
having  been  so  far  withheld. 

8.  Dower — Assignment  of,  Not  to  be  Indefinitely  Delayed,— The  right 
to  assignment  of  dower  is  conferred  by  the  statute,  and  can  not  be 
indefinitely  delayed  to  await  the  process  of  another  suit  under  control  of 
adverse  interests,  involving  matters  of  an  entirely  different  nature,  and 
in  which  the  assignment  of  dower  is  only  incidentaUy  prayed. 

Bill  for  Dower,  etc. — Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  Edmund  W,  Bukke,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1898.  Affirmed.  Opinion  filed 
December  19, 1899.         

Statement. — One  Frank  Heuschkel  died  testate  in  No- 
vember, 1895,  seized  of  real  estate.  The  will  having  been 
duly  admitted  to  probate,  and  letters  testamentary  issued 
in  accordance  with  its  provisions,  appellee,  who  is  the  widow 
of  said  testator^  filed  in  the  Probate  Court  within  the  year, 
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her  renunciation  under  the  will,  and  elected  to  take  under 
'  the  statute.  She  caused  notice  of  such  renunciation  and  a 
demand  in  writing  that  hex  dower  be  set  off  to  her,  to  be 
served  upon  the  heirs  at  law.  December  3,  1896,  within  a 
month  after  such  renunciation,  the  heirs  at  law  filed  a  bill 
in  the  Circuit  Court  against  her  as  widow  and  as  executrix 
— ^joining  certain  other  parties  whose  rights  are  not  involved 
in  this  appeal — praying  that  the  dower  of  appellee  be 
assigned,  that  partition  be  made  of  the  real  estate,  that  an 
accounting  be  taken  of  the  rents,  profits  and  income  of  the 
real  estate,  that  the  will  be  construed,  and  that  the 
bequests  and  legacies  be  set  apart  in  accordance  with  its 
terms. 

To  this  bill  appellee  first  filed  a  general  demurrer.  Sub- 
sequently a  demurrer  to  so  much  of  said  bill  as  prayed  for 
relief  other  than  assignment  of  appellee's  dower  was  filed; 
and  also  an  answer  admitting  that  the  prayer  for  such 
assignment  of  dower  should  be  granted,  and  asking  that 
dower  be  set  off  to  her  in  accordance  with  the  provisions  of 
the  statute. 

January  4,  1898,  more  than  a  year  thereafter,  appellee 
herself  filed  a  bill,  also  in  the  Circuit  Court,  praying  that 
her  dower  in  the  real  estate  left  by  the  testator  be  assigned 
and  set  off  to  her  according  to  the  statute,  and  that  she 
be  awarded  damages  suffered  by  its  having  been  so  far 
withheld. 

To  this  bill  certain  of  the  defendants  therein  filed  a  plea 
in  abatement,  and  set  up  the  pendency  of  the  former  suit 
begun  December  3,  1896.  The  plea  alleges  that  the  bill  of 
complaint  in  that  case  was  exhibited  "  for  the  purpose  of 
assigning  and  setting  off  to  the  above  named  Agnes  Heusch- 
kel as  widow  of  Frank  Heuschkel,  deceased,  her  dower  in 
all  of  the  premises  described  in  complainant's  present  bill, 
and  to  have  said  premises  partitioned  and  divided  among 
the  heirs  of  Frank  Heuschkel,  deceased,  and  for  certain 
other  relief  in  the  premises,  and  such  further  relief  as  equity 
might  require  and  as  should  to  this  honorable  court  seem 
just  and  proper,  and  praying  particularly  that  the  dower  of 
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said  Agnes  Heuschkel  may  be  assigned  and  set  off  to  her 
out  of  the  above  described  real  estate,  to  the  same  effect  as  ' 
the  complainant  now  prays  by  her  said  present  bill,  and 
said  complainant,  Agnes  Heuschkel,  appeared  as  defendant 
in  that  suit,  and  demurred  to  so  much  of  said  bill  except  as 
prayed  for  the  assignment  of  and  allotment  of  her  dower, 
and  answered  the  remainder  of  said  former  bill,  and  that 
said  former  bill,  and  the  several  proceedings  in  the  said 
former  suit,  now  remain  pending  and  undisposed  of,  and  of 
record  in  this  honorable  court,  the  said  cause  being  yet 
undetermined  and  undismissed;  wherefore  these  defendants 
pi*ay  that  the  said  bill  of  complaint  herein,  filed  by  Agnes 
Heuschkel,  complainant,  may  be  dismissed  and  her  suit 
abated,"  etc. 

To  this  plea  complainant  filed  her  replication.  The 
cause  was  referred  in  due  course  to  the  master,  who  reported 
that  in  the  former  suit,  "  all  of  the  relief  prayed  for  by 
complainants,  and  which  they  themselves  may  obtain  ulti- 
mately, is  not  in  any  way  included  or  involved  or  covered 
by  the  bill  of  complaint  in  this  cause." 

A  decree  was  entered*  finding  appellee  entitled  to  dower 
in  accordance  with  the  prayer  of  her  bill,  from  which  appel- 
lants prosecute  this  appeal. 

Geobgb  Hunt  and  James  R.  Ward,  attorneys  for  appel- 
lants. 

LoEscH  Brothers  &  Howell,  attorneys  for  appellee. 

Mb.  Justice  Freeman  delivered  the  opinion  of  the  court.. 

Counsel  for  appellee  have  filed  a  motion  for  the  dismissal 
of  the  appeal,  upon  the  ground  that  a  freehold  is  involved, 
and  therefore  this  court  has  no  jurisdiction.  The  issues  in 
this  case,  however,  do  not  raise  any  question  of  appellee's 
right  to  dower  in  the  real  estate  described  in  the  bill.  The 
errors  assigned  relate  to  the  court's  action  in  refusing  to 
sustain  the  plea  in  abatement.  To  this  plea  replication  was 
filed,  and  thus  its  truthfulness  was  put  at  issue.  This  was 
the  only  issue  involved.    But  the  plea  does  not  question 
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complainant's  right  to  the  dower  she  claims.  It  disputes 
only  her  right  to  maintain  this  suit,  upon  the  ground  that 
a  former  suit  instituted  for  the  same  purpose  and  relief,  is 
still  pending  and  undisposed  of.  The  right  of  appellee  to 
the  dower  claimed  is  not  put  in  issue  at  all.  A  decision  of 
the  only  question  before  us  upon  this  appeal  does  not  deter- 
mine any  question  relating  to  complainant's  right  to  a  free- 
hold interest  in  the  land  described  in  her  bill  of  complaint. 
It  determines  only  the  question  of  her  right  to  maintain 
this  suit.  The  question  of  a  freehold  not  being  involved, 
the  appeal  is  properly  taken  to  this  court.  Van  Meter  v. 
Thomas,  153  111.  65-69;  Rhodes  v.  Rhodes,  172  111.  187-191. 

It  is  urged  by  counsel  for  appellee  that  the  plea  of  abate- 
ment was  properly  overruled  upon  the  merits.  The  master 
found  that  although  the  fact  of  diflference  in  parties  to  the 
two  suits  is  immaterial,  there  is  substantial  difference  in  the 
relief  sought.  In  this  we  concur.  In  the  former  suit  the 
complainants  therein  seek  relief  for  themselves.  While 
the  bill  in  that  case  does  incidentally  ask  that  appellee's 
dower  be  assigned  to  her,  the  scope  and  purpose  of  the  bill 
are  to  obtain  relief  in  other  and  very  different  respects. 
The  latter  suit  has  for  its  purpose  to  procure  the  assignment 
of  the  dower  to  which,  under  the  statute,  appellee  is  entitled. 
The  plea  does  not  aver  either  directly  nor  by  implication 
from  the  facts  as  therein  stated,  that  the  second  suit  is  for 
the  same  subject-matter  as  the  first.  Neither  does  it  aver 
that  the  proceedings  in  the  former  suit  were  taken  for  the 
same  purpose  as  the  latter.  It  is  evident  from  the  plea  itself 
that  they  were  not  so  taken.  Story's  Equity  PL,  Sec.  737- 
739;   1  Daniell's  Chancery  Practice  (6th  Ed.),  636. 

The  right  to  assignment  of  dower  is  conferred  by  the 
statute,  and  it  would  be  inequitable  to  hold  that  this  could 
be  indefinitely  delayed  to  await  the  slow  progress  of  another 
suit  under  control  of  adverse  interests,  involving  matters  of 
an  entirely  different  nature,  and  in  which  the  assignment 
of  dower  was  only  incidentally  prayed. 

Finding  no  error  in  the  decree  of  the  Circuit  Court  it 
must  be  afSrmed. 
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Kice  &  Ballen  Malting  Co.  t.  International  Bank. 

1.  Agency— Ifa  Existence— How  Established.— The  existence  of  an 
ao;ency  may  be  established  by  the  oral  testimony  of  an  employe  of  the 
principal,  having  knowledge  of  the  fact. 

2.  Sa^e— Liability  of  a  Purchaser  After  Notice, — Where  a  person 
purchases  property  in  the  possession  of  an  agent,  but  before  paying  for 
the  same  is  notified  that  the  person  of  whom  he  is  buying  is  only  an 
agent,  he  will  be  liable  to  the  principal  for  the  same. 

8.  Same— Payment  by  a  Purchaser  of  Goods  from  an  Agent,— It  is 
immaterial  to  a  purchaser  of  goods  from  an  agent  to  whom  he  makes 
payment,  and  he  can  not  be  prejudiced  when  he  has  not  contracted  with 
reference  to  claims  against  the  agent,  and  pays  to  one  not  the  real 
owner,  after  he  has  been  notified  that  the  real  owner  makes  a  claim  to 
tlie  purchase  price  agreed  to  be  paid  by  such  purchaser. 

4.  Instructions — Invading  the  Province  of  the  Jury. — It  is  not  error 
to  refuse  an  instruction  which  tells  the  jury  what  weight  it  should  give 
to  certain  evidence  bearing  on  a  question  of  fact  in  issue. 

Assumpsit. — Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Jonas  Hutchinson,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1899.    Affirmed.    Opinion  filed  December  14,  1899. 

Flower,  Smith  &  Mus^rave,  attorneys  for  appellant,  con- 
tended that  conversations  between  a  principal  and  agent 
not  brought  to  the  knowledge  or  attention  of  a  party  to  a 
suit  are  incompetent,  and  it  is  error  to  permit  them  to  be 
proven.  Adams  Express  Co.  v.  Boskowitz  et  al.,  107  111. 
660;  Cottom  v.  Holliday,  59  111.  176;  Boeker  v.  Hess,  34  HI. 
App.  332. 

Where  a  person  intrusted  with  goods  as  an  agent  sells 
them  to  one  who  has  no  knowledge  that  he  is  agent,  but  is 
led  to  believe  from  the  manner  that  he  has  been  allowed  to 
deal  with  the  goods  that  they  are  his,  the  principal  is  bound 
by  the  contract  made  and  by  the  equities  of  the  purchaser. 
Mechem  on  Agency,  Sees.  279,  283,  284, 362  and  709;  Story 
on  Agency,  Sees.  390  and  444;  Am.  &  Eng.  Ency.  of  Law, 
Vol.  1,  p.  410,  and  Note  2;  Koch  v.  Willij  63  111.*  144;  Con- 
nelly V.  McConnell,  39  At.  Rep.  773;  Locke  v.  Lewis,  124 
ilass.  7;  Traub  v.  Milliken,  2  Am.  Rep.  14;  Kelly  v.  Mun- 
son,  7  Mass.  319. 
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Moran,  Kraus  &  Mayer,  attorneys  for  appellee. 

The  authority  of  an  agent  where  the  question  of  its 
existence  is  directly  involved,  can  only  be  established  by 
tracing  it  to  its  source  in  some  word  or  act  of  the  alleged 
principal.  Even  where  the  agent  enters  into  a  written 
contract,  it  is  competent  for  the  principal  to  show  by  parol 
evidence  that  the  agent  was  acting  for  him.  Barker  v. 
Garvey,  83  111.  184. 

It  has  been  uniformly  held  that  proof  of  the  authority  of 
the  agent  can  be  shown  either  by  the  principal  or  the  agent. 
Mechem  on  Agency,  Ed.  of  1889,  Sec.  100;  Barker  v.  Gar- 
vey, 83  111.  184;  Ohio  &  Miss.  Ry.  v.  Middleton,  20  111.  637; 
C.  B.  &  Q.  V.  Willard,  68  III.  App.  315;  Snow  v.  Warner, 
51  Mass.  136;  Am.  &  Eng.  Ency.  of  Law,  2d  Ed.,  Vol.  1, 
p.  970,  and  cases  cited;  Lunsford  v.  Smith,  12  Gratt.  554. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

Appellee  sued  appellant  in  assumpsit  to  recover  the  value 
of  certain  malt  claimed  to  have  been  sold  by  appellee's 
agent,  one  Pank,  on  May  4,  1894,  and  rcQOvered  a  judgment 
for  $3,646.67,  from  which  this  appeal  is  taken.  No  ques- 
tion is  made  as  to  the  amount  of  the  judgment,  but  appel- 
lant contends  that  it  was  not  liable  in  any  event. 

The  declaration  was  the  common  counts,  to  which  appel- 
lant pleaded  the  general  issue.  The  jury  found  generally 
for  the  appellee  and  assessed  the  damages  for  the  amount 
for  which  the  judgment  was  rendered,  and  also  made  cer- 
tain special  findings  as  follows : 

"  At  the  time  of  the  making  of  the  contract  for  the  sale 
of  the  malt  by  J.  H.  Pank  and  the  defendant,  was  anything 
said  about  malt  of  the  International  Bank,  or  belonging  to 
the  International  Bank  ?"     "  No." 

"At  the  time  of  the  delivery  of  the  National  Storage 
Company's  receipt,  numbered  3572,  in  evidence,  to  J.  H. 
Pank,  did  the  plaintiff,  the  International  Bank,  know  that 
said  Pank  had  made  a  bargain  for  the  sale  of  malt  to  the 
defendant  company  ? "     "  Yes." 

*'  At  the  time  oif  the  delivery  of  the  National  Storage 
Company's  receipt,  numbered  3572,  in  evidence,  to  J.  II. 
Pank,  was  such  delivery  made  for  the  purpose  of  having 
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said  Pank  deliver  the  malt  called  for  by  said  receipt  to  the 
Rice  and  Bullen  Company,  pursuant  to  a  contract  which 
Pank  had  theretofore  made  with  the  defendant  company 
for  the  sale  to  it  of  25,000  bushels  of  malt  at  fif tv-one  cents 
per  bushel?"     "Yes." 

"  Did  not  the  defendant  company  agree  with  J.  H.  Pank 
to  purchase  of  and  from  said  Pank  about  25,000  bushels  of 
malt  at  fifty -one  cents  per  bushel,  to  be  delivered  F.  O.  B. 
cars  by  said  Pank,  and  to  make  payment  for  said  malt  to 
the  Fort  Dearborn  National  Bank  f "     "  Disagree." 

"  If  vou  say  that  the  defendant  company  did  agree  with 
J.  H.  PeLuk  to  purchase  of  and  from  said  Pank  about  25,000 
bushels  of  malt  at  fifty -one  cents  per  bushel,  to  be  delivered 
r.  O.  B.  cars  by  said  Pank,  and  to  make  payment  for  said 
malt  to  the  Fort  Dearborn  National  Bank,  was  not  the  malt 
in  controversy  delivered  under  such  contract  before  the 
defendant  had  any  knowledge  of  any  interest  in  or  claim 
thereto  by  the  plaintiff  ? "     "  Disagree." 

The  evidence  shows  that  on  June  9,  1893,  Pank  &  Co. 
were  doing  business  as  malsters  in  Chicago,  and  in  the  course 
of  such  business  received  from  the  National  Storage  Com- 
pany, which  was  doing  business  as  warehousemen,  a  ware- 
house receipt,  dated  June  9,  1893,  for  6,000  bushels  of  malt 
in  bin  No.  1  at  the  warehouse  of  said  storage  company, 
which  malt,  by  the  terms  of  said  receipt,  was  to  be  delivered 
to  Pank  &  Co.  upon  the  payment  of  storage  and  charges 
and  the  surrender  of  the  receipt  properly  indorsed.  This 
receipt,  with  two  others,  each  for  6,000  bushels  of  malt,  was 
pledged  to  secure  two  notes  of  Pank  &  Co.,  one  dated  Octo- 
ber 21,  1893,  for  $7,800,  and  one  dated  November  1,  1893, 
for  $4,000,  and  both  payable  to  Wakem  &  Marshall. 
Appellee  purchased  both  said  notes  in  good  faith  for  value, 
and  received  the  notes,  together  with  the  said  warehouse 
receipts,  during  February,  1894,  and  in  connection  there- 
with received  certain  collateral  security.  This  suit  is  to 
recover  for  the  contract  price  of  the  malt  mentioned  in  the 
first  receipt  which  was  delivered  by  the  appellee  to  J.  H. 
Pank,  a  member  of  the  firm  of  said  Pank  &  Co.,  as  appel- 
lee's agent,  to  sell  the  same  to  appellant.  Prior  to  the 
delivery  of  the  receipt  to  Pank,  Pank  &  Co.  had  made  an 
assignment  for  the  benefit  of  their  creditors  to  one  Moeller 
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Moeller,  on  May  4, 1894,  requested,  in  writing, 
appellee  to  deliver  to  Pank  the  receipt  in  question  "  for 
delivery  on  sale  to"  appellant,  and  stated  in  the  writing 
that  he  would  hold  himself  responsible  to  appellee  for  the 
amount  due  it.  This  request  was  made  at  the  suggestion 
of  Lowenthal,  assistant  cashier  of  appellee,  and  was  deliv- 
ered by  Pank  to  appellee  at  the  time  he  received  the  ware- 
house receipt. 

Pank  <fe  Co.  had  also  borrowed  money  of  the  Union 
National  Bank,  and  were  also  indebted  to  the  Fort  Dear- 
born National  Bank,  to  secure  which  indebtedness  they  had 
pledged  other  like  warehouse  receipts  of  the  National 
Storage  Company  to  them  of  certain  malt,  which  receipts 
showed  that  the  malt  therein  mentioned  was  stored  in  other 
bins  in  the  warehouse  of  the  storage  company. 

Pank  sold  the  malt  here  in  question  to  appellant  on  April 
26,  1894,  and  also  some  19,000  bushels  more  which  was 
mentioned  in  the  warehouse  receipts  held  by  the  Fort  Dear- 
born and  the  Union  National  Banks.  There  is  some  con- 
flict in  the  evidence  as  to  whether  appellant  knew  at  the 
time  that  the  malt  was  received  by  it,  as  to  whether  the 
malt  here  in  question  belonged  to  appellee  or  to  the  Fort 
Dearborn  Bank;  but  the  evidence  is  clear  that  appellant 
knew,  before  it  claimed  to  have  paid  to  the  Fort  Dearborn 
Bank  for  the  malt  in  question,  that  appellee  claimed  to  be 
the  owner  of  it  and  entitled  to  receive  the  proceeds  thereof. 

Appellant  contends,  and  there  is  evidence  to  support  the 
contention,  though  there  is  evidence  to  the  contrary,  that  it 
purchased  the  malt  here  in  question  from  Pank  upon  the 
understanding  on  its  part  that  the  purchase  price  thereof 
was  to  be  paid  to  the  Fort  Dearborn  Bank. 

It  is  also  claimed  by  appellant  that  appellee,  by  the 
delivery  of  the  warehouse  receipt  in  question,  lost  its  lien 
on,  or  property  in  the  malt;  and  in  that  connection  it  is 
further  claimed  that  the  National  Storage  Company  did 
not  in  fact  at  the  time  in  question  have  possession  of  the 
malt,  but  that  the  storage  company  permitted  such  posses- 
sion to  be  in  Pank  &  Co.  and  their  employes.    This  latter 
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contention  is  not  sustained  by  the  evidence,  which  shows 
clearly  that  up  to  the  very  time  the  malt  was  taken  to  be 
delivered  to  appellant  it  was  in  the  exclusive  possession  of 
the  storage  company. 

Appellee  was,  over  the  objection  of  appellant,  allowed  to 
show  the  agency  of  Pank  for  appellee  to  sell  the  malt,  by 
oral  evidence  of  the  witness  Lowenthal,  assistant  cashier 
of  appellee,  as  to  instructions  given  by  him  to  Pank  at  the 
time  the  receipt  was  delivered  to  the  latter. 

On  cross-examination  of  the  same  witness  it  appeared 
that  appellee  had  received  other  warehouse  receipts  as  col- 
lateral to  its  claim  than  the  one  here  in  question,  and  was 
asked  what  had  become  of  them,  to  which  objection  that  it 
was  not  cross-examination  was  interposed,  and  the  court  * 
sustained  the  objection.  The  witness  was,  however,  recalled 
before  the  close  of  plaintiffs  case  and  was  fully  crdss-exam- 
ined  as  to  the  amount  due  appellee. 

Numerous  objections  are  made  as  to  the  instructions 
given  for  appellee,  those  on  behalf  of  appellant  refused,  and 
also  as  to  the  modification  of  certain  instructions  asked  by 
appellant,  which  will  be  referred  to  hereafter. 

We  are  of  opinion  that  the  evidence  as  to  the  agency  of 
Pank  was  entirely  proper.  Indeed,  we  can  not  well  see 
how  it  could  have  been  established  in  any  other  way.  The 
fact  that  no  one  representing  appellant  was  present  at  the 
time  Pank  received  his  instructions  as  to  the  sale  of  the 
malt,  can  make  no  difference  as  to  the  competency  of  the 
evidence.  Mechem  on  Agency,  Sees.  81, 100,  106;  Barker 
V.  Garvey,  83  111.  184;  K.  R.  Co.  v.  Willard,  68  IlL  App. 
315. 

Any  error  of  the  court,  if  it  was  error,  in  refusing  to 
allow  the  witness  Lowenthal  to  state  what  had  become  of 
the  other  warehouse  receipts  besides  the  one  here  in  ques- 
tion, was  cured  by  the  subsequent  cross-examination  of 
the  same  witness.  The  only  possible  materiality  of  the 
evidence  would  have  been  to  show  that  appellee  had  real- 
ized uiK>n  such  collateral  sufficient  to  pay  appellee's  claim. 
This  was  fully  covered  by  the  further  cross-examination  of 
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the  witness,  in  which  he  stated  that  there  was  something 
due  upon  the  note.  This  was  sufficient  to  allow  a  recovery 
for  appellee.  It  was  immaterial  to  appellant  how  much 
was  due.    Tooke  v.  Newman,  75  111.  215. 

Certain  instructions  were  given  for  appellee  to  the  effect, 
in  substance,  that  if  the  evidence  showed  that  the  bank 
sold  the  malt  through  its  agent,  Pank,  to  appellee,  and  that 
the  malt  belonged  to  appellee,  of  which  appellant  was  noti- 
fied before  it  paid  the  Fort  Dearborn  Bank,  and  that  appel- 
lant had  not  paid  appellee  therefor,  then  the  verdict  should 
be  for  appellee.  Especial  complaint  is  made  of  the  sixth 
instruction  given  for  appellee,  which  is  in  substance  as 
above  stated,  except  that  the  time  of  notice  to  appellant  is 
not  fixed.  This,  it  is  argued,  tells  the  jury  that  the  appel- 
lant is  liable  without  any  reference  to  when  it  received 
notice  that  appellee  claimed  to  own  the  malt  in  question, 
and  would  justify  the  jury  in  finding  there  was  liability  to 
appellee,  even  though  the  appellant  was  first  notified  of 
appellee's  claim  to  the  malt  after  it  had  paid  the  Fort 
Dearborn  Bank  for  it.  Appellant  also  contends  that  the 
instruction  is  in  direct  confiict  with  instructions  5b  and  7, 
given  on  behalf  of  appellant,  as  modified  by  the  court,  the 
former  of  which  tells  the  jury,  in  substance,  that  if  they 
believe,  from  the  evidence,  that  appellee  held  the  warehouse 
receipt  in  question  on  May  4,  1894,  and  on  that  day  sur- 
rendered it  to  Pank,  and  in  consideration  thereof  received 
the  written  request  of  Moeller,  assignee,  of  that  date,  then 
that  appellee  lost  all  lien  it  had  by  virtue  of  the  receipt 
upon  the  malt  as  against  appellant;  and  further,  if  the  jury 
should  believe,  from  the  evidence,  that  said  malt  was  sold 
and  delivered  by  Pank  to  appellant  without  any  agreement 
on  its  part  to  pay  appellee  therefor,  and  without  any 
knowledge  on  the  part  of  appellant  of  any  claim  by  appel- 
lee to  the  malt,  at  the  time  appellant  received  or  paid  for 
the  same,  then  the  jury  should  find  for  the  appellant;  and 
the  latter  of  which  said  instructions  is  in  substance  to  the 
effect  that  if  appellant  bought  the  malt  in  question  from 
Pank  &  Go.  and  agreed  to  pay  for  the  same  to  the  Fort 
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Dearborn  Bank,  that  the  malt  was  delivered  to  appel- 
lant by  Pank  &  Co.  or  J.  H.  Pank  pursuant  only  to 
such  agreement,  then  the  jury  should  find  for  appellant, 
provided  they  also  believed  that  appellee  surrendered  its 
warehouse  receipt  to  Pank  or  Pank  &  Co.  prior  to  the 
delivery  of  the  malt  to  appellant,  and  provided  further, 
that  appellant  did  not  know  or  was  not  notified  of  appel- 
lee's claim  to  the  malt.  Instruction  6  for  appellee  is  certainly 
in  conflict  with  the  two  instructions  for  appellant  above 
referred  to  as  to  the  matter  of  the  time  when  appellant 
received  notice  of  appellee's  claim  to  the  malt,  and  would 
be  cause  for  reversal  but  for  the  fact  that  the  instructions 
on  behalf  of  the  appellant  are  as  favorable  to  it  in  that 
respect  as  could  be  asked  under  the  law,  and  for  the  further 
fact  that  there  is  no  conflict  in  the  evidence,  but  that  appel- 
lant knew  of  appellee's  claim  to  the  malt  in  question  before 
it  claimed  to  have  paid  for  the  same  to  the  Fort  Dearborn 
Bank.  In  fact,  appellant  concedes  that  it  knew  of  appel- 
lee's claim  before  such  alleged  payment. 

We  are  of  the  opinion  that  there  can  be  no  question  that 
the  law  is,  the  case  of  Boston  Ice  Co.  v.  Potter,  123  Mass. 
28,  to  the  contrary  notwithstanding,  that  where  a  person 
deals  with  an  agent  who  is  clothed  with  the  possession  of 
property,  and  before  payment  for  such  property  is  made  by 
the  person  purchasing  the  same,  the  purchaser  is  notified 
that  the  person  with  whom  he  dealt  was  only  an  agent,  the 
purchaser  will  be  liable  to  the  principal,  whoever  he  may 
be.  Kelley  v.  Munson,  7  Mass.  319;  Traub  v.  Milliken,  2 
Am.  Rep.  U  (57  Me.  63);  Mudge  v.  Oliver,  1  Allen,  74. 

It  is  immaterial  to  a  purchaser  of  goods  from  an  agent 
to  whom  he  makes  payment,  and  he  can  not  be  said  to  be 
prejudiced  when  he  has  not  contracted  with  reference  to  a 
claim  he  has  against  the  agent,  and  pays  to  one  not  the 
real  owner,  after  he  has  been  notified  that  the  real  owner 
makes  a  claim  to  the  purchase  price  agreed  to  be  paid  by 
such  purchaser.  In  the  case  at  bar  appellant  had  no 
equities  as  against  Pank  or  Pank  &  Co.  According  to  its 
claim  it  merely  desired  that  the  Fort  Dearborn  Bank  should 
collect  its  debt. 
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None  of  the  special  interrogatories  answered  by  the  jury 
relate  to  ultimate  facts  in  the  case  inconsistent  with  the 
general  verdict,  and  no  question  is  raised  by  appellant  as  to 
the  interrogatories  which  the  jury  failed  to  answer. 

It  is  claimed  that  the  court  erred  in  refusing  to  give,  as 
asked,  appellant's  instructions  5b  and  7,  and  in  modifying 
them  and  giving  them  as  modified.  We  have  above  stated 
the  substance  of  these  instructions  as  modified  and  given 
by  the  court.  Instruction  5b,  as  asked,  was  clearly  erro- 
neous, in  that  it  told  the  jury,  in  substance,  that  the  appellant 
was  not  liable  for  the  malt  if  it  did  not  know  of  appellee's 
claim  thereto  at  the  time  it  was  received  by  appellant.  The 
7th  instruction,  as  asked,  was  clearly  erroneous,  in  that  it 
told  the  jury,  in  substance,  that  the  appellant  was  not  liable 
for  the  malt,  although  it  knew,  prior  to  its  delivery  to  appel- 
lant, of  appellee's  claim  thereto. 

The  further  claim  is  made  that  the  court  erred  in  refus- 
ing to  give  appellant's  3d,  4th,  6th  and  12th  instructions. 
They  need  not  be  set  out.  It  seems  sufficient  to  say  that 
the  3d  instruction  substantially  tells  the  jury  what  weight 
it  should  give  to  certain  evidence  bearing  on  a  question  of 
fact  in  issue.  The  4th  instruction  simply  states  an  abstract 
proposition  of  law  without  making  any  application  of  it  to 
the  case  at  bar.  The  6th  instruction  for  appellant  omits  the 
matter  of  Pank's  agency  for  appellee  and  all  question  of 
notice  to  appellant  of  appellee's  claim  to  the  malt  before 
payment  therefor  to  the  Fort  Dearborn  Bank.  The  12th 
instruction  is  subject  to  the  same  faults  as  the  6th. 

Appellant  also  makes  claim  that  the  warehouse  receipt 
in  question  was  void  and  did  not  constitute  indicia  of  owner- 
ship, and  refer  to  the  case  of  Union  Trust  Co.  v.  Trumbull, 
146  111.  73.  An  examination  of  this  case  shows  that  it  is 
not  applicable  to  the  case  at  bar.  Moreover,  even  if  it  be 
admitted  that  the  warehouse  receipt  was  invalid,  appellee 
obtained  possession  of  the  malt  covered  by  the  receipt,  and 
there  is  no  question  in  this  case  as  to  the  rights  of  creditors 
or  innocent  purchasers.  See  also  as  to  the  validity  of  the 
receipt  in  question  and  its  effect  as  a  muniment  of  title 
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Northrup  v.  First  Nat.  Bank,  27  111.  App.  627,  and  cases 
there  cited;  M.  &  C.  E.  E.  Co.  v.  Phillips,  60  111.  198;  and 
Montgomery  Ward  &  Co.  v.  Am.  T.  &  S.  Bk.,  71  IlL  App. 
20,  29,  and  cases  cited. 

Other  contentions  are  made  by  appellant's  counsel,  which 
we  deem  it  unnecessary  to  refer  to  specifically;  suflRce  it  to 
say  they  have  all  been  considered,  and  in  our  opinion  are 
not  tenable. 

The  judgment  of  the  Superior  Court  is  affirmed. 


80    144| 
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William  J.  Boss  and  John  Boss  t.  Francis  Shanley. 


1.  Master  and  Servant— Jtfcwfer  Must  Provide  a  Reasonably  Safe 
Place  for  the  Servant, — It  is  the  duty  of  the  roaster,  or  the  foreman  who 
represents  him,  to  see  that  the  place  where  he  orders  the  servant  to 
work  is  reasonably  safe. 

2.  Same— Smjani  Has  a  Right  to  Rely  upon  the  Performance  of 
tlie  Master's  Duty,— A  servant  has  the  right  to  rely  upon  the  perform- 
ance of  the  duty  of  the  master  to  provide  a  reasonably  safe  place  for 
his  work,  and  is  not  required  to  make  a  critical  and  careful  examina- 
tion of  his  surroundings. 

3.  Ordinary  Care— ^  Question  for  the  Jury.— It  is  a  question  for 
the  jury  to  determine  whether  a  master^s  foreman  has  exercised  reason- 
able and  ordinary  care  to  see  that  the  place  where  he  orders  the  servant 
to  work  is  reasonably  safe  before  he  sends  him  there  to  work,  and  also 
whether  the  servant  knows  or  should  know  the  danger  to  which  he  is 
exposed. 

4.  Practice— Fartancc  Between  the  Declaration  and  Proof — Where 
a  plaintiff  amends  his  declaration  he  avoids  all  question  of  variance  if 
the  defendant's  evidence  supports  the  amended  declaration. 

5.  Tort  Feasors— Jbtnt  Feasors  Severally  Liable,— In  an  action  for 
a  tort  the  plaintiff  may  sue  any  one  or  more  of  the  joint  tort  feasors 
and  may  have  a  judgment  against  any  one  or  any  number  of  the  per- 
sons so  sued,  who  are  shown  to  be  guilty  of  the  tort  alleged. 

Action  in  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Qeoroe  W.  Brown,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1899.  Aflirmed.  Opinion  filed 
November  27,  1899.    Rehearing  denied. 

Statement  by  the  Court,— Appellee,  a  brick-layer  and 
experienced  tunnel-worker,  while  in  the  employ  of  appel- 
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lants,  who  are  copartners  in  business  as  Boss  &  Eoss,  was 
injured  in  bis  back  and  had  one  Jeg  broken  at  the  ankle,  a 
compound  fracture,  while  working  in  a  tunnel  being  con- 
structed by  appellants  for  the  city  of  Chicago,  on  the  10th 
day  of  April,  1896,  He  brought  suit  against  the  city  of 
Chicago,  and  also  against  John  McBae  and  appellants  as 
partners  under  the  name  of  Boss,  McBae  &  Boss.  At  the 
close  of  all  the  evidence  the  suit  was  dismissed  as  to  the 
city,  and  during  the  argument  to  the  jury  there  was  also  a 
dismissal  as  to  McBae  and  an  amended  declaration  filed  at 
that  time.  There  was  a  judgment  for  $2,000  in  appellee's 
favor  against  appellants,  from  which  this  appeal  is  taken. 

The  original  declaration,  in  its  first  count  charges  the 
defendants  with  negligence  in  failing  to  furnish  to  plaint- 
iff a  safe  place  in  which  to  work;  that  they  carelessly  and 
negligently  set  plaintiff  to  work  in  a  place  in  the  tunnel 
where  the  clay  composing  the  ceiling  thereof  was  not  prop- 
erly propped  up,  and  where  no  other  careful  or  prudent 
method  was  adopted  by  defendants  to  prevent  the  ceiling 
of  the  tunnel  from  falling  down  on  plaintiff  while  engaged 
at  work;  that  said  place  was  dangerous  and  unsafe  for 
plaintiff  to  work  in  and  around,  which  facts  were  well 
known  to  defendants  and  each  of  them,  and  unknown  to 
plaintiff,  and  that  he  could  not,  in  the  exercise  of  ordinary 
care  on  his  part,  have  ascertained  said  facts. 

In  the  second  count  the  negligence  charged  is  in  failing  to 
warn  plaintiff  of  the  hidden,  unusual  and  unforeseen  hazards 
and  dangers  in  and  about  said  work,  and  makes  practically 
the  same  allegations  as  in  the  first  count  with  regard  to  the 
condition  of  the  ceiling  of  the  tunnel  and  as  to  the  knowl- 
edge thereof  of  the  defendants  and  plaintiff  respectively. 
To  this  declaration  all  of  the  defendants  pleaded  the  gen- 
eral issue,  and  when  the  amended  declaration  was  filed, 
during  the  argument  and  after  the  dismissal  as  to  the  city 
and  McBae,  the  remaining  defendants,  the  appellants  here, 
pleaded  the  general  issue  and  the  statute  of  limitations  to 
the  amended  declaration.  A  demurrer  to  the  plea  of  the 
statute  of  limitations  was  sustained.    The  amended  decla- 
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ration  is  in  substance  the  same  as  the  original,  except  that 
wherever  the  name  of  McRae  and  the  city  of  Chicago  in 
the  original  declaration  appear,  they  are  omitted  in  the 
amended  declaration.  At  the  close  of  the  plaintifiTs  case, 
and  also  at  the  close  of  all  the  evidence,  the  defendants 
asked  the  court  to  instruct  the  jury  to  find  them  not  guilty, 
which  was  refused. 

When  the  amended  declaration  was  filed,  appellants' 
counsel  also  asked  a  dismissal  of  the  cause  for  the  reason, 
as  he  claimed,  there  was  a  variance  between  the  proof  and 
the  amended  declaration,  the  proof  being  that  Boss,  McRae 
&  Ross  employed  appellee,  whereas  the  declaration  alleged 
that  the  firm  doing  the  work  was  Ross  &  Ross,  whiqh  was 
denied. 

It  appears  from  the  evidence  that  appellee  went  to  work 
in  the  tunnel  in  question  on  Monday  evening,  previous  to 
the  accident,  which  happened  on  Friday  morning  about 
two  o'clock,  and  had  worked  in  the  tunnel  the  interven- 
ing nights  of  Tuesday  and  Wednesday;  that  Drury,  the 
regular  foreman  of  the  brick-layers'  gang  of  which  appellee 
was  a  member,  was  not  present  on  the  first  night,  but  that 
the  foreman  who  took  his  place  ordered  appellee  to  work 
at  the  face  of  the  tunnel;  that  he  did  so,  and  that  on  the 
night  before  the  accident  Drury  told  appellee  to  work  at  the 
face  of  the  tunnel,  stationed  him  there,  and  that  was  his 
place,  and  he  continued  to  work  there  until  the  time  of  his 
injury.  Appellee  testified  that  on  the  night  of  the  injury 
Drury  did  not  say  anything  to  him,  but  other  of  appellee's 
witnesses  said  that  they  heard  Drury  tell  appellee  to  go  to 
work  at  the  face  of  the  tunnel. 

The  evidence  also  shows  that  the  tunnel  was  about  ten 
feet  in  diameter  before  the  brick  was  laid,  and  after  the 
brick  was  laid,  that  it  was  about  seven  feet;  that  three 
gangs  of  men  were  engaged  at  working  on  the  tunnel,  two 
being  miners  and  one  gang  brick-layers,  each  working 
eight  hours;  the  miners  blasted  the  earth  loose,  removed  it 
in  cars,  trimmed  up  the  sides,  and  end  or  face  of  the  tunnel, 
as  it  is  called,  practically  smooth,  and  then  shored  it  up  for 
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the  brick-layers;  that  the  shoring  was  done  by  placing 
crutches  or  heavy  timbers  opposite  each  other,  which  met 
in  the  center  of  the  arch  or  ceiling  of  the  tunnel,  the  ends 
being  stuck  in  the  sides  of  the  tunnel  and  wedged  in;  that 
on  top  of  the  crutches  in  the  center  there  was  placed  a 
plank  about  a  foot  wide,  about  two  inches  thick,  and  from 
twelve  to  fourteen  feet  long,  called  the  crown  plank,  and 
on  either  side  of  the  crown  plank,  another  similar  plank  on 
the  crutches,  and  next  to  the  clay;  that  this  was  the  com- 
mon method  in  use  in  and  about  Chicago;  that  the  miners 
would  remove  about  twenty-seven  to  thirty  feet  of  the 
dirt  in  length  of  the  tunnel,  and  shore  it  up  before  the 
brick-layers  commenced,  this  being  called  a  shift;  that  the 
shoring  commenced  on  each  shift  where  the  previous  shift 
stopped,  and  the  planks  extended  toward  the  face  of  the 
tunnel,  but  as  to  how  near  to  the  face  of  the  tunnel  they 
usually  extended,  there  is  a  conflict;  that  there  were  usually 
two  to  three  sets  of  crutches  to  a  shift;  that  on  the  night  of 
the  injury  the  work  of  the  miners  was  inspected  by  the 
city  mining  inspector,  who  testified  that  its  condition  was 
all  right;  that  Drury,  the  brick-layers'  foreman,  also  looked 
at  the  miners'  work  before  the  brick-layers  went  to  work, 
and  testified  that  it  looked  the  same  as  it  usually  looked, 
and  that  it  was  good  work;  that  he  could  not  see  it  very 
well  because  of  the  imperfect  light,  but  that  the  tunnel  was 
lighted  as  usual;  that  a  quantity  of  clay,  variously  estimated 
by  the  witnesses  at  from  150  to  600  pounds  in  weight,  fell 
upon  appellee  from  the  ceiling  above,  while  he  was  engaged 
at  laying  brick  near  the  face  of  the  tunnel;  that  the  rate  of 
wages  of  brick-layers  on  outside  work  was  at  the  time  of 
the  accident  four  dollars  per  day,  and  that  appellee  received 
for  his  work  on  this  job  six  dollars  per  day  because  of  the 
dangerous  and  hard  work  required;  that  appellee  and  two 
other  brick-layers  were  expected  to  lay  13,000  bricks  in 
about  seven  hours.  Appellee  testified  that  he  worked  ^'as 
hard  and  fast  as  ever  he  could"  while  at  his  work. 

There  is  a  conflict  in  the  evidence  as  to  the  usual  manner 
of  shoring  up  a  tunnel  such  as  the  one  in  question,  some  of 
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the  witnesses  testifying  that  the  usual  way  was  to  shore  it 
up  right  to  the  face,  and  others  that  it  was  usually  shored 
up  to  within  two  to  three  feet  of  the  face,  according  to  the 
character  of  soil. 

Butler,  the  city  mining  inspector,  testified  that  in  the 
character  of  ground  in  this  tunnel  it  was  not  considered 
necessary  to  run  the  planking  to  the  face.  There  was  evi- 
dence that  the  soil  in  this  tunnel  had  some  sand  in  it;  that 
it  was  mixed  clay  and  sand.  There  was  also  evidence  that 
it  was  clay,  and  that  was  the  testimony  of  appellee  himself, 
except  that  he  said  there  was  sand  in  the  scales  in  the  joints 
between  the  flakes  of  clay  that  fell  upon  him;  that  it  was 
"  what  we  call  sand  and  clay  formation." 

There  is  also  a  conflict  in  the  evidence  as  to  how  the 
shoring  was  done  at  the  time  of  the  accident,  some  of  the 
witnesses  saying  that  the  shoring  extended  to  within  about 
two  feet  of  the  face  of  the  tunnel,  and  others  that  it  was 
not  nearer  than  four,  five,  or  even  six  feet  from  the  face. 

There  was  a  further  conflict  as  to  the  usual  method  of  plac- 
ing the  crutches  to  support  the  planks, and  also  as  to  how  they 
were  supported  at  the  time  of  the  accident,  some  of  the  wit- 
nesses saying  that  the  crutch  nearest  the  face  of  the  tunnel 
was  within  six  inches  of  the  end  of  the  planks,  and  others 
that  it  was  from  three  to  five  feet  back  from  the  end  of  the 
planks  and  from  seven  to  nine  feet  from  the  face  of  the  tun- 
nel. Butler,  the  city  inspector,  testified  that  from  the  face 
of  the  tunnel  to  the  east  crutch  (the  one  nearest  the  face) 
was  about  six  feet,  and  that  there  was  nothing  between  it 
and  the  end  of  the  plank,  which  he  said  was  two  feet  from 
the  face  of  the  tunnel,  to  support  the  plank  except  its  stiff- 
ness, and  that  that  was  the  condition  when  appellee  was  hurt. 

The  clay  which  injured  appellee  came  from  a  point  mostly 
between  the  end  of  the  planks  and  the  face  of  the  tunnel, 
but  several  of  the  witnesses  testified  that  some  of  the  dirt 
came  from  above  the  plank,  and  that  the  end  of  the  plank 
was  sprung  down. 

It  also  appears  that  on  the  first  night  that  appellee  went 
to  work,  he  examined  the  shoring  and  saw  that  the  ends  of 
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the  plank  were  then  about  two  feet  from  the  face  of  the 
tunnel;  that  he  did  not  on  the  night  of  the  injury  examine 
the  shoring  critically.  He  testifies,  however,  that  the  ends 
of  the  planks  were  about  four  feet  from  the  face  of  the  tun- 
nel at  the  time  he  was  hurt. 

It  further  appears  from  the  plaintifTs  evidence  that 
appellee  was  employed  by  and  worked  for  the  firm  of  Ross, 
MoRae  &  Boss,  but  the  evidence  on  behalf  of  the  defend- 
ants shows  that  appellee  was  employed  and  paid  by  and 
worked  for  the  firm  of  Ross  &  Ross. 

Wm.  M.  Johnson,  attorney  for  appellants. 

John  F.  Watbrs,  attorney  for  appellee. 

Mb.  Justice  Windes  delivered  the  opinion  of  the  court. 

Appellants'  counsel,  in  his  brief,  makes  twenty-one  dif- 
ferent points  on  account  of  which  he  claims  that  the  judg- 
ment should  be  reversed.  We  think  they  may  be  all  sum- 
marized under  four  diflferent  headino^s,  viz:  First,  that 
the  negligence  charged  was  not  proven;  second,  that  the 
hazard  was  assumed  by  appellee;  third,  that  there  was  a 
variance  between  the  proof  and  the  allegations  of  the 
amended  declaration;  and  fourth,  that  the  court  erred  in 
sustaining  the  demurrer  to  the  plea  of  the  statute  of  lim- 
itations to  the  amended  declaration. 

As  we  have  seen,  there  is  a  conflict  in  the  evidence  as  to 
the  usual  manner  of  shoring  the  tunnel  in  which  appellee 
was  placed  to  work,  in  order  to  make  it  safe,  and  there  was 
also  a  conflict  as  to  the  manner  of  the  shoring,  both  as  to 
the  placing  of  the  crutches  and  the  nearness  to  which  the 
planks  used  in  shoring  came  to  the  face  of  the  tunnel;  and 
we  are  not  prepared  to  hold,  after  a  careful  and  critical 
reading  of  the  evidence,  that  the  jury  were  not  justified  in 
finding  that  the  shoring  did  not  extend  sufficiently  near  to 
the  face  of  the  tunnel,  and  that  the  crutch  nearest  the  face  of 
the  tunnel  was  not  sufficiently  near  to  the  end  of  the  planks 
to  make  a  reasonably  safe  place  in  which  appellee  could 
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do  his  work.  Appellee  was  ordered  by  appellants'  foreman  to 
work  where  he  did  at  the  time  of  the  accident.  Appellants' 
foreman,  in  orderino^  appellee  to  work  where  he  did,  was 
charged  with  the  duty  of  seeing  that  the  place  was  reason- 
ably safe.  He  represented  appellants,  and  for  them  was 
bound  to  take  reasonable  precautions  for  the  safety  of 
appellants'  employes.  111.  Steel  Co.  v.  Schymanowski,  162 
111.  459;  Consolidated  Coal  Co.  v.  Haenni,  146  111.  625;  Hess 
V.  Rosenthal,  160  111.  628;  C.  &  E.  I.  K  R.  Co.  v.  Hines, 
132  111.  169;  Cribben  v.  Callaghan,  166  111.  551;  Hines  L. 
Co.  V.  Ligas,  172  111.  315;  Offutt  v.  World's  Col.  Exp.,  175 
111.  472. 

But  it  is  said  that  appellee  assumed  the  risk  of  any  dan- 
gers of  his  work,  and  being  an  experienced  man  in  tunnel 
work,  was  chargeable  with  knowledge  of  any  defects  in  the 
shoring  which  existed;  that  he  knew,  or  could  have  known 
by  the  exercise  of  ordinary  care  on  his  part,  any  such 
defects  as  well  as  appellants'  foreman.  This  contention  is 
not,  in  our  opinion,  tenable.  Appellants'  foreman  was 
charged  with  a  specific  duty,  to  wit,  that  of  exercising  rea- 
sonable care  to  see  that  the  place  where  he  sent  appellee  to 
work  was  reasonably  safe,  and  appellee  had  a  right  to  rely 
upon  the  performance  of  such  duty  by  appellants'  foreman 
before  he  gave  the  order  for  him  to  work  where  he  did. 
Api)ellee  was  not  required  to  make  a  critical  and  careful 
examination  of  his  surroundings  at  the  place  where  he  was 
sent  to  work  by  the  foreman.  We  think  it  was  properl}' 
left  to  the  jury  to  determine  whether  appellants'  foreman 
exercised  such  reasonable  and  ordinary  care  to  see  that  the 
place  where  he  ordered  appellee  to  work  was  reasonably 
safe  before  he  sent  him  there  to  work,  and  also  whether 
appellee  knew  or  should  have  known  the  danger  to  which 
he  was  exposed.  We  can  not  say  the  verdict  is  manifestly 
against  the  evidence.  Schymanowski  case,  supra;  C.  &  E. 
I.  R.  R.  Co.  V.  Hines,  132  111.  169;  Nat'l  Syrup  Co.  v.  Carl- 
son, 155  111.  215;  DoUemand  v.  Saalfeldt,  175  111.  310;  C.  & 
E.  L  R.  R.  Co.  V.  Knapp,  176  111.  127;  McGregor  v.  Reid, 
178  m.  464. 
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We  think  the  foregoing  considerations  sufficiently  dis- 
pose of  the  first  and  second  points. 

The  third  contention,  that  there  is  a  variance  between  the 
allegations  of  the  amended  declaration  and  the  proof,  is  not 
sustained  by  the  record.  It  is  true  that  the  evidence  on 
behalf  of  appellee  shows  that  he  was  employed,  worked  for, 
and  was  paid  by  the  firm  of  Ross,  McRae  &  Boss,  and  this 
conformed  to  the  allegation  of  the  original  declaration. 
The  evidence  offered  on  behalf  of  the  defendants  showed 
quite  conclusively  that  appellee  was  employed,  paid  by  and 
worked  for  the  appellants,  Ross  &  Ross.  When  this  proof 
was  made,  and  while  the  case  was  being  argued,  appellee 
filed  his  amended  declaration,  the  allegations  of  which  con- 
formed to  the  proof  so  made  by  the  appellants.  By  thus 
amending,  appellee  avoided  all  question  of  variance,  for  the 
reason  that  the  appellants'  evidence  supported  the  amended 
declaration  in  this  regard. 

As  to  the  fourth  contention,  that  there  was  error  in  the 
ruling  of  the  court  in  sustaining  a  demurrer  to  appellants' 
plea  of  the  statute  of  limitations  to  the  amended  declara- 
tion, we  are  of  opinion  it  can  not  be  maintained.  The 
amended  declaration  states  the  same  cause  of  action  as 
the  original  declaration,  in  all  respects.  The  only  diflfer- 
ence  between  the  two  declarations  is  the  omission  of  the 
names  of  the  defendants  McRae  and  the  city  of  Chicago 
from  the  amended  declaration,  which  names  were  included 
in  the  original  declaration  and  are  charged  in  it  as  joint  tort 
feasors  with  the  defendants  Ross  &  Ross.  It  is  elementary 
and  needs  the  citation  of  no  authorities  to  establish  the 
proposition  that  in  an  action  for  a  tort  the  plaintiff  may 
sue  any  one  or  more  of  the  joint  tort  feasors,  and  may  have 
a  judgment  against  any  one  or  any  number  of  the  persons 
so  sued,  who  are  shown  to  be  guilty  of  the  tort  alleged. 
It  seems  clear,  therefore,  and  beyond  all  controversy,  that 
the  amended  declaration  in  this  case  did  not  state  a  new 
cause  of  action  different  from  the  original,  and  that  the 
ruling  sustaining  the  demurrer  to  the  plea  of  the  statute  of 
limitations  was  correct. 

The  judgment  of  the  Circuit  Court  is  aflBrmed. 
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81858  571       1,     NEGLlOENCE—/7isif/^eiew<Proo/o/.—Evidenc5e  which  fails  to  prove 
"^  what  a  certain  alleged  defect  was,  whether  it  was  patent  or  latent,  or 

whether  by  the  exercise  of  ordinary  care  it  could  have  been  detected  on 
inspection,  is  insufficient  as  proof  of  ne;?ligence. 

2,  Damages —  H'hen  $5,000  is  Not  Excessive,  — Where  the  deceased  left 
8ur%'iving  liim  his  widow  and  four  children,  the  eldest  fourteen  and  the 
youngest  three  years  of  age,  the  evidence  showing  that  while  living  he 
supported  his  family,  ^,000  is  not  excessive. 

Action  In  Case,  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Oeorqe  A.  Trude,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1899.  Affirmed.  Opinion  filed 
November  27,  1899.     Petition  lor  rehearing  denied. 

Americus  B.  Melville  and  F.  J.  Canty,  attorneys  for 

appellant. 

JuDD  &  Hawlkt,  attorneys  for  appellee. 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  for  $5,000  recovered 
by  appellee  in  a  suit  against  appellant  and  the  Merchants' 
Transfer  Company.  The  facts,  in  so  far  as  they  are  necessary 
to  tlie  decision  of  the  appeal,  are  substantially  as  follows : 

The  Chicago  Edison  Company  employed  the  Merchants' 
Transfer  Company  to  take  down  and  remove  from  the  plant 
of  the  former  its  boiler  and  engines.  The  boiler  weighed 
between  26,070  and  28,000  pounds,  was  from  18  to  20  feet 
in  length,  and  rested  on  a  brick  foundation  about  3^  feet 
high.  By  the  terras  of  the  contract  between  the  companies, 
the  ]yierchants'  Transfer  Company  had  the  exclusive  right 
to  determine  the  manner  of  removal  of  the  boiler,  and  the 
machinery  and  appliances  by  which  such  removal  would  be 
effected.  The  work  of  removing  the  brick  foundation,  so 
that  the  boiler  might  be  lowered  onto  skids  preparatory  to 
removal  from  the  building,  was  the  work  of  appellant,  and 
was  exclusively  under  its  control  and  direction.     The  Trans- 
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fer  Company  sent  to  appellant's  building  its  foreman,  John 
Brown,  with  a  gang  of  its  men  and  the  necessary  appliances 
to  hoist  and  remove  the  boiler.  When  Brown  arrived  with 
his  men  at  appellant's  building,  appellant's  foreman,  Patrick 
TuUy,  was  there  with  a  gang  of  appellant's  men,  of  whom 
Thomas  Moren,  appellee's  intestate,  was  one.  At  that  time 
the  brick  had  been  removed  from  beneath  the  north  end  of 
the  boiler  and  that  end  was  temporarily  supported  by  iron 
slabs  or  legs.  The  south  end  rested  in  an  arch  in  the  brick 
foundation.  It  was  hoisted  in  the  usual  way  and  by  means 
of  the  usual  appliances.  John  Brown,  foreman  of  the 
Transfer  Company,  testified : 

"  The  chain  we  used  was  a  three-fourths  inch  chain. 
There  were  two  drums  to  that  boiler.  We  used  two  chains, 
each  three-fourths  inch.  Each  chain  was  wrapped  twice 
round  each  drum.  Overhead  they  were  fastened  by  a 
pulley  and  a  hook — fastened  by  a  pulley.  The  pulley  was 
lastened  by  the  hook.  These  chains  were  around  different 
drums  and  united  up  there  in  the  hook  that  was  fastened  to 
a  beam  above.  It  was  one  chain,  but  three  times  in  the 
hook." 

The  chain  was  not  only  twice  around  each  drum,  but 
came  together  and  hung  double  in  the  hook.  The  chain 
was  iron,  capable,  as  was  estimated,  of  supporting  a  weight 
of  29,000  pounds  used  singly,  and  twice  that  weight  when 
used  as  above  described. 

Van  Court,  the  treasurer  and  cashier  of  the  Merchants' 
Transfer  Company,  and  who  had  general  supervision  of  the 
business  of  that  company,  was  present  when  Brown,  the 
foreman  of  the  company,  was  ready  to  commence  hoisting 
the  boiler  from  the  foundation,  and  seeing  some  of  appel- 
lant's men  working  under  the  boiler,  he  spoke  to  TuUy, 
appellant's  foreman,  telling  him  that  he  had  better  take 
his  men  from  under  the  boiler  until  it  should  be  hoisted  and 
blocked  up.  The  men  then  came  from  under  the  boiler. 
After  so  cautioning  TuUy,  Van  Court  went  to  lunch  and 
did  not  return  till  after  the  accident  hereinafter  mentioned 
occurred.  After  Van  Court  left,  the  boiler  was  hoisted 
about  six  inches  above  the  brick  foundation,  and  about  four 
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feet,  or  a  little  more,  above  the  floor,  no  one  at  that  time 
being  under  it.  When  it  was  so  hoisted,  Brown  and  sev- 
eral of  the  men  under  him  got  on  top  of  it  and  swung, 
surged  and  tested  it,  which,  when  done.  Brown  says  he 
said,  "It  is  all  right,"  and  then  the  men  went  back  under 
the  boiler.  Tully,  appellant's  foreman,  testified  that  Brown 
said,  "  All  right,  go  ahead,"  and  also  testified  that  he, 
Tully,  told  Thomas  Moren  to  go  to  work  under  the  boiler 
after  it  was  hoisted.  In  about  five  or  ten  minutes  after 
Brown  said  it  was  all  right,  the  boiler  fell.  Moren,  at  that 
time,  was  under  the  south  end  of  it,  working  at  the  brick 
foundation,  and  was  crushed  by  the  falling  boiler  and 
killed. 

At  the  close  of  the  plaintitTs  evidence  her  attorney  dis- 
missed the  case  as  to  the  Merchants'  Transfer  Company, 
and  the  appellant,  after  the  overruling  of  certain  motions, 
which  will  be  hereinafter  considered,  introduced  evidence 
on  the  merits,  and  the  case  went  to  the  jury.  The  jury 
found  appellant  guilty  and  assessed  appellee's  damages  at 
the  sum  of  $5,000,  for  which  sum  judgment  was  rendered. 

The  declaration  consists  of  a  number  of  counts,  in  all  of 
which,  except  the  fifth,  the  negligence  relied  on  is  the 
failure  to  furnish  ordinarily  safe  chains  and  appliances  for 
the  work  of  removing  the  boiler.  These  counts  aver  that 
the  removal  was  made  under  the  superintendence  of  the 
foreman  of  the  Merchants'  Transfer  Company,  and  the 
engineer  of  appellant.  The  evidence  is  conclusive  that  only 
the  employes  of  the  Transfer  Company  were  subject  to  the 
direction  or  control  of  that  company,  or  its  foreman;  that 
Tully,  appellant's  foreman,  had  exclusive  control  of  appel- 
lant's men;  that  appellant's  part  of  the  work  was  confined 
exclusively  to  the  removal  of  the  foundation  of  the  boiler, 
and  that  the  Transfer  Company  had  nothing  to  do  with  the 
removal  of  the  foundation,  but  only  with  the  removal  of  the 
boiler  itself.  The  only  evidence  offered  by  appellee  in  sup- 
port of  the  allegation  that  ordinarily  safe  appliances  were 
not  used  for  the  removal  of  the  boiler  was,  that  the  boiler 
fell,  and  that  a  link  of  the  chain  broke  or  parted.     What  the 


\ 


Digitized  by  VjOOQ IC 


First  District — March  Term,  1899.       165 

Chicago  Edison  Co.  v.  Moren. 

defect  was,  whether  it  was  patent  or  latent,  or  whether  by 
the  exercise  of  ordinary  care  it  could  have  been  detected  on 
inspection,  was  not  proved.  This  evidence  was  clearly 
insufficient  as  proof  of  negligence.  Sack  v.  Dolese  et  al., 
137  111.  129;  Colfax  C.  &  M.  Co.  v.  Johnson,  52  111.  App.  383. 

Appellant  introduced  evidence  negativing  negligence  in 
the  matter  of  the  appliances.  Therefore  the  evidence  did 
not  warrant  a  recovery  on  the  counts  mentioned.  The 
fifth  count,  after  alleging  necessary  preliminary  matters, 
avers,  in  substance,  that  after  the  boiler  was  hoisted  above 
the  foundation,  Moren,  appellee's  intestate,  and  his  co- 
laborers,  were  directed  by  Tully,  the  foreman,  to  work 
under  the  boiler,  which  they  did;  that  it  was  well  known 
to  the  appellant  that  to  do  so  was  dangerous,  but  unknown 
to  Moren;  that  appellant,  by  its  foreman,  negligently 
failed  to  prevent  Moren  from  going  under  the  boiler,  etc. 

The  question  is  whether  the  evidence  is  sufficient  to  sup- 
port a  verdict  under  this  count.  We  are  of  opinion  that  it 
is.  Tully,  appellant's  foreman,  was  warned  by  Van  Court 
of  the  danger  of  being  under  the  boiler  while  it  was  being 
hoisted  or  before  it  should  be  supported  by  blocks.  His  tes- 
timony is :  "  As  a  precautionary  measure,  I  spoke  to  the 
foreman  of  the  Chicago  Edison  Company,  Mr.  Tully,  and  told 
him  he  had  better  take  his  men  from  there,  and  keep  them 
out  until  that  boiler  was  hoisted  and  blocked  up."  Van 
Court,  as  heretofore  stated,  was  the  treasurer  of  the  Mer- 
chants' Transfer  Company,  and  had  the  general  supervision 
of  its  business;  he  was  the  superior  of  Brown,  the  foreman 
of  the  company,  and  a  warning  from  him  (acquainted  as  he 
was  with  the  perils  of  the  business)  of  the  danger  of  working 
under  the  boiler  when  hoisted  above  the  foundation,  carried 
with  it  peculiar  force,  and  should  not  have  been  disregarded 
by  Tully.  Van  Court  had  no  authority  over  appellant's 
men,  who  were  working  under  Tully;  therefore  all  he  could 
do  was  to  advise  Tully  to  keep  them  from  beneath  the 
boiler  till  it  should  be  hoisted  and  blocked  up.  Tully  took 
his  men  from  under  the  boiler  when  so  advised,  but  subse- 
quently, while  the  boiler  was  hoisted  and  hanging  by  the 
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chains,  ordered  them  under  it.  It  is  no  excuse  for  this,  if 
Brown  said,  after  testing  the  condition  of  the  boiler  and 
hoisting  appliances  by  swinging  on  the  boiler  when  it  was 
hoisted,  "All  right,  go  ahead."  Brown  had  no  control  over 
Tully  or  over  appellant's  men  working  under  TuUy,  and 
Brown  testified  that  the  only  directions  he  gave  were  to  the 
men  of  the  Transfer  Company,  of  w^hom  he  was  foreman. 
We  think  it  was  a  proper  question  for  the  determination 
of  the  jury,  whether  appellant,  by  its  foreman,  was  guilty 
of  negligence  in  ordering  Moren  to  go  under  the  boiler 
after  it  was  hoisted  and  before  it  was  blocked  up,  the  fore- 
man having  been  warned  of  the  danger  in  so  doing.  It  is 
clear  that  had  Van  Court's  warning  been  heeded,  Moren 
would  not  have  lost  his  life  as  he  did. 

We  think  the  verdict  is  sustained  by  the  evidence,  and 
that  appellant's  motion  to  take  the  case  from  the  jury  was 
properly  overruled,  and  its  instruction  to  that  effect  prop- 
erly refused. 

Appellant,  at  the  close  of  appellee's  evidence  and  also  at 
the  close  of  all  the  evidence,  asked  the  court  to  give  the 
following  instruction  :  "  There  is  no  evidence  tending  to 
support  the  allegation  of  the  first  count  of  the  second 
amended  declaration ;  you  will  therefore  find  the  defend- 
ant, the  Chicago  Edison  Company,  not  guilty."  A  similar 
instruction  w^as  asked  in  respect  to  each  count  of  the  dec- 
laration. By  each  of  the  instructions  the  jury  were  au- 
thorized to  find  the  defendant  not  guilty,  generally,  even 
though  the  evidence  tended  to  support  some  other  count 
than  that  designated  in  the  instruction.  On  the  hypoth- 
esis that  the  evidence  tends  to  support  the  fifth  count, 
which  we  hold  it  does,  the  instructions  were  properly 
refused.  It  is  urged  that  the  verdict  is  excessive.  In  this 
we  can  not  concur.  The  deceased  left  surviving  him,  appel- 
lee, his  widow,  and  four  children,  the  eldest  fourteen  and 
the  youngest  three  years  of  age,  and  the  evidence  is  that 
while  living  he  supported  his  family. 

Other  objections  are  urged  by  appellant's  counsel,  none 
of  which  we  think  tenable. 

The  judgment  will  be  affirmed. 
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Chicago  &  N.  W.  By.  Co.  t.  Emanuel  Friend. 

1.  Expert  Witnesses— iteporis  Prepared  by  Professional  Expert- 
Compensation. — A  physician  can  not  recover  upon  the  basis  of  expert 
professional  services  for  work  which  does  not  involve  such  services.  In 
the  absence  of  an  express  agreement  as  to  compensation,  he  can  only 
recover  the  fair  value  of  the  services  actually  rendered. 

2.  Same — Claims  for  Extra  Compensation. — An  expert  witness  can 
not  rest  a  claim  to  extra  compensation  upon  the  ground  that  his  time 
is  more  valuable  than  the  time  of  ordinary  men. 

8.  Same— Compensation  of  Physicians  and  Lawyers  as. — A  physi- 
cian or  lawyer  can  not  sustain  a  claim  for  larger  compensation  than  an 
ordinary  man  would  be  entitled  to  for  the  same  services,  upon  the 
ground  alone  that  as  an  expert  in  his  profession,  his  time  is  more  val- 
uable than  that  of  ordinary  men.  The  service  voluntarily  rendered  is 
not  to  be  considered  more  valuable  merely  because  of  the  greater  value 
of  the  time  of  him  who  renders  it,  where  no  agreement  is  made  before- 
hand as  to  the  compensation  to  be  paid. 

Assampsit,  for  physician's  services.  Appeal  from  the  County  Court 
of  Cook  County ;  the  Hon.  C.  F.  Wheat,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  October  term,  1898.  Reversed  and 
remanded.    Opinion  filed  December  19,  1899. 

The  appellee,  who  is  a  physician  and  surgeon  in  Chicago, 
sues  to  recover  for  professional  services,  which  he  claims  to 
have  rendered  appellant  under  an  alleged  contract  of  em- 
ployment. His  own  statement  of  the  contract  and  what 
he  did,  is  to  the  effect  that  he  was  called  upon  by  a  repre- 
sentative of  the  appellant,  who  inquired  if  he  remembered 
treating  a  certain  patient  at  the  Central  Free  Dispensary 
of  Rush  Medical  College  two  or  three  years  before.  He 
was  then  asked  if  he  would  *' prepare  a  report"  of  his 
examination  of  said  patient.  Appellee  said  that  to  do  this 
would  necessitate  his  going  to  the  college  and  spendinf^ 
more  or  less  time,  to  which  the  railroad  representative 
replied  that  appellee  would  be  recompensed  for  that. 

It  appears  that  this  report  was  desired  to  be  used  in  the 
trial  of  a  case  then  pending  against  appellant  brought  by 
the  patient  referred  to.  Appellee  was  told  that  such  case 
would  come  up  for  trial  in  a  day  or  two,  and  that  the  report 


Digitized  by  VjOOQ IC 


158  Appellate  Courts  of  Illinois. 

Vol.  86.]  C.  &  N.  W.  Ry.  Co.  v.  Friend. 

was  desired  as  soon  as  possible.  Subsequently,  appellee 
was  again  called  upon  by  the  appellant's  representative, 
who,  after  reading  the  report,  asked  him  whether  he  was 
willing  to  go  on  the  stand  and  testify  according  to  his 
diagnosis,  to  which  appellee  replied  that  he  was.  He  was 
then  asked  what  the  report  was  worth,  and  replied,  one 
hundred  dollars. 

The  testimony  here  is  conflicting,  appellee  stating  that 
appellant's  employe  said  he  had  not  the  money  with  him, 
but  would  send  a  check  for  it;  and  the  railroad  employe 
himself  stating  that  he  told  appellee  he  did  not  know 
whether  the  appellant  would  want  him  to  testify  or  not, 
and  that  he  inquired  what  appellee's  bill  would  be  for  what 
he  had  already  done  in  making  out  the  report,  to  which 
appellee  replied  that  it  would  be  $100.  Appellant's 
employe  then  said,  as  he  testifies,  "  Well,  without  stating 
my  feeling  I  said  to  him,  *  Well,  Doctor,'  and  laughed,  *  that 
is  more  money  than  I  have  got  in  my  pocket; '  and  with 
that  1  walked  out." 

George  F.  Holix)Way,  attorney  for  appellant;  E.  E. 
OsBORN,  of  counsel. 

Fred.  W.  Proudfoot,  attorney  for  appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

The  report  prepared  by  appellee,  and  for  which  he  seeks 
to  recover,  is  given  in  full  in  the  abstract,  where  it  occu- 
pies a  little  over  a  page.  It  is  a  statement  of  his  examina- 
tion of  the  patient,  what  the  examination  disclosed  as  to 
physical  condition,  and  the  medicine  prescribed.  Appellee 
states  that  he  consulted  certain  medical  works  before  making 
the  report,  and  spent  from  nine  to  ten  hours  in  its  prepara- 
tion, which  included  going  to  the  college  and  returning  to 
his  office  or  house.  It  is  with  difficulty  conceivable  that  the 
preparation  of  such  a  mere  statement  of  the  case  could  nec- 
essarily require  an  examination  of  medical  authorities,  or 
consume  so  much  of  time.  But,  however  that  may  be,  the 
question  before  us  is  as  to  the  value  of  the  services  ren- 
^^red;  this  appellee  is  undoubtedly  entitled  to  recover. 
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There  is  no  question  as  to  the  employment,  nor  that  the 
service  was  rendered.  But  it  is  sought  to  recover  for  it  as 
professional  service  upon  the  same  basis  as  for  medical  or 
surgical  work.  Appellee  himself  says  that  a  fair  and  rea- 
sonable fee  would  be,  in  his  opinion,  from  one  hundred  to 
one  hundred  fifty  dollars.  This  is,  according  to  his  testi- 
mony, upon  the  basis  of  expert  professional  services.  And 
another  physician  called  as  a  witness  in  behalf  of  appellee, 
testified  evidently  upon  the  same  basis  of  value. 

It  is  apparent,  however,  from  an  examination  of  the 
report,  that  its  preparation  did  not  involve  expert  profes- 
sional service.  The  professional  service  had  been  rendered 
two  or  three  years  before,  when  the  patient  was  first  received. 
The  preparation  of  the  report,  while  it  contained  the 
results  of  such  professional  services,  was  not,  in  itself,  expert 
professional  labor,  calling  for  expert  knowledge  or  medical 
or  surgical  skill. 

It  is  stated  by  appellee's  counsel  that  he  does  not  rest  his 
cause  upon  any  claim  of  account  stated.  Appellee  might, 
of  course,  have  made  an  agreement  before  he  prepared  or 
showed  his  report  as  to  what  his  compensation  should  be. 
This  was  not  done,  and  he  can  only  recover  now  the  fair 
value  of  the"  service  actually  rendered.  In  Dixon  v.  The 
People,  168  111.  179,  on  page  189,  it  is  said  that  expert  wit- 
nesses can  not  rest  a  claim  to  extra  compensation  upon  the 
ground  that  their  time  is  more  valuable  than  the  time  of 
ordinary  men. 

It  would  seem  to  follow  that  a  physician  or  surgeon  or 
lawyer  can  not  sustain  a  claim  for  larger  compensation  than 
an  ordinary  man  would  be  entitled  to  for  the  same  service, 
upon  the  ground  alone,  that  as  an  expert  in  his  profession 
his  time  is  more  valuable  than  that  of  such  ordinary  man. 
The  service  voluntarily  rendered  is  not,  in  other  words,  to 
be  considered  more  valuable  merely  because  of  the  greater 
value  of  the  time  of  him  who  renders  it,  where  no  agree- 
ment is  made  beforehand  as  to  the  compensation  to  be  paid. 

There  is  not  sufficient  evidence  to  enable  us  to  act  upon 
the  suggestion  of  appellant's  counsel  and  enter  judgment 
here,  for  such  amount  as  appellee  is  entitled  to  recover. 
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For  the  reasons  indicated  we  are  of  opinion  that  testi- 
mony as  to  the  value  of  apj^ellee's  time  as  an  expert  pro- 
fessional man  was  improperly  admitted.  In  view  of  this 
conclusion  it  is  not  necessary  to  consider  other  questions 
presented.  ^ 

The  judgment  of  the  County  Court  must  be  reversed  and 
the  cause  remanded. 


Mathilda  Schneider  v.  John  A.  Burke  and  William  S. 

Agar. 

1.  Replevin— WTien  it  Lies. — Replevin  can  be  maintained  to  recover 
property,  taken  under  execution,  where  said  property  is  not  in  the  pos- 
session of  and  does  not  belong  to  the  execution  debtor. 

2.  Execution— W^Zien  Issued  Within  Tioenty  Days  After  Entering 
Judgment— The  statute  forbids  the  issue  of  execution  by  a  justice  of 
the  peace  in  a  civil  case  until  after  the  expiration  of  twenty  days, 
unless  the  party  applying  for  the  same  makes  oath  that  he  believes  the 
debt  will  be  lost  unless  execution  is  issued  forthwith. 

3.  Prescmitions— -A«  to  Justices  Requiring  Oath  Before  Issuing 
Execution.— There  are  no  presumptions  in  favor  of  a  justice  having 
required  the  oath  as  required  by  statute  when  issuing  execution  prema- 
turely. 

Replevin,— Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
John  C.  Garver,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  OctobtT  term,  1898.     Reversed  and  remanded.     Opinion  filed 

December  19,  1899. 

This  is  an  action  in  replevin.  The  facts  in  the  case  are 
substantially  as  follows:  One  George  Diehl  and  Marie 
Diehl,  his  wife,  being  apparently  indebted  to  one  Berger 
for  $1,000,  made  their  judgment  note,  dated  October  27, 
1896,  for  that  amount,  and  to  secure  said  note  executed  a 
chattel  mortgage  upon  their  household  goods,  which  was 
duly  acknowledged  and  recorded  in  accordance  with  the 
statute.  In  J^ovember  following,  said  note  and  chattel 
mortgat^e  were  assigned  by  the  holder  to  one  George 
Schneider.  April  2Gth,  following,  appellee  Agar  recovered 
a  judgment  against  George  Diehl  for  $200  before  a  justice 
of  the  peace,  and  execution   was  the   same  day   issued 
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thereon.  Nine  days  thereafter  the  attorney  of  appellee 
Agar  addressed  a  letter  to  Mrs.  Diehl,  stating  that  he  had 
procured  this  judgment  against  her  husband,  that  the  latter 
had  filed  a  schedule  stating  that  said  household  goods 
were  subject  to  the  mortgage,  but  that  he,  said  attorney, 
did  not  care  anything  for  the  mortgage,  and  should  pro- 
ceed immediately  to  levy  if  the  judgment  was  not  paid. 
This  letter  was  brought  to  the  knowledge  of  Schneider, 
the  holder  of  the  mortgage,  about  May  5th,  and  he  then 
decided  to  foreclose.  This  was  done,  and  the  property  sold 
May  15th  to  appellant.  After  the  sale  the  property  was 
all  removed  by  appellant,  the  purchaser,  to  a  house  of  her 
own  which  was  then  vacant,  and  Mrs.  Diehl,  who  is  the 
daughter  of  appellant,  was  allowed  to  move  into  the  same 
house.  May  22d  thereafter  appellee  Burke,  who  is  a  con- 
stable, accompanied  by  appellees'  attorney,  proceeded  to 
this  house  belonging  to  appellant,  where  the  goods  in  ques- 
tion were,  and  where  Mrs.  Diehl  and  her  daughter  were 
then  living,  and  levied  upon  the  property  which  this  suit 
was  brought  to  recover. 

The  case  was  submitted  to  the  court,  a  jury  having  been 
waived;  the  issues  were  found  in  favor  of  appellees  and 
judgment  rendered  accordingly.  From  that  judgment  this 
appeal  is  prosecuted. 

Lackneb,  BtJTZ  &  Miller,  attorneys  for  appellant. 

Otho  D.  Swbaringen,  attorney  for  appellees. 

Mb.  Justice  Freeman  delivered  the  opinion  of  the  court. 

According  to  the  statement  of  appellees'  counsel  in  his 
brief,  the  only  question  in  dispute  was  the  issue  raised  by 
the  pleas  alleging  that  the  property  in  question  was  the 
property  of  George  Diehl,  against  whom  the  execution  ran^ 
under  which  the  levy  was  made. 

Appellant  introduced  in  evidence  a  note  for  $1,000,  made 
by  George  and*Marie  Diehl,  payable  to  one  Robert  Berger, 
the  chattel  mortgage  securing  the  same  upon  the  property 
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in  controversy,  and  the  bill  of  sale  conveying  the  property 
to  appellant,  as  the  highest  bidder  therefor  at  public  auc- 
tion, under  the  chattel  mortgage  sale.  Evidence  was  then 
introduced  tending  to  show  that  appellant  i^nmediately 
took  possession  of  the  property  so  purchased  by  her,  and 
moved  it  into  a  house  of  her  own';  that  Mrs.  Diehl  and  her 
daughters,  their  home  being  thus  broken  up,  were  per- 
mitted to  go  there,  and  that  George  Diehl  and  his  son  were 
living  elsewhere  at  the  time.  This  certainly  made  out  a 
prima  facie  case  in  favor  of  appellant's  right  to  the  posses- 
sion of  the  property.  This  evidence  was  not  rebutted  nor 
in  any  way  denied.  Appellee  Burke  testified  that  when  he 
made  the  levy  Mrs.  Diehl  said  she  was  the  owner  of  the 
property,  and  one  of  his  appraisers  who  was  with  him  cor- 
roborates him  in  this.  They  are  contradicted  in  this 
respect  by  Mrs.  DiehPs  daughter.  But  assuming  that  Mrs. 
Diehl  did  make  such  statement,  it  is  dilBcuIt  to  see  how  it 
tended  to  prove  title  in  George  Diehl,  the  husband,  against 
whom  alone  the  execution  ran.  That  there  was  an  actual 
change  of  possession  and  an  open  transfer  of  the  property 
to  appellant's  possession  is  manifest  from  the  uncontra- 
dicted evidence,  and  there  is  no  evidence  whatever  in  the 
record  tending  to  show  that  it  belonged  to  or  was  in  the 
possession  of  the  execution  debtor,  George  Diehl. 

The  point  is  made  by  appellant  that  the  execution  under 
which  the  levy  was  made  was  issued  by  the  justice  of  the 
peace  the  same  day  upon  which  he  entered  judgment,  and 
there  is  no  evidence  that  the  party  applying  for  the  same 
made  oath,  as  required  by  statute,  that  he  believed  the 
debt  would  be  lost  unless  execution  issued  forthwith. 
Without  such  oath,  the  statute  forbids  the  issue  of  execu- 
tion by  a  justice  of  the  peace  in  a  civil  case  until  after  the 
expiration  of  twenty  days.  There  are  no  presumptions  in 
favor  of  such  an  act  of  a  justice  of  the  peace,  whose  juris- 
diction is  inferior  and  limited.  But  it  is  not  now  neces- 
sary to  consider  in  this  case  the  effect  of  an  execution  so 
prematurely  issued. 

The  judgment  of  the  Circuit  Court  must  be  reversed  and 
the  cause  remanded. 


Digitized  by  VjOOQ IC 


First  District — ^March  Term,  1899.       163 

Doyle  V.  HalL 


H.  H.  Doyle  t.  Simeon  F.  Hall  and  Mary  E.  Hall. 

1.  Bankruptcy— Fe«/«f  Rights  of  Parties  Not  Extinguished  by 
Proceedmgs  in, — A  pre-existing  execution  lien  will  not  be  divested  upon 
the  commencement  of  voluntary  bankruptcy  proceedings.  The  lien  of 
an  execution  is  just  as  valid  as  the  lien  of  a  mortgage;  neither  the 
property  nor  the  lien  is  by  such  proceedings  destroyed. 

2.  Same — Filing  a  Petition  of.  Not  a  Compliance  with  the  Provisions 
of  the  Statute  Concerning  Executions,-rThe  filing  of  the  petition  in 
bankruptcy  in  the  United  States  District  Court  can  not  be  considered  as 
a  compliance  with  the  positive  provision  of  the  statute  that  a  schedule 
by  the  defendant  in  the  execution  must  be  delivered  to  the  officer  hav- 
ing the  ejcecution,  or  filed  in  the  court  where  the  writ  is  issued. 

Appeal  from  an  order  of  the  Circuit  Court  of  Cook  County,  vacating 
a  levy  of  execution;  the  Hon.  Edward  F.  Dunne,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1899. 
Reversed  and  remanded.    Opinion  filed  December  19,  1899. 

Statement. — October  1,  1898,  a  judgment  in  favor  of 
appellant  and  against  appellees  was  entered  in  the  Circuit 
Court  of  Cook  County.  The  same  day  an  execution  based 
upon  said  judgment  was  issued  and  placed  in  the  hands 
of  the  sheriff  of  said  county.  October  6,  1898,  said 
sheriif  made  a  demand  upon  said  appellee  Mary  E.  Hall, 
and  October  7th,  upon  said  appellee  Simeon  F.  Hall,  for 
money  or  property  to  satisfy  said  writ,  and  at  the  time  of 
making  such  demand  served  upon  each  of  the  appellees  a 
copy  of  said  execution  with  notice  indorsed  thereon,  signed 
by  said  sherifiF,  notifying  each  one  of  said  appellees  that 
they  must  respectively  file  a  schedule  of  property  within 
ten  days  in  order  to  claim  any  exemption,  all  as  provided 
by  Sec.  14,  Ch.  52,  Rev.  Stat.  Afterward  said  execution 
was  returned  unsatisfied  as  to  appellee  Mary  E.  Hall. 

October  17,  1898,  Simeon  F.  Hall  filed  in  the  District 
Court  of  the  United  States  for  the  Northern  District  of 
Illinois,  the  petition  in  bankruptcy  of  S.  F.  Hall  &  Co.,  the 
members  of  said  firm  being  said  appellees.  The  schedule 
accompanying  said  petition  included  the  personal  property 
upon  which  said  execution  was  afterward  levied. 
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November  1,  1898,  said  sheriff  levied  said  execution  upon 
the  interest  of  appellees  in  certain  personal  property. 
November  3d,  said  bankruptcy  proceeding  came  on  to  be 
heard  in  said  United  States  Court,  upon  a  motion  for  a  rule 
upon  said  sheriff  and  the  attorneys  of  said  appellant  to 
show  cause  why  they  should  not  be  attached  for  contempt 
in  making  said  levy.  The  same  day  it  was  by  that  court 
"ordered,  adjudged  and  decreed  that,  said  goods  being 
exempt  under  the  laws  of  the  State  of  Illinois  from  levj', 
execution  or  attachment,  are,  therefore,  exempt  from  admin- 
istration under  the  bankruptcy  law." 

November  4thj  upon  the  motion  of  appellees  it  was  ordered 
by  said  Circuit  Court  that  said  levy  of  said  execution  be 
quashed,  and  that  said  sheriff  turn  over  to  appellees  all  the 
property  upon  which  said  execution  had  been  levied,  upon 
condition  that  appellees  give  a  bond,  as  provided  by  said 
order.  This  appeal  is  prosecuted  to  reverse  said  order  of 
said  Circuit  Court. 

Guilds  &  Hudson,  attorneys  for  appellant. 

Johnson  &  MoDannold,  attorneys  for  appellees. 

Mr.  Presiding  Justice  Horton  delivered  the  opinion  of 
the  court. 

It  is  provided  in  Sec.  14,  Ch.  52,  Eev.  Stat,  of  HI.,  referred 
to  in  the  preceding  statement,  that  when  copy  of  exe- 
cution and  notice  are  served  upon  an  execution  debtor,  he 
shall,  within  ten  days  after  such  service,  make  a  complete 
schedule  of  all  his  property,  and  file  the  same,  duly  verified, 
with  the  sheriff,  or  in  the  court  where  the  execution  issued. 

The  opening  sentence  of  the  printed  argument  of  counsel 
for  appellees,  filed  in  this  cause,  is  as  follows: 

"  The  only  question  presented  to  this  court  for  adjudica- 
tion under  the  issues  in  this  cause  is:  Was  the  filing  of  the 
petition  in  bankruptcy  a  sufficient  schedule,  within  the 
meaning  and  contemplation  of  the  laws  of  the  State  of  Illi- 
nois, req^uiring  the  filing  of  a  schedule  within  ten  days  after 
the  service  of  the  execution?" 
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When  said  execution  was  placed  in  the  hands  of  the 
sheriff,  October  1,  1898,  it  at  once  became  a  lien  upon  the 
personal  property  of  appellees  in  said  county.  Such  lien  is 
not  divested  by  voluntary  proceedings  in  bankruptcy.  The 
"  title  and  possession  "  of  the  bankrupt  court  is  no  better  or 
more  complete  than  the  title  and  possession  of  a  lonafide 
purchaser  for  value  would  be.  A  pre-existing  execution 
lien  would  not  be  thereby  divested  in  either  case.  The 
question  now  before  us  is  not  how  or  in  what  form  the  lien 
must  be  enforced,  but  whether  the  lien  exists. 

Counsel  for  appellees,  in  their  said  printed  argument, 
also  state  as  follows : 

"  If  our  reasoning  is  correct,  that  upon  the  filing  of  the 
petition  in  bankruptcy  the  title  and  possession  was  in  the 
bankrupt  court,  then,  so  far  as  the  State  court  and  its  proc- 
ess is  concerned,  the  condition  is  the  same  as  though  the 
property  had  been  annihilated,  burned,  destroyed,  and  out  of 
existence." 

We  do  not  understand  that  to  be  a  correct  statement  of 
the  law.  It  will  not  be  contended  that  the  lien  and  secu- 
rity of  a  valid  and  bona  fide  mortgage,  made  in  good  faith 
prior  to  the  commencement  of  voluntary  bankruptcy  pro- 
ceedings, is  discharged  or  divested  by  such  proceedings.  The 
title,  possession  and  control  of  the  property  may  pass  to 
the  bankruptcy  court,  but  the  vested  rights  of  parties  are 
not  thereby  extinguished.  The  lien  of  an  execution  is  just 
as  valid  as  the  lien  of  a  mortgage.  Neither  the  property 
nor  the  lien  is  by  such  proceedings  '*  annihilated,  burned, 
destroyed,  or  put  out  of  existence." 

When  the  bankruptcy  court  ordered  that  said  goods  be 
returned  to  the  appellees,  because  they  were  exempt  from 
administration  under  the  bankrupt  laws,  the  "title  and 
possession "  of  that  court  terminated.  The  rights  of  the 
parties  to  this  case,  to  the  property  in  question,  were 
thereafter  the  same  as  though  such  bankruptcy  proceedings 
had  never  been  commenced,  and  then  the  power  to  adjudi- 
cate, as  between  the  parties  to  this  suit,  the  questions  of 
whether  the  property  levied  upon  is  exempt,  and  whether 
appellees  have  waived  their  right  of  exemption  under  the 
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statute  of  this  State,  is  in  the  State  court  and  not  in  the 
Federal  court. 

It  seems  from  this  record  that  the  only  reason  presented 
to,  or  considered  by,  the  Circuit  Court  as  to  why  said  levy 
should  be  quashed,  was  that  of  the  bankruptcy  proceed- 
ings, and  the  order  entered  in  the  bankruptcy  court.  No 
testimony  was  offered  upon  any  other  theory  or  issue.  We 
are  not  therefore  inclined  to  do  more  than  to  say  that  upon 
that  issue  the  motion  should  have  been  overruled.  The 
order  in  the  bankruptcy  court  was  not  such  an  adjudication 
as  to  estop  the  Circuit  Court  from  inquiring  and  deter- 
mining, as  between  the  parties  to  this  suit,  concerning  the 
exemption  of  the  property  levied  upon. 

The  exemption  of  personal  property  is  a  statutory  right. 
While  this  court  is  not  inclined  to  hold  that  the  statute 
must  be  strictly  construed  in  every  detail,  yet  there  must 
be  a  fairly  reasonable  compliance  with  its  provisions.  The 
provision  is  positive  that  a  schedule  by  the  defendant  in  the 
execution  must  be  delivered  '*  to  the  officer  having  the  exe- 
cution ''  or  filed  "  in  the  court  where  the  writ  is  issued." 
The  filing  of  the  petition  in  bankruptcy  in  the  United 
States  District  Court  can  not  be  considered  as  a  compliance 
with  the  positive  provision  of  the  statute.  Neither  was 
tlie  jurisdiction  of  the  Circuit  Court  permanently  ousted 
by  the  fact  that  the  property  was  temporarily  within  the 
possession  and  control  of  the  United  States  Court. 

The  order  of  the  Circuit  Court,  entered  November  4, 
1S98,  is  reversed  and  the  cause  remanded  for  further  pro- 
ceedings, not  inconsistent  with  the  views  here  expressed. 


Independent  Electric  Co,  t.  W.  F.  Donald  and  W.  T.  F. 
Donald^  as  Donald  Brothers. 

1.  Appellate  Court  Practice — Abstract  Containing  No  Assign- 
ment  of  Errors.— "Where  it  does  not  appear  from  the  abstract  filed  that 
there  is  any  assignment  of  errors  upon  or  attached  to  the  record,  the 
AppeUate  Court  may  dismiss  the  case. 
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3.  BiLUS  OP  Exceptions— AfM«<  be  Signed  and  5fea/ecf.— Where  a  bill 
of  exceptions  is  not  signed  and  sealed  by  the  judge  by  whom  the  same 
is  made,  it  can  not  be  considered  by  the  Appellate  Court. 

Error  to  the  Circuit  Court  of  Cook  County;  the  Hon.  John  Gibbons, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  March 
term,  1899.    Afiirmed.    Opinion  filed  December  19,  1899. 

George  W.  Brown,  attorney  for  plaintiff  in  error. 

Pam,  Donnbldy  &  Glennon,  attorneys  for  defendants  in 
error. 

Mr.  Pkesiding  Justice  Horton  delivered  the  opinion  of 
the  court. 

It  does  not  appear  from  the  abstract  filed  in  this  case 
that  there  is  any  assignment  of  errors  upon  or  attached  to 
the  record.  For  that  reason 'this  case  might  be  dismissed. 
(See  Kale  12  of  this  court.) 

Counsel  for  defendants  in  error,  in  their  brief,  call 
attention  to  the  fact  that  the  bill  of  exceptions  is  not 
"  signed  and  sealed  by  the  judge  by  whom  the  same  is 
made."  We  can  not  therefore  consider  said  bill  of  exceptions. 
The  opinion  of  the  Supreme  Court  upon  this  point  is  con- 
clusive, and  has  been  followed  and  cited  so  many  times  by 
the  Appellate  Courts  that  we  do  not  feel  called  upon  to 
again  cite  or  review  the  cases.  Farmers'  Trust  Co.  v.  Kim- 
ball, 84  111.  App.  613. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


Lucas  B.  Williams  v.  Chicago  Exhibition  Co.  et  al. 

1.  WA!ffTE— Action  for,  at  Common  Law,— At  common  law,  an  action 
for  waste  may  be  maintained  by  a  reversioner  or  remainderman  in  fee, 
for  life,  or  for  years,  provided  the  injury  affects  the  reversion. 

2.  Same— •i>c/lned.— Waste  is  an  injury  to  property  to  the  pr^udice 
of  the  heir  or  of  him  in  reversion  or  remainder,  or,  as  expressed  in 
Blackstone's  Commentaries,  '*to  the  disherison  of  him  that  hath  the 
remainder  or  reversion  in  fee  simple  or  fee  taiL** 
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8.  Sahe— What  is  Necessary  to  Sustain  Claim. — To  sustain  a  claim 
for  waste  it  is  essential  that  the  act  complained  of  shall  be  to  the  injury 
of  the  party  complaining. 

4.  Same — Can  Not  be  Maintained  by  Mortgagee — Remedy  in  Case,  — An 
action  of  waste  can  not  be  maintained  by  a  mortgagee  because  he  has 
only  a  contingent  interest.  His  common  law  remedy,  if  any,  is  an 
action  on  the  case. 

5.  Injunction-— W/i«n  a  Court  of  Chancery  Will  Not  Interfere  at 
Instance  of  Mortgagee. — If  the  security  or  contingent  interest  of  a  mort- 
g^ee  will  not  be  injured,  or  his  security  injuriously  impaired  by  an 
act  of  spoliation  which  mi<;ht  constitute  waste  as  against  the  rights  of 
the  owner  of  the  fee,  a  court  of  chancery  will  not,  at  his  instance,  inter- 
fere by  injunction. 

6.  Words  and  Phrases—**  Impair  the  Security  of  the  Mortgage.''— 
The  term  **  impair  the  security  of  the  mortgage,"  does  not  necessarily 
mean  the  same  as  impairing  the  value  of  tlie  property  mortgaged. 

Bill  for  Injnnctlon.— Error  to  the  Circuit  Court  of  Cook  County; 
The  Hon.  Edward  F.  Dunne,  Judge,  presiding.  Heard  in  the  Branch 
Api)ellate  Court  at  the  March  tei'm,  1899.  Affirmed.  Opinion  filed 
December  19,  1899. 

A.  Morris  Johnson  and  Keene  H.  Addinoton,  attorneys 
for  plaintiff  in  error,  contended  that  to  constitute  waste, 
the  acts  complained  of  must  either  diminish  the  value  of 
the  estate  or  increase  the  burdens  upon  it,  or  impair  the 
evidence  of  title  to  him  who  has  the  inheritance.  It  has 
been  held  that  the  destruction  of  buildings  is  waste,  pro- 
vided the  destruction  of  such  buildings  results  in  lasting 
injury  to  the  inheritance  as  it  will  come  to  the  reversioner. 
28  Am.  ife  Enc.  of  Law,  885;  Davenport  v.  Magoon,  13  Ore.  3. 

The  tenant  has  no  right  to  pull  down  valuable  buildings 
or  to  make  improvements  or  alterations  which  will  materi- 
ally and  permanently  change  the  nature  of  the  building. 
Winship  v.  Pitts,  3  Paige  (N.  Y.),  259. 

The  appropriate  remedy  for  a  mortgagee  against  a  mort- 
gagor in  possession,  who  is  impairing  the  security  by 
committing  waste,  is  by  a  bill  in  chancery  for  an  injunction, 
and  it  is  not  necessary  to  allege  or  prove  the  mortgagor's 
insolvency,  nor  is  it  generally  necessary  to  prove  that  the 
injury  threatened  is  literally  irreparable.  It  is  sufficient 
ir  there  be  no  adequate  remedy  by  an  action  for  damages. 
28  Am.  &  En.  Eno.  of  Law,  933. 
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Fixtures  are  embraced  in  a  mortgage  and  a  bill  may  be 
properly  filed  by  the  mortgagee  for  an  injunction  to  prevent 
the  commission  of  waste  by  their  removal.  Eobinson  v. 
Preswick,  3  Edw.  Ch.  (N.  T.)  246. 

The  removal  of  a  building  or  improvement  permanently 
attached  to  the  freehold  is  jper  se  an  injury  to  the  freehold, 
and  therefore  waste.  28  Am.  &  En.  Enc.  of  Law,  885; 
Dorr  V.  Dudderar,  88  III.  107;  Winship  v.  Pitts,  3  Paige 
(N.  Y.)  259. 

Pam,  Donnelly  &  Glennon,  attorneys  for  defendants  in 
error. 

Before  a  mortgagee  is  entitled  to  an  injunction  to  pre- 
vent the  mortgagor  in  possession  from  committing  waste, 
it  must  affirmatively  appear  that  unless  the  waste  is 
restrained,  the  security  of  the  mortgagee  will  be  rendered 
inadequate  and  insufficient  to  pay  the  mortgage  debt. 
Moriarity  v.  Ashworth,  43  Minn.  1;  Buckout  v.  Swift,  27 
Cal.  433;  King  v.  Smith,  2  Hare,  244;  Perrine  v.  Marsden, 
34  Cal.  14;  Moses  v.  Johnson,  88  Ala.  517;  Cook  v.  Miller, 
26  111.  App.  421;  Fairbank  v.  Cud  worth,  33  Wis.  358; 
Miller  v.  Waddingham  (Cal),  27  Pac.  Kep.  750;  Vanderslice 
V.  Knapp,  20  Kan.  647;  Van  Wyck  v.  Alliger,  6  Barb.  511; 
Hippesley  v.  Spencer,  5  Madd.  422;  Scott  v.  Wharton,  2 
Hen.  &  M.  (Va.)  25. 

A  court  of  equity  will  not  restrain  a  threatened  trespass, 
except  upon  a  showing  that  the  alleged  trespasser  is  insolv- 
ent, or  that  irreparable  injury  will  result.  Commissioners  of 
Highway  v.  Green,  156  111.  504;  Harms  v.  Jacobs,  158  111. 
505;  Robinson  v.  Russell,  24  Cal.  467;  C.  P.  S.  Exch.  v. 
McClaughry,  14S  111.  372;  Gause  v.  Perkins,  3  Jones'  Eq.  177. 

Mr.  Presiding  Justice  Hokton  delivered  the  opinion  of 
the  court. 

A  bill  in  chancery  was  filed  by  Elizabeth  Lawrence  as 
mortgagee,  to  foreclose  a  mortgage  upon  the  premises  in 
question.  After  final  decree  in  said  foreclosure  proceedings 
said  Lawrence  assigned  the  decree  to  plaintiff  in  error.     No 
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question  arises  in  this  case  as  to  the  correctness  of  that  fore- 
closure or  the  validity  of  the  assignment  of  said  decree. 
The  bill  in  this  case  was  filed  to  restrain  defendants  in  error 
from  committing  what  was  alleged  to  be  waste. 

After  said  foreclosure  proceedings  were  at  issue,  the 
defendant  in  error  erected  upon  said  premises  a  boiler  house 
and  placed  therein  several  boilers,  which  were  attached  to 
the  freehold.  Afterward,  defendants  in  error,  as  counsel 
for  plaintiff  in  error  state  it,  "asserted  their  right  to 
remove "  said  building  and  boilers  under  some  contract 
with  Gay  Dorn,  the  owner  of  the  fee  to  said  premises,  subject 
to  the  lien  of  said  decree.  What  that  contract  was  does  not 
appear.  A  temporary  injunction  was  issued,  without  notice, 
upon  the  filing  of  the  bill  in  this  case.  The  Austin  Manu- 
facturing Company,  one  of  the  defendants  in  error,  moved 
to  dissolve  said  temporary  injunction  "  upon  the  face  of  the 
bill."  That  motion  was  sustained  and  said  temporary  injunc- 
tion was  dissolved.  The  only  relief  sought  by  the  bill  in  this 
case  was  an  injunction.  When  that  was  dissolved  the  bill 
was  dismissed, and  this  appeal  prosecuted.  No  testimony  was 
offered  by  either  party,  and  no  answer  to  said  bill  was  filed. 
Leave  was  granted  to  defendant  in  error,  the  Austin  Company , 
to  file  its  suggestion  of  damages.  The  errors  assigned  are 
the  dissolving  of  said  injunction  and  the  granting  leave  to  file 
suggestion  of  damages.  The  whole  theory  and  purpose  of 
this  bill  is  to  prevent  threatened  waste.  At  common  law,  an 
action  for  waste  may  be  maintained  by  a  reversioner  or  re- 
mainderman in  fee,  for  life  or  for  years,  provided  the  injury 
affects  the  reversion.  But  such  an  action  can  not  be  main- 
tained by  a  mortgagee  because  he  has  only  a  contingent  inter- 
est. His  common  law  remedy,  if  any,  is  an  action  on  the  case. 
As  there  was  no  adequate  remedy  at  common  law  for  the 
protection  of  mortgagees,  courts  of  chancery  assumed  juris- 
diction so  as  to  afford  such  protection.  But  it  does  not  fol- 
low that  every  act  of  spoliation  which  might  constitute 
waste  as  against  the  rights  of  the  owner  of  the  fee,  subject 
to  a  mortgage,  will  be  restrained  by  a  court  of  equity  at  the 
instance  of  the  mortgagee.    Jf  the  security  or  contingent 
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interest  of  a  mortgagee  will  not  be  injured  or  his  security 
injuriously  impaired,  a  court  of  equity  will  not,  at  his  in- 
stance, interfere  by  injunction,  to  restrain  what  might  be 
waste  as  to  the  owner  of  the  fee.  The  mortgage  referred 
to  was  given  to  secure  the  payment  of  the  sum  of  $5,000, 
and  was  upon  three  lots  and  a  part  of  another  lot.  After 
said  foreclosure  bill  was  filed  and  before  the  decree  re- 
ferred to  was  assigned  to  plaintiff  in  error,  $3,000  was  paid 
on  account  of  said  mortgage  debt,  and  one  of  said  three 
lots  was  released.  Said  decree  is  for  the  sum  of  $2,312.10 
and  $150  solicitor's  fees. 

The  bill  in  the  case  at  bar  does  not  state  the  value  of 
said  lots  or  either  of  them.  Neither  does  it  charge  that 
the  lots  upon  which  the  decree  is  still  a  lien,  are  not  exclu- 
sive of  the  property,  the  removal  of  which  is  threatened, 
full  and  ample  security  for  the  amount  due  upon  said 
decree.  Nor  is  there  any  averment  that  either  of  the 
defendants  against  whom  said  decree  was  entered,  or  the 
said  defendants  in  error,  or  any  or  either  of  them,  is  or  are 
insolvent.  There  is  no  statement  of  any  fact  or  facts  in  the 
bill  in  this  case  showing  that  plaintiff  in  error  will  be  dam- 
nified to  any  extent  whatever,  if  the  property  claimed  b}' 
defendants  in  error  is  removed.  The  only  thing  in  the  bill 
as  to  that  is  the  general  allegation  that  the  security  of 
plaintiff  in  error  will  be  impaired,  and  the  amount  that  said 
premises  will  bring  at  a  sale  will  be  largely  decreased. 
There  is  no  allegation  but  that  said  premises  at  such  a  sale 
would  bring  many  times  the  amount  due  upon  said  decree. 

On  behalf  of  plaintiff  in  error  it  is  contended  that  if  the 
removal  of  said  building  and  boilers  would  be  waste  per  %e^ 
then  a  court  of  chancery  will  restrain  such  removal  whether 
the  mortgagee  be  solvent  or  insolvent,  and  whether  such 
removal  would  render  the  security  inadequate  or  not. 

Waste  is  some  injury  to  property  "to  the  prejudice  of 
the  heir  or  of  him  in  reversion  or  remainder,''  or  as  expressed 
in  Blackstone's  Commentaries,  "  to  the  disherison  of  him 
that  hath  the  remainder  or  reversion  in  fee  simple  or  fee 
taiL'' 
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To  sustain  a  claim  for  waste  it  is  essential  that  the  act 
complained  of  shall  be  to  the  injury  of  the  party  complain- 
ing. There  may  be  such  an  act  or  injury  to  real  estate  as 
would  constitute  waste  against  the  remainderman  in  fee, 
which  would  not  be  waste  as  against  a  mortgagee  such  as 
to  warrant  the  interference  of  a  court  of  chancery  by  injunc- 
tion. Courts  of  chancery  have  frequently  entertained  juris- 
diction at  the  instance  of  mortgagees,  to  restrain  waste. 
The  reason  why  such  jurisdiction  was  assumed  was  to  pre- 
vent irreparable  injury.  But  where  no  injury  to  the  mort- 
gagee will  result,  no  reason  appears  for  assuming  such 
jurisdiction.  Where  the  reason  for  assuming  equity  juris- 
diction fails  or  does  not  exist,  such  jurisdiction  should  not 
be  assumed  or  exercised. 

The  case  of  Moriarity  v.  Ashworth,  43  Minn.  1,  was  a 
proceeding  by  a  mortgagee  to  restrain  waste  by  a  mort- 
gagor in  possession.  The  Supreme  Court  there  states  so 
clearly  what  seems  to  us  to  be  the  correct  rule  that  we 
quote  it  at  length  : 

"  While  some  authority  may  be  found  in  support  of  the 
claim  of  the  appellant,  that  a  mortgagee  is  entitled  to  an 
injunction  restraining  any  acts  of  waste  by  a  mortgagor  in 
possession,  which  may  diminish  the  value  of  the  mortgaged 
property,  yet  the  great  weight  of  authority,  both  in  England 
and  in  this  country,  is  to  the  effect  that  equity  will  not 
interfere  in  such  cases  unless  the  acts  complained  of  are 
such  as  may  render  the  security  insufficient  for  the  satis- 
faction of  "the  debt  or  of  doubtful  sufficiency.  King  v. 
Smith,  2  Hare,  239;  Humphreys  v.  Harrison,  1  Jac.  6i  W. 
581;  Hippesley  v.  Spencer,  5  Madd.  422;  Harper  v.  Aplin, 
54  Law  T.  (N.  S.)  383;  Coker  v.  Whitlock,  54  Ala.  180; 
Scott  V.  Wharton,  2  Hen.  &  M.  (Va.)  25;  Buckout  v. 
Swift,  27  Cal.  433;  Vanderslice  v.  Knapp,  20  Kan. 
647;  Harris  v.  Bennon,  78  Ky.  568;  Van  Wyck  v.  AUiger, 
6  Barb.  507,  511;  Snell,  Eq.  304;  1  Wats.  Comp.  Eq.  746;  2 
Story,  Eq.  Jur.  915;  High,  Inj.  (2nd  Ed.)  693,  694;  Bisp.  Eq. 
(4th  Ed.)  433;  1  Jones,  Mortg.  (4th  Ed.)  684;  1  Lead.  Cas. 
Eq.  (4th  Am.  Ed.)  992, 1021;  Kerr,  Inj.  (2nd  Amer.  Ed.)  84. 
In  numerous  other  cases  we  find  that  the  courts,  in  stating 
the  grounds  upon  which  equity  will  interfere,  seem  to  regard 
it  as  a  necessary  condition  that  the  sufficiency  of  the  secu- 
rity be  threatened.    See  Cooper  v.  Davis,  15  Conn.  556;  Gray 
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V.  Baldwin,  8  Blackf.  164;  Hastings  v.  Perry,  20  Vt.  272; 
Fairbank  v.  Cudworth,  33  Wis.  358.  From  the  proposition 
which  we  have  stated  as  an  established  principle  of  equity, 
it  is  not  to  be  understood  that  equity  will  not  interfere 
unless  the  acts  threatened  are  such  as  may  reduce  the  value 
of  the  mortgaged  property  below  the  amount  of  the  debt. 
On  the  contrary,  as  was  considered  in  Kins  v.  Smith,  2  Hare, 
239,  we  think  that  the  mortgagee  is  entitled  to  be  protected 
from  acts  of  waste  which  would  so  far  impair  the  value  of 
the  property  as  to  render  the  security  of  doubtful  suffi- 
ciency. He  is  entitled  to  have  the  mortgaged  property 
preserved  as  sufficient  security  for  the  payment  of  nis  debt, 
and  it  is  not  enough  that  its  value  may  be  barely  equal  to 
the  debt." 

The  same  principle  seems  to  be  recognized  in  Miller  v. 
Cook,  135  111.  190;  Cook  v.  Miller,  26  111.  App.  421,  and  31 
111.  App.  577. 

The  holding  by  the  Supreme  Court  of  Minnesota  is  sup- 
ported by  the  following  cases  in  addition  to  those  there 
cited :  Perrine  v.  Marsden,  34  Cal.  14,  18;  Van  Wyck  v. 
AUiger,  6  Barb.  507,  511;  Moses  v.  Johnson,  88  Ala.  517,  521. 

Cases  may  be  found  which  hold  that  the  whole  estate  is 
security  to  the  mortgagee  and  that  the  mortgagor  ought 
not  to  be  allowed  to  diminish  it.  State  v.  N.  C.  Ry.  Co.,  18 
Md.  193,  213.  In  nearly  all  the  cases  cited  by  counsel  for 
appellant,  as  well  as  other  cases  examined,  the  courts  hold 
that  an  injunction  will  be  sustained  to  prevent  the  mort- 
gagor from  impairing  the  security  of  the  mortgage.  In  but 
few  cases  is  there  any  discussion  as  to  the  meaning  of  the 
term  "  impair  the  security  of  the  mortgage."  As  we  have 
said,  this  term  does  not  necessarily  mean  the  same  as  impair- 
ing the  value  of  the  property  mortgaged. 

There  was  no  error  in  the  order  dissolving  the  temporary 
injunction  issued  in  this  case.  The  judgment  of  the  Circuit 
Court  is  affirmed. 
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Richard  C.  Gunning  r.  The  People^  etc. 

1.  Punishment— De/!ned.— Punishment  as  defined  in  the  Century 
Dictionary  is  **Pain,  suffering,  loss,  confinement  or  other  penalty 
inflicted  on  a  person  for  a  crime  or  offense,  by  the  authority  to  which 
the  offender  is  subject;  a  penalty  imposed  in  the  enforcement  or  applica- 
tion of  law." 

2.  ShME-'Removctl  from  0/^ce.— Removal  from  office  is  punishment. 

3.  Penalty— I>e^ned.-— The  Century  Dictionary  defines  "  Penalty  " 
to  be  "  suffering,  in  person  or  property,  as  a  punishment  annexed  by  law 
or  judicial  decision  to  a  violation  of  law." 

4.  Same— Denotes  Punishment,  Wliether  Corporal  or  Pecuniary, — 
Strictly  and  primarily  the  words  *' penal"  and  *•  penalty"  denote  punish- 
ment, whether  corporal  or  pecuniary,  imposed  and  enforced  by  the  State 
for  a  crime  or  offense  against  its  laws. 

5.  Words  and  Phrases— W^t^/i  Different  Meanings— Construction  of 
Statutes, — When  a  word,  which  may  in  its  application  have  different 
meanings,  is  used  in  a  statute,  the  sense  In  which  such  word  is  used  by 
the  legislature  should  control  in  construing  and  applying  such  statute; 
and  where  such  word  appears  several  times  in  the  same  chapter  of  the 
statute,  and  the  sense  in  which  it  is  used  clearly  appears  in  some  sec- 
tions, it  may  materially  aid  in  determining  the  sense  in  which  it  is  used 
in  other  sections  of  the  same  chapter. 

6.  Criminal  Cox>^— Indictment  and  Conviction  for  Embezzlement 
Under  Sec.  208,  Not  Lawful — A  person  can  not  be  lawfully  indicted  and 
convicted  of  embezzlement  under  Sec.  208  of  the  Criminal  Code  because 
special  provision  has  been  made  for  the  punishment  of  that  offense  in 
Sec.  287  and  288  of  the  Revenue  Act. 

7.  Same — Intention  of  the  Legislature.— -It  is  unreasonable  to  believe 
that  the  legislators  intended  that  an  assessor  should  be  punished  under 
sections  287  and  288  of  the  Revenue  Act  (Hurd's  R.  8.  1899,  1442),  and 
also  under  Sec.  208  of  the  Criminal  Code.     (Hurd's  R.  S.  1899,  604.) 

Indictment  for  Embezzlement.- Error  to  the  Criminal  Court  of 
Cook  County;  the  Hon.  Theodore  Brentano,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  March  term,  1899.  Reversed  and 
remanded.     Opinion  filed  December  19,  1899. 

Edward  H.  Morris,  attorney  for  plaintiff  in  error. 

Defendant  below  was  not  punishable  under  the  section 
of  the  criminal  code  under  which  he  was  tried,  convicted 
and  fined,  his  punishment  being  specially  provided  for  by 
the  revenue  act,  and  he  being  excluded  from  punishment 
under  it,  if  punishable  under  any  other  act.     Sec.  208,  para- 
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agraph  352,  Chap.  38,  Starr  &  Curtis'  Statutes,  Vol.  1,  p. 
1327,  2d  Ed.;  Sec.  287  and  288,  paragraph  289  and  290, 
Chap.  120,  Revenue  Act,  Vol.  5,  Starr  &  Curtis  Statutes, 
p.  3518. 

A  general  provision  is  not  applicable  when  there  is  a 
special  one.     Stoker  v.  People,  1 14  111.  320. 

The  imposition  of  a  penalty  "  involves  the  idea  of  punish- 
ment, whether  enforced  by  civil  or  criminal  procedure. 
Anderson's  Dictionary  of  Law,  763;  Wolverton  et  al.  v. 
Taylor  etal.,  132X11.  206. 

Sec.  208  of  the  Criminal  Code  excepts  and  excludes  an 
ofiBcial  from  punishment  under  it  if  his  punishment  is  spe- 
cially provided  for  by  any  other  act.  Punishment  as  here 
used,  means  removal  from  office  or  recovery  of  penalty  by 
either  civil  or  criminal  procedure.  Cummings  v.  Missouri, 
4  Wall.  (U.  S.)  277;  Beggs  v.  State,  122  Ind.  54;  State  v. 
Smith,  7  Conn.  428;  4  Black.  Com.  377. 

Charles  S.  Deneen,  State's  Attorney,  for  defendant  in 
error,  A.  S.  Tkdde  and  W.  M.  McEwen,  of  counsel,  con- 
tended that  a  man  may  be  punishable  under  different 
sections  of  the  criminal  code,  citing  George  v.  The  Peo- 
ple, 167  111.  447,  where  an  attorney  who  collected  money 
upon  a  judgment  and  embezzled  it  was  convicted  under  the 
general  embezzlement  statute. 

Mr.  Presiding  J dsttce  Horton  delivered  the  opinion  of 
the  court. 

At  the  February  term,  1898,  the  grand  jury  of  Cook 
county  returned  an  indictment  containing  thirty  counts, 
a<^inst  plaintiff  in  error,  charging  him  with  palpable  omis- 
sion of  duty  in  his  office  as  assessor  of  the  town  of  South 
Chicago,  in  said  county. 

The  first  two  counts  of  the  indictment, 'charging  a  failure 
to  produce  assessment  books  before  the  town  board  of 
review,  were  quashed.  A  motion  by  plaintiff  in  error  to 
quash  the  other  counts  was  overruled  and  the  case  tried  by 
a  jury  upon  the  remaining  twenty-eight  counts.     Fourteen 
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of  these  counts  charge  a  palpable  omission  of  duty  on  the 
part  of  plaintiff  in  error  in  that  he,  as  a  member  of  the 
town  board  of  review  of  the  town  of  South  Chicago,  will- 
fully voted  in  the  affirmative  to  adjourn  the  said  board  of 
review  sine  die^  and  by  so  voting  did  adjourn  said  board 
sine  die  before  it  had  passed  upon  and  heard  the  complaints 
filed  before  it.  The  remaining  counts  charged  that  he  was 
guilty  of  a  palpable  omission  of  duty  in  that  he  did  not,  be- 
tween May  1,  1897  and  July  1,  1897,  assess  all  of  the  prop- 
erty, real  and  personal,  subject  to  assessment  in  the  town  of 
South  Chicago. 

The  trial  resulted  in  a  verdict  finding  the  plaintiff  in 
error  guilty,  and  after  overruling  a  motion  for  a  new  trial 
and  a  motion  in  arrest  of  judgment,  the  court  entered  judg- 
ment on  the  verdict  and  imposed  a  fine  of  $2,000  upon  the 
plaintiff  in  error,  to  reverse  which  he  sued  out  this  writ  of 
error. 

All  of  the  counts  of  the  indictment  except  the  two  which 
were  quashed,  charge  a  violation  of  Sec.  208,  Chap.  38, 
Rev.  Stat.,  being  the  Criminal  Code.  The  indictment,  con- 
viction and  fine  are  under  this  section.  The  duties  or 
acts  which  it  is  alleged  the  defendant  did  not  perform  are 
those  required  by  Sec.  76  and  86,  Revenue  Act  (Ch.  120). 
Said  Sec.  208  of  the  Criminal  Code,  eliminating  that  part 
not  applicable  to  this  case,  is  as  follows : 

"  Every  person  holding  any  public  office  (whether  State, 
county  or  municipal),  trust  or  employment,  who  shall  be 
guilty  of  any  palpable  omission  of  duty  *  *  *  or  who 
shall  be  guilty  of  willful  and  corrupt  oppression,  malfeas- 
ance or  partiality,  where  no  special  provision  shall  have 
been  made  for  the  punishment  thereof,  shall  be  fined  not 
exceeding  $10,000,  and  may  be  removed  from  his  office, 
trust  or  employment." 

Said  section  208  is  general  in  its  terms,  but  it  is  conceded 
in  the  printed  arguments  filed  herein  that  it  does  not  reach 
such  cases  as  this,  if  some  special  provision  has  been  made 
to  cover  the  offense  here  charged. 

Said  section  76  of  the  revenue  act  provides  that  assessors 
shall,  between  the  first  day  of  May  and  the  first  day  of  July 
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ia  each  year,  actually  view  and  determine  as  near  as  may 
be,  the  actual  cash  value  of  each  lot  or  tract  of  land  listed 
for  taxation,  etc. 

Said  section  86  provides  in  substance,  that  the  assessor, 
clerk  and  supervisor  of  each  town  shall  meet  on  the  fourth 
Monday  of  June,  consider  complaints  as  to  assets,  revise 
and  correct  the  same,  and  adjourn  from  day  to  day  until 
they  shall  have  finished  the  hearing  of  all  cases  presented 
to  them. 

The  indictment  charges  that  plaintiflf  in  error  is  guilty 
of  the  offense  described  in  each  of  these  sections,  and  the 
jury  found  him  guilty.  .The  revenue  act,  which  provides 
the  duties  of  assessors,  also  provides  certain  penalties  to  be 
imposed  upon  officials  who  violate  its  provisions.  The  two 
sections  applicable  to  assessors  are  as  follows : 

Section  2S7.  "  If  any  officer  shall  fail  or  neglect  to  per- 
form any  of  the  duties  required  of  him  by  this  act,  upon 
being  requested  so  to  do  by  any  person  interested  in  the 
matter,  he  shall  be  liable  to  a  fine  of  not  less  than  $10  nor 
more  than  $500,  to  be  recovered  in  an  action  of  debt  in  the 
Circuit  Court  of  the  proper  county,  and  may  be  removed 
from  office  at  the  discretion  of  the  court,  and  any  officer 
who  shall  knowingly  violate  any  of  the  provisions  of  this 
act  shall  be  liable  to  a  fine  of  not  less  tnan  $10  nor  more 
than  $1,000,  to  be  recovered  in  an  action  of  debt,  in  the 
name  of  the  people  of  the  State  of  Illinois,  in  any  court 
having  jurisdiction,  and  maj'^  be  removed  from  office,  at  the 
discretion  of  the  court,  and  said  fines,  when  recovered, 
shall  be  paid  into  the  county  treasury." 

Section  288.  "  Everv  county  clerk,  assessor,  collector  or 
other  officer,  who  shall  in  any  case  refuse  or  knowingly 
neglect  to  perform  any  duty  enjoined  upon  him  by  this  act, 
or  who  shall  consent' to  or  connive  at  any  evasion  of  its 
provisions,  whereby  any^  proceeding  required  by  this  act 
shall  be  prevented  or  hindered,  or  whereby  any  property  re- 
quired to  be  listedfor  taxation  shall  be  unlawfully  exempted, 
or  the  same  be  entered  upon  the  tax  list  at  less  than  itsfair^ 
cash  value,  shall,  for  every  such  offense,  neglect  or  refusal, 
be  liable,  on  the  complaint  of  any  person,  for  double  the 
amount  of  the  loss  or  damage  caused  thereby,  to  be 
recovered  in  an  action  of  debt,  in  the  name  of  the  people  of 
the  State  of  Illinois,  in  any  court  having  jurisdiction,  and 

Vol.  LXXXVI  IS 


Digitized  by  VjOOQ IC 


178  Appellatk  0>urts  of  Illinois. 

Vol.  86.]  QunniDg  v.  The  People. 

may  be  removed  from  his  office,  at  the  discretion  of  the 
court." 

If  in  the  two  sections  last  quoted  there  is  "  special  pro- 
vision "  for  the  "  punishment "  of  an  assessor,  within  the 
meaning  of  the  terms  used  in  said  section  208  for  the  offense 
detailed  in  this  indictment,  then  this  conviction  of  plaintiff 
in  error  can  not  be  sustained.  Or,  in  other  words,  would 
the  imposition  of  a  fine  and  the  removal  from  office,  under 
the  provisions  of  said  two  sections,  or  either  one  of  them,  be 
"  punishment "  in  the  sense  in  which  that  word  is  used  in 
said  section  208  of  the  Criminal  Code  ? 

In  the  printed  argument  filed  in  behalf  of  defendant  in 
error  it  is  contended  that  plaintiff  in  error  could  not  have 
been  successfully  prosecuted  under  the  first  part  of  said  sec- 
tion 287,  which  is  there  quoted,  nor  under  said  section  288. 
But  there  is  in  such  printed  argument  no  reference  to,  or 
discussion  of,  the  last  part  of  said  section  287.  That  should 
be  construed  as  being  as  separate  and  distinct  from  the  first 
part  of  the  section  as  though  it  was  a  separate  section. 

"  Punishment "  as  defined  in  the  Century  Dictionary  is 
"  pain,  suffering,  loss,  confinement  or  other  penalty  inflicted 
on  a  person  for  a  crime  or  offense,  by  the  authority  to  which 
the  offender  is  subject;  a  penalty  imposed  in  the  enforce- 
ment or  application  of  law." 

The  same  authority  defines  "  Penalty  "  to  be  *'  suffering, 
in  person  or  property,  as  a  punishment  annexed  by  law  or 
judicial  decision  to  a  violation  of  law." 

See  also  Bouvier's  Law  Dictionary;  Potter's  Dwarris  on 
Statutes,  p.  74;  Anderson's  Die.  of  Law,  763;  4  Blackstone, 
7;  Wolverton  v.  Taylor,  132  111.  197,  206;  State  v.  Smith,  7 
Conn.  430. 

In  Huntington  v.  Attrill,  146  U.  8.  657,  667,  it  is  stated 
that  "  Strictly  and  primarily,  they  (the  words  *  penal '  and 
'  penalty  ')  denote  punishment,  whether  corporal  or  pecun- 
iary, imposed  and  enforced  by  the  State,  for  a  crime  or 
offense  against  its  laws."  U.  S.  v.  Reisinger,  128  U.  S.  398, 
402;  U.  S.  V.  Chouteau,  102  U.  S.  603,  611. 

When  a  word,  which  may  in  its  application  have  different 
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meanings,  is  used  in  a  statute,  the  sense  in  which  such  word 
is  used  by  the  legislature  should  control  in  construing  and 
applying  such  statute.  Where  such  word  appears  several 
times  in  the  same  chapter  of  the  statute,  and  the  sense  in 
which  it  is  used  clearly  appears  in  some  sections,  that  may 
materially  aid  in  determining  the  sense  in  which  it  is  used 
in  other  sections  of  the  same  chapter. 

The  word  "punishment"  is  used  many  times  in  said 
Criminal  Code.  Section  208b  which,  with  said  section  208, 
is  under  the  general  heading  of  "  Misconduct  of  Officers," 
provides  that  an  officer  guilty  of  fraud  in  the  expenditure 
of  public  moneys  shall  be  "  punished  "  by  fine  or  by  impris- 
onment, or  by  both.  In  some  sections  of  said  chapter  38 
it  is  provided  that  "punishment"  shall  be  by  fine  and 
imprisonment,  as  in  sections  119, 42o,  54n  and  120 — in  others 
by  fine  or  imprisonment,  as  in  sections  9e,  39m,  42h,  117- 
125b,  137e,  269d  and  292— and  in  still  others  by  fine  only, 
the  same  as  in  said  sections  287  and  288  of  the  revenue  act, 
as  in  sections  9a,  9p,  9q,  541  and  269c. 

A  person  could  not  be  lawfully  indicted  and  convicfed  of 
embezzlement  under  said  section  208,  because  "  special  pro- 
vision "  has  been  made  for  the  "  punishment "  of  that 
offense.  But  certain  phases  of  embezzlement  may  be  pun- 
ished by  fine  only.  See  Sections  78  and  79  of  the  Criminal 
Code. 

Neither  can  it  be  concluded  from  the  fact  that  the  fines 
provided  for  in  said  sections  287  and  288  of  the  revenue  act 
are  to  be  recovered  "  in  an  action  of  debt  in  the  name  of 
the  people  of  the  State  of  Illinois  "  that  the  penalty  there 
imposed  is  not  "  punishment "  within  the  meaning  of  that 
word  as  used  in  said  section  208  of  the  Criminal  Code. 
Section  269d  of  the  Criminal  Code  provides  that  certain 
officers  shall  be  punished  by  fine.  Section  269g  provides 
that  such  fine  may  be  recovered  in  an  action  of  debt  in  the 
name  of  the  people  in  the  same  words  used  in  said  sections 
of  the  revenue  act. 

Again  said  sections  287  and  288  of  the  revenue  act  pro- 
vide that  for  the  offenses  there  described  a  person  found 
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guilty  may  be  removed  from  office.  That  is  punishment. 
Cumraings  v.  State  of  Missouri,  4  Wall.  (U.  S.)  277. 

In  the  Missouri  case  a  Eoman  Catholic  priest  was  indicted 
and  convicted  in  a  Missouri  State  court  for  teaching  and 
preaching  without  having  first  taken  an  oath  prescribed  by 
the  Constitution  of  that  State.  That  was  held  by  the 
Supreme  Court  of  the  United  States  to  constitute  punish- 
ment.    See  p.  320  et  seq. 

The  penalties  which  might  be  imposed  under  said  sec- 
tions 287  and  288  of  the  revenue  act,  constitute  "punish- 
ment "  in  the  sense  in  which  that  word  is  used  in  section 
208  of  the  Criminal  Code.  The  indictment  and  conviction 
of  plaintiff  in  error  under  said  section  208  is  erroneous. 

Section  74  of  the  Criminal  Code  provides  that  "  Whoever 
embezzles  ♦  ♦  ♦  shall  be  deemed  guilty  of  larceny." 
Section  79  of  that  chapter  provides  that  "  if  any  *  ♦  * 
constable  *  *  ♦  shall  fail  or  refuse  to  pay  over  any 
money  collected  by  him  *  *  *  he  shall  be  fined  *  ♦  * 
or  confined  in  the  county  jail,"  etc. 

In- Stoker  v.  People,  114  111.  320,  said  Stoker  had  been 
indicted  and  convicted  under  said  section  74.  There  was 
no  provision  in  that  section,  as  there  is  in  said  section  208, 
relating  to  **  special  provisions  *  *  *  for  the  punish- 
ment" of  a  guilty  party,  and  yet  the  Supreme  Court  says 
(p.  324): 

"  It  is  true  that  the  word  *  whoever,'  used  in  section  74, 
has  a  broad  and  comprehensive  meaning,  but  at  the  same 
time  it  is  unreasonable  to  believe  that  the  legislature 
intended  that  a  constable  should  be  prosecuted  under  both 
sections  of  the  statute." 

The  judgment  in  that  case  was  therefore  reversed  and 
the  cause  remanded. 

There  can  be  no  doubt  of  the  fact  that  the  defendant  in 
the  case  at  bar  was  liable  to  be  prosecuted  and  convicted 
under  the  "  special  provisions  "  of  said  sections  287  and  288 
of  the  revenue  act.  As  it  is  said  in  the  Stoker  case,  it  is 
unreasonable  to  believe  that  the  legislature  intended  that 
an  assessor  should  be  punished  under  said  sections  287  and 
2SS,  and  also  under  said  section  208  of  the  Criminal  Code. 
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I  The  reasoning  in  the  Stoker  case  is  conclusive  when  applied 

I  in  the  case  at  bar. 

I  For  the  reason  indicated,  the  judgment  of  the  Criminal 

Court  must  be  reversed  and  the  cause  remanded. 


Bei^Jamin  M.  Thomas  v.  John  O'Brien  Lumber  Co.  et  al. 

1.  Appbllatb  Court  Frxctick— Filing  Supplemental  Reoorda.— An 
application  for  an  extension  of  time  within  which  to  file  a  supplemeutal 
recor4  should  be  made  within  the  fint  two  days  of  the  term. 

2.  Same — Damages  on  Dismissal  of  an  Appeal,— Wh^re  a  decree  is 
not  for  the  payment  of  money  within  the  meaning  of  8eo.  78  of  the 
Practice  Act,  statutory  damages  are  not  allowable. 

Motion  to  Dismiss  Appeal. —Appeal  from  the  Superior  Ck>urt  of 
Cook  County:  the  Hon.  Theodorb  Brentano,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  October  term,  1898.  Dismissed. 
Opinion  filed  December  19,  1899. 

Benjamin  M.  Thomas,  attorney  ^o  se. 

Levi  Speaode,  attorney  for  appellee  John  O'Brien  Lum- 
ber Co. 

Dunn  &  Byron  and  John  T.  Donahue,  attorneys  for 
appellees  Von  Platen  &  Dick,  A.  T.  Stewart  &  Co.,  Holmes 
&  Awburn,  and  Gray,  Tuthill  &  Co. 

Charles  H.  Hamill,  attorney  for  appellees  Aaron  B. 
Mead  and  Samuel  Knowlton. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  court. 

A  "  short  record  "  (consisting  of  the  decree,  appeal  order 
and  appeal  bond)  was  filed  in  this  cause  on  the  second  day 
of  the  October  term,  1898,  of  this  court.  On  the  eleventh 
dav  of  the  said  term,  diminution  of  the  record  was  sue:- 
gested  and  leave  given  to  file,  instanter,  a  supplemental 
record,  which  was  done. 
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The  leave  so  given  was  granted  out  of  a  desire  by  the 
court  to  afford  to  appellant  additional  time  within  which  to 
perfect  his  appeal,  but  under  a  misapprehension  of  the  law. 
The  appellee  Lumber  Company  moved  upon  a  short  record 
brought  up  by  it,  in  this  cause,  to  have  the  appeal  dismissed 
with  statutory  damages,  and  such  motion  was  taken  to  be 
considered  when  this  appeal  should  be  reached.  The  appli- 
cation for  an  extension  of  time  within  which  to  file  the  sup- 
plemental record  should  have  been  made  within  the  first 
two  days  of  the  term.  Afterward  was  too  late,  and  the 
additional  time  allowed  by  the  order  was  something  this 
court  had  no  power  to  grant. 

The  supplemental  record  having  been  filed  under  an 
improvident  and  erroneous  order,  must  therefore  be  stricken 
from  the  files,  and  the  "  short  record  "  being  insuflScient  to 
found  any  of  the  assigned  errors  upon,  the  appeal  must,  in 
accordance  with  the  statute,  bo  dismissed.  Sec.  72,  Prac- 
tice Act,  Chap.  110,  Kev.  Stat.;  O'Kane  v.  West  End  Dry 
Goods  Store,  79  111.  App.  191. 

And  to  the  numerous  authorities  there  cited,  we  add 
Ross  V.  Piano  Steel  Works,  34  111.  App.  323;  Mason  v.  Gib- 
son, 13  111.  App.  403;  Palmer  v.  Gardiner,  77  111.  143;  Chi- 
cago City  Ry.  Co.  v.  Smith,  82  III.  App.  305,  and  the  still 
later  and  conclusive  case  (if  there  were  doubt  before)  of 
Gadwood  v.  Kerr,  181  111.  162. 

But  the  decree  is  not  one  for  the  payment  of  money 
Avithin  the  meaning  of  Sec.  73  (Rev.  Stat.  1898,  Sec.  74), 
Practice  Act. 

The  proceeding  was  to  enforce  mechanic's  lien  claims, 
and  the  decree  found  the  amounts  of  the  several  liens,  and 
ordered  the  premises  sold  unless  the  liens  were  paid  in  three 
days. 

Such  a  decree  is  an  alternative  one,  and  not  one  for  the 
recovery  of  money.  Statutory  damages  are,  therefore,  not 
allowable.  Arentz  v.  Reilly,  67  111.  App.  307;  Hamburger 
Company  v.  Glover,  157  III.  521. 

The  order  will  be  that  the  supplemental  transcript  of  the 
record  filed  herein  October  14,  1898,  be  stricken  from  the 
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files,  and  the  appeal  dismissed  for  failure  by  appellant  to 
file  record  as  required  by  law,  and  statutory  damages  denied. 
Appeal  dismissed. 

Opinion  per  Curiam. 

The  appellee  Lumber  Company  brought  to  this  court  a 
short  record  in  the  above  entitled  cause  and  moved  that 
appellant's  appeal  be  dismissed  with  statutory  damages. 
The  motion  was  reserved  to  be  considered  upon  the  hearing 
of  the  same  cause  upon  a  record  previously  brought  up  by 
appellant.  That  record  having  now  been  considered,  and 
the  appeal  dismissed,  without  statutory  damages,  the  motion 
to  dismiss  with  damages  is  denied,  and  the  appeal  docketed 
under  this  number  is  dismissed  at  the  costs  of  the  appellee 
Lumber  Company.    Appeal  dismissed  at  costs  of  appellee. 


Ignatz  Goldfinger  t.  F.  S.  Waters  &  Co.  et  al. 

1.  Appellate  Court  Practice— WTien  a  Decree  Win  Be  Affirmed. 
—When  the  record  consists  of  a  copy  of  the  decree  and  appeal  bond, 
with  a  supplemental  transcript  of  an  answer  filed  by  the  api>ellant,  and 
his  brief  raises  no  question  reviewable  by  this  court,  the  decree  appealed 
from  will  be  affirmed. 

Bill  to  Set  Aside  Fraadalent  .CooTejances.- Appeal  from  the 
Superior  Court  of  Cook  County;  the  Hon.  Henry  V.  Freeman,  Judge, 
presiding.  Heard  in  the  Branch  Appellate  Court  at  the  October  term, 
189a    Affirmed     Opinion  filed  December  19,  1899.    Rehearing  denied. 

Blum  &  Blum,  attorneys  for  appellant. 

Wilbur,  Turner  &  Hill  and  Eemt  &  Mann,  attorneys 
for  appellees. 

Mr.  Jdstioe  Shepard  delivered  the  opinion  of  the  court. 

This  purports  to  be  an  appeal  from  a  decree  in  chancery. 

The  record  consists  of  a  copy  of  the  decree  and  appeal 
bond,  with  a  supplemental  transcript  of  an  answer  filed  by 
the  appellant. 
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The  brief  for  appellant  is  not  in  any  respect,  except  that 
it  is  printed  and  is  short,  in  compliance  with  Rule  20  of  this 
court  respecting  "  Briefs." 

So  far  as  we  can  discover  from  the  so-called  brief,  not  a 
single  question  is  raised  that  is  reviewable  by  us  with  only 
the  decree  and  an  answer  before  us. 

The  decree  is  affirmed. 

Mr.  Justice  Fijekman,  having  heard  the  cause  below,  takes 
no  part  in  the  decision  here. 


Chicago  Tip  &  Tire  Co.  y.  Robert  F.  Beardsley  et  al. 

1.  QuEgTiON  OF  Fact— Breach  of  a  Contract— 'Whether  a  csontract 
iia.s  been  violated  1)>  the  delivery  of  goods  which  were  defective,  and  by 
reason  of  such  defects,  unmerchantable,  is  a  question  for  the  jury. 

Assninpsit.— Appt^al  from  the  Superior  CJourt  of  Cook  County;  the 
Hon.  Philip  Stein.  Judge,  presiding.  Heard  in  the  Branch  AppeHate 
Court  at  the  October  term,  1898.     Affirmed.     Opinion  filed  December 

19,  1899. 

WicKERSHAAi  &  IlArNKB,  attomeys  for  appellant. 

Henky  S.  Shedd,  attorney  for  appellees. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court 
This  is  a  suit  in  assumpsit  to  recover  for  goods  sold 
under  a  written  agreement  and  delivered  by  appellees  to 
appellant. 

The  only  point  urged  by  appellant's  counsel  is  "  that  the 
evidence  is  overwhelming  that  the  appellees  violated  their 
contract."  Tliis  violation  is  said  to  consist  in  furnishing 
bicycle  spring  seat  posts,  defective  in  workmanship  and 
material,  which  were  not  good  and  merchantable.  There 
is  testimony  tending  to  show  that  the  posts  in  controversy 
were  in  many  cases  returned  to  appellant   by  parties  to 
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whom  they  had  been  sold,  and  that  in  some  instances  appel- 
lees took  back  from  appellant  such  returned  posts  and 
replaced  them  with  new  ones  of  an  improved  style,  differ- 
ently manufactured.  There  is  also  testimony  to  the  effect 
that  the  metal  used  in  certain  selected  posts  complained  of, 
did  not  possess  sufficient  strength  and  durability  for  the 
purpose,  and  that  appellant  had  paid  seven  hundred  dollars 
on  account,  upon  condition  that  if  appellees  did  not  make 
the  posts  satisfactory,  their  money  would  be  returned,  and 
this  amount,  it  is  claimed,  appellant  was  entitled  to  have 
allowed  as  a  set-off.  It  is  said  that  the  contract  was  an 
entire  contract,  and  that  there  was  an  implied  warranty 
that  the  posts  would  be  of  a  fairly  and  reasonably  good 
quality,  and  suitable  for  the  purpose  for  which  they  were 
to  be  used.  It  is  contended  that  instead  of  a  verdict  for 
appellees,  a  verdict  should  have  been  returned  in  favor  of 
appellant  for  money  paid  in  advertising  the  posts,  in  addi- 
tion to  the  money  paid  on  account. 

The  agreement  in  writing  between  the  parties  provided 
that  appellant  should  have  exclusive  sale  of  the  posts,  pay 
a  certain  agreed  price  for  each  one,  and  that  on  the  fifteenth 
of  each  month  settlement  should  be  made  for  posts  previ- 
ously delivered.  All  that  the  appellees  agreed  to  do  under 
that  contract,  was  to  give  to  appellant  "  full  and  exclusive 
control  of  the  sale  of  the  Beardsley  Patent  Spring  Seat 
Posts  (patents  covering  which  are  owned  and  controlled  by 
said  party  of  the  first  part)  subject  to  "  certain  conditions 
which  are  set  forth. 

There  is  evidence  tending  to  show  that  appellees  are 
making  an  improved  style  of  post,  better  than  those  which 
had  been  delivered  to  appellant,  for  which  recovery  is  in 
this  case  sought.  But  the  real  question  is  whether  the 
contract  was  violated  by  delivery  of  posts  which  were 
defective,  and  by  reason  of  such  defects,  unmerchantable. 
This  was  a  question  for  the  jury,  and  there  was  ample  evi- 
dence to  sustain  their  finding. 

One  of  appellant's  witnesses  testified  that  the  posts  were 
the  same  in  design  and  pattern  as  the  ones  appellees  were 


Digitized  by  VjOOQ IC 


86  188 
86  835 
86    336 


186  Appellate  Courts  op  Illinois. 

Vol.  86.]  Hough  v.  Wells. 

making  and  delivering  at  the  time  the  contract  was  made. 
Appellant  seems  to  have  received  what  it  contracted  for,  in 
these  respects  at  least,  and  that  the  posts  were  defective  in 
other  ways  is  not  established.  If  the  contract  was  one- 
sided, it  was  of  their  own  making. 
The  judgment  of  the  Superior  Court  must  be  affirmed. 


William  Hough  y.  George  Wells^  Aaron  B.  Head,  Trns- 
tee,  Albert  L.  Goe,  Successor  in  Trust. 

1.  Mortgage  Foreclosure— <SJoZtcifor*«  Fees, — Where  a  trust  deed 
provides  for  the  allowance  of  a  solicitor's  fee  equal  to  five  per  centum 
upon  the  amount  of  the  principal  and  interest  in  case  of  default,  and 
a  bill  is  filed  to  foreclose,  it  is  proper  to  allow  such  a  fee,  an  attorney 
practicing  at  the  Chicago  bar  having  testified  that  a  solicitor's  fee  equal 
to  five  per  centum  upon  the  amount  found  due  is  a  customary  and  reason- 
able fee  in  the  cause. 

2.  Depositions— Oiyec^iorw,  When  to  he  3'a*«n.— Objections  that 
depositions  taken  before  the  master  are  not  signed  by  the  witnesses 
should  not  be  made  for  the  first  time  in  this  court 

8.  Appellate  Court  Practice— S^a^uiory  Damages  on  Affirmance. 
— Where  an  appeal  or  writ  of  error  is  prosecuted  only  for  delay,  a 
motion  to  affirm  the  judgment  or  decree,  with  statutory  damages,  is 
proper. 

Mortgage  Foreclosure. —Appeal  from  the  Circuit  Court  of  Cook 
County  ;  the  Hon.  Edward  F.  Dunne,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  October  term,  1899.  Affirmed,  with  1^\q 
per  cent  damages.     Opinion  filed  December  19,  1899. 

Charles  Piokler,  attorney  for  appellant. 

Charles  H.  Hamill,  attorney  for  appellees. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  court 
This  appeal  is  from  a  decree  of  sale  in  a  mortgage  fore- 
closure proceeding.  The  decree  finds  that  there  is  due  to 
the  appellee,  for  principal  and  interest,  $2,208.68,  and  for 
solicitor's  fees  five  per  centum  thereon,  to  wit,  $113.43, 
and  orders  a  sale  of  the  mortgaged  premises  unless  the 
amount  found  due  be  paid  within  five  days. 
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The  only  errors  urged  are  (1),  the  allowance  of  solicitor's 
fees,  and  (2)  that  the  depositions  of  the  witnesses  who  tes- 
tified before  the  master  are  not  signed,  and  their  signatures 
were  not  waived. 

The  trust  deed  provides  for  the  allowance  of  a  solicitor's 
fee  equal  to  five  per  centum  upon  the  amount  of  the  princi- 
pal and  interest,  in  case  of  default,  and  a  bill  being  filed  to 
foreclose.  In  addition  thereto,  it  was  testified,  by  an  attor- 
ney practicing  at  the  Chicago  bar,  that  a  solicitor's  fee 
equal  to  five  per  centum  upon  the  amount  found  due  was  a 
customary  and  reasonable  fee  in  the  cause.  There  was  no 
error  in  respect  of  the  solicitor's  fee.    Springer  v.  Cochran, 

84  111.  App.  644. 

The  objections  that  the  depositions  taken  before  the 
master  are  not  signed  by  the  witnesses  is  first  made  in  this 
court. 

This  might  have  been  good  ground  to  suppress  the  evi- 
dence had  a  motion  been  entered  in  the  Circuit  Court  for 
that  purpose,  but  appellant  has  waived  the  objection  by  his 
silence.  Made  for  the  first  time  in  this  court,  the  objection 
comes  too  late.    Jones  v.  King,  86  111.  225. 

Appellee  asks  that  the  decree  be  affirmed  with  statutory 
damages  of  ten  per  centum  for  delay,  under  Sec.  23,  Ch.  33, 
R.  S,,  entitled  "  Costs,"  and,  following  Town  v.  Alexander, 

85  111.  App.  512,  the  court  being  of  opinion  that  the  appeal 
is  prosecuted  for  delay,  the  order  is  that  the  decree  be 
affirmed,  and  judgment  entered  against  appellant  in  favor 
of  appellee  for  five  per  centum  on  $2,268.68,  the  amount 
found  due  by  the  decree  for  principal  and  interest,  and 
that  execution  issue  therefor.  Affirmed  with  five  per  cent 
damages. 


Bobert  W.  Haxton  v.  H.  P.  Mount. 

1.  Decrees — Part  Payment  Does  Not  Render  Void,— A  voluntary 
and  unconditional  payment  by  a  judgment  debtor  of  a  part  of  the  judg- 
ment debt  will  not  per  8e  operate  to  vacate  and  make  void  the  decree. 

2.  Sheriffs— Eicecuiion  of  Process  by  a  Successor  in  Office,— A 
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change  in  the  office  of  sheriff  is  of  no  consequence;  a  sheriff  can  exe- 
cute process  directed  to  his  predecessor  in  office. 

Bill  to  Foreclose  a  Chattel  Mortgage.— Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Mubrat  F.  Tulet,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1899.  Affirmed.  Opinion  filed 
January  4,  1900. 

Statement  of  Facts. — In  1897  appellee  filed  his  bill  of 
complaint  in  the  Circuit  Court  of  Cook  County,  to  foreclose 
a  chattel  mortgage  to  him  made  by  appellant  and  his  wife 
to  secure  certain  notes  amounting  to  $390.  Appellant  and 
Nellie  A.  Maxton,  his  wife,  were  duly  served  with  process 
and  entered  their  appearance  in  said  cause  on  June  11, 
1897.  On  June  9,  1898,  the  cause  was  heard  upon  the  bill 
of  complaint,  the  answers  of  defendants  and  replications, 
and  upon  proofs  and  exhibits  heard  and  taken  in  open 
court.  On  the  same  day  a  decree  was  entered,  finding  that 
the  material  allegations  in  the  bill  of  complaint  were  true; 
that  there  was  due  appellee  the  sum  of  $240,  and  ordering 
that  the  property  described  in  the  bill  of  complaint  should 
be  sold  in  manner  stated,  unless  said  sum  was  paid  within 
ninety  days  from  that  date.  It  was  further  ordered  that 
James  Pease,  the  then  sheriff  of  Cook  county,  execute  said 
decree.  An  appeal  was  prayed  and  allowed  upon  filing 
bond  in  thirty  days  and  certificate  of  evidence  in  sixty  days. 
This  appeal  was  never  perfected,  and  no  bond  or  certificate 
of  evidence  filed  in  compliance  with  said  order.  On  Decem- 
ber 21,  1898,  a  supplemental  order  or  decree  was  entered  in 
said  cause  under  the  following  circumstances,  to  wit :  On 
December  9,  1898,  the  appellant,  Kobert  W.  Maxton,  by  his 
solicitor,  appeared  before  a  judge  of  the  Circuit  Court  and 
applied  for  an  order  restraining  the  sheriff  from  executing 
the  decree  of  June  9,  1898,  whereupon  the  appellee  made  a 
cross-motion  for  an  order  directing  the  sheriff  to  take  pos- 
session of  and  to  sell  the  property  described  in  the  decree 
of  June  9th,  for  the  balance  due  appellee  under  said  decree 
Affidavits  were  read  in  support  of  said  motions,  and  on 
December  21,  1898,  the  court  entered  an  order  finding  that 
since  June  9th  the  defendants  had  paid  to  the  complainant, 
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on  accoant  of  said  decree  of  June  9th,  the  sura  of  $40,  and 
that  there  was  still  due  the  complainant  under  said  decree 
the  sum  of  $200,  with  interest  and  costs,  and  ordering  tlje 
then  sheriff  to  take  possession  of  and  to  sell  the  pro}>erty 
mentioned  in  the  decree  of  June  9th,  to  satisfy  the  amount 
due  appellee.  Appellant  prayed  and  was  allowed  an  appeal 
from  this  decree. 

This  cause  now  comes  before  this  court  upon  the  appeal 
from  the  decree  of  December  21,  1898. 

Ernest  Saunbebs,  attorney  for  appellant. 

A.  Morris  Johnson,  attorney  for  appellee. 

Mb.  Presiding  Justice  Sears  delivered  the  opinion  of 
the  court. 

It  is  contended  by  appellee  that  the  decree  of  December 
21,  1898,  is  erroneous  because,  first,  the  bill  of  complaint 
does  not  allege  that  the  property  described  in  the  mort- 
gage and  sought  to  be  reached  by  the  bill  to  foreclose  was 
at  time  of  filing  bill  situated  in  Cook  county,  Illinois, 
and  because  neither  the  decree  of  June  9,  1898,  nor  that  of 
December  21,  1898,  finds  that  the  property  was  so  located; 
second,  because  after  the  entry  of  the  decree  of  June  9, 1898, 
and  before  December  21, 1898, the  appellant  had  paid  $40  to 
apply  on  the  amount  found  due  by  the  decree  of  June  9, 1898; 
third,  because  the  decree  of  December  21,  1898,  directed 
Ernest  J.  Magerstadt,  then  sheriff  of  Cook  county,  to  take 
possession  of  the  property  and  make  sale  of  the  same,  while 
the  decree  of  June  9,  1898,  ordered  its  execution  by  James 
Pease,  then  sheriff  of  said  count}';  and  fourth,  because  it  is 
claimed  the  effect  of  the  entering  of  the  decree  of  Decem- 
ber 21,  1898,  was  to  leave  two  independent  liens,  as  found 
by  the  two  decrees,  to  be  enforced  against  the  property  for 
the  satisfaction  of  the  one  debt. 

There  is  nothing  in  any  of  these  contentions  which,  in 
our  opinion,  merits  very  serious  consideration.  As  to  the 
first,  it  is  enough,  without  discussing  the  necessity  of  the  alle- 
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gation,  to  say  that  the  bill  of  complaint  does  allege  in  sub- 
stance and  effect  that  the  property  was  at  the  time  of 
exhibiting  the  bill  located  in  Cook  county,  Illinois. 

As  to  the  second,  there  are  no  facts  presented  which  in 
any  way  tend  to  show  that  the  decree  of  June  9,  1898,  was 
in  any  way  satisfied  or  released,  except  as  to  the  extent  of 
the  payment  of  forty  dollars  thereon,  and  to  that  extent  it 
is  not  enforced  by  the  decree  of  December  21, 1898.  There 
is  no  ground  whatever  for  the  contention  that  a  voluntary 
and  unconditional  payment  by  the  judgment  debtor  of  a 
part  of  the  judgment  debt  wUlper  se  operate  to  vacate  and 
make  void  the  decree. 

As  to  the  third,  the  change  in  the  office  of  sheriff  is  of  no 
consequence.  Magerstadt,  sheriff,  could  execute  process 
directed  to  Pease,  his  predecessor  in  oflBce.  Greenup  v. 
Stoker,  12  111.  24. 

And  as  to  the  fourth  point,  the  decree  complained  of,  viz., 
that  of  December  21,  1898,  in  its  terms  provides  that  it  and 
the  decree  of  June  9, 1898,  shall  constitute  a  lien  for  the 
amount  only  which  was  found  due  by  the  decree  of  Decem- 
ber 21, 1893.    The  decree  is  affirmed. 


m    190 
ai988  109   George  F.  Harding  v.  Frank  A.  Helmer^  Receiver,  etc., 

^^^3g  f^  Chai^les  B.  Farwell  et  al. 

1.  Appellate  CtoURT  Practice— ^««tflrnmenf«  of  Errors  and  Crosa- 
Errors  Mast  be  Written  upon  or  Attached  to  the  Record.— -The  rules  of 
this  court  require  that  aU  assignments  of  errors  and  cross-errors  must 
be  written  upon  or  attached  to  the  record.  For  non-complianoe  with 
the  rule  such  cross-errors  need  not  be  considered. 

2.  Cross-Errors— To  What  They  Can  Not  be  Assigned.— CroBa-eiroT 
can  not  be  assigned  as  to  the  part  of  a  decree  not  brought  up  by  the 
appeaU  or  suit  in  error. 

Appeal  and  Error  from  and  to  the  Circuit  Court  of  Cook  County  (two 
cases  consolidated);  the  Hon.  John  Gibbons,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  March  term,  1899.  Affirmed. 
Opinion  filed  January  2,  1900. 
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Wm.  J.  Ammbn,  attorney  for  appellant. 

Charles  E.  Pope,  attorney  for  Selah  Reeve. 

Tenney,  MoConnbll,  Coffeen  &  Harding,  attorneys  for 
appellees. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion  of 
the  court. 

This  appeal  and  writ  of  error  were  consolidated  by  order 
entered  upon  the  stipulation  of  parties  and  heard  upon  one 
record.  They  are  from  a  decree  of  the  Circuit  Court,  en- 
tered June  3,  1898,  and  the  real  questions  for  decision  are 
embraced  in  the  single  proposition  of  whether  the  decree 
is  or  is  not  warranted  by  the  order  and  opinion  of  the 
Supreme  Court  reversing  a  former  decree  herein,  and  re- 
manding the  cause  "  for  such  other  and  further  proceedings 
as  to  law  and  justice  shall  appertain,  not  inconsistent  with 
the  opinion  of  the  court"  then  filed.  Farwell  v.  Great 
Western  Telegraph  Company,  161  111.  522. 

The  pivotal  contention  by  appellant  is  directed  to  that 
part  of  the  decree  which  adjudges  the  payment  by  him  to 
the  receiver  of  the  sum  of  $16,068.84,  being  the  amount 
($14,719.50)  found  due  by  the  master,  with  interest  added  to 
the  date  of  the  decree. 

The  master  arrived  at  the  amount  stated  by  him  to  be  due 
from  appellant  by  charging  appellant  with  $7,622.44,  and 
adding  interest  thereto  from  November  27,  1880,  at  the 
rate  of  six  per  cent  per  annum  until  July  1, 1891,  and  there, 
after  at  the  rate  of  five  per  cent  per  annum  to  the  date  of 
his  report. 

The  said  sum  of  $7,622.44  is  the  amount  which  the  mas- 
ter was  directed,  by  the  interlocutory  decree  entered  herein, 
to  charge  appellant  with  and  to  allow  interest  upon  from 
said  November  27,  1880.  And  said  $7,622.44  is  the  same 
sum  which  appellant  testified  was  the  amount  of  certain 
bonds  and  coupons  held  by  him  on  said  November  27, 1880, 
and  the  exact  amount  received  by  him  from  the  proceeds 
of  the  sale  of  the  telegraph  lines. 
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And  for  the  amount  received  by  appellant  from  the 
proceeds  of  such  sale,  the  Supreme  Court,  by  its  opinion, 
expressly  held  appellant  should  be  compelled  to  account, 
with  interest  from  said  November  27,  1880. 

It  is  not  for  us  to  question  either  the  reasoning  or  con- 
clusion of  the  Supreme  Court.  All  persons  interested  in 
the  question  can  see  the  lengthy  and  apparently  exhaustive 
opinion  by  that  court  upon  the  case,  by  referring  to  161  111. 
522.  It  seems  to  us  that  there  is  nothing  we  can  add  to 
that  opinion — especially  with  reference  to  the  propositions 
advanced  by  appellant. 

If  appellant  is  entitled  to  a  set-off  against  the  amount 
decreed  against  him,  we  are  utterly  unable,  unless  in  disre- 
gard of  the  opinion  of  the  Supreme  Court,  to  find  any  war- 
rant for  it.  For  us  to  explain  the  opinion  of  the  Supreme 
Court  would  be  in  a  sense  an  attack  upon  it  for  want  of 
certainty,  which  we  are  not  prepared  to  make.  It  seems  to 
us  to  be,  in  expression  and  necessary  inference,  as  plain  as 
words  can  be,  and  to  fully  warrant  the  proceedings  of  the 
Circuit  Court  and  the  decree  appealed  from. 

We  have  considered  every  assignment  of  error  that  has 
been  argued  by  appellant,  and  are  of  opinion  none  of  them 
are  sustainable. 

A  loose  paper,  entitled  as  and  purporting  to  contain  an 
assignment  of  cross-errors  by  Selah  Reeve,  one  of  the 
defendants  in  error,  has  been  filed  by  leave  of  court  given 
to  assign  cross-errors,  and  a  brief  has  been  filed  in  behalf  of 
said  Reeve. 

The  rule  of  this  court  (Rule  12)  requires  that  all  assign- 
ments of  errors  and  cross-errors  "  must  be  written  upon  or 
attached  to  the  record."  For  non-compliance  with  the  rule 
these  cross-errors  need  not  be  considered  by  us,  but  there  is 
a  meritorious  reason  also. 

There  is  nothing  in  the  decree  now  before  us  of  which 
appellant  complains  that  concerns  Reeve,  so  far  as  we  can 
see,  and  no  error  is  assigned  or  argued  against  him,  or  as  to 
any  part  of  the  decree  in  which  he  may,  possibly,  be  inter- 
ested.   Cross-errors  can  not  be  assigned  as  to  the  part  of  a 
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decree  not  brought  up    by  the  appeal,  or  suit  in  error. 
Walker  v.  Pritchard,  121  III.  221;  Robbins  v.  Butler  Paper 
Company,  35  111.  App.  512. 
The  decree  of  the  Circuit  Court  is  affirmed. 

Mr.  Justice  Hoeton  does  not  participate  in  the  decision. 


Charles  H.  Mallory  v.  Mary  Mallory. 

1,  Mortgages—  TFT^f  Constitutes^  in  Equity,  —Where  a  purchaser  of 
real  estate  delivers  to  his  creditor  his  deed  of  the  same  and  also  executes 
a  writing,  under  seaU  stating  in  substance  that  he  has  borrowed  a  cer- 
tain amount  from  him  and  delivered  to  him  the  deed,  to  be  by  him  held  in 
escrow,  and  not  to  be  recorded  till  said  amount  should  be  repaid,  within 
three  years,  binding  himself,  his  heirs  and  assigns,  so  to  do,  such  agree- 
ment, together  with  the  wairanty  deed  conveying  the  title  of  the  prem- 
ises for  the  purpose  of  securing  the  indebtedness,  constitutes  in  equity  a 
mortgage. 

2.  SjiUK— Assignable  in  Equity,— Such  a  mortgage  is  assignable  in 
equity  by  indorsements  on  the  written  instrument. 

8.  SjiMX—What  is  a  /?e/ea«e.— Where  the  owner  of  such  mortgage 
and  the  debt  secured  by  it,  by  a  quit  claim  deed  made  by  him,  conveys 
all  his  interest  as  mortgagee  in  the  real  estate  in  question,  such  deed  is 
in  equity  a  release  of  his  moi-tgage  interest 

4.  Dower— <4  Release  of  an  Inchoate  Right— X  quit  claim  deed  exe- 
cuted by  the  holder  of  a  mortgage,  for  the  purpose  of  releasing  all  his 
interest  in  the  premises,  is  to  be  construed  in  the  light  of  the  evidence 
and  the  condition  of  the  title  at  the  time,  and  not  only  as  a  release  of 
an  inchoate  right  of  dower. 

5.  Dexds— Construction  of,  etc.— A  deed  is  always  to  be  construed, 
not  only  with  reference  to  its  words,  but  in  the  light  of  the  circum- 
stances existing  at  the  time  it  was  made,  and  the  relations  of  the  parties 
to  the  title. 

Bill  for  Belief.— Appeal  from  the  Superior  Court  of  Cook  County; 
the  Hon.  Farlin  Q.  Ball,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1899.  Reversed  and  remanded  with  directions.  Opinion 
filed  December  14, 1899. 

Statement  by  the  Court. — About  December  4, 1885,  Cath- 
erine Mallory  purchased  of  Fuller  and  others  the  premises 
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in  controversy  in  this  case,  and  received  a  warranty  deed 
therefor  to  her  of  that  date,  and  being  indebted  to  William 
Riley  in  the  sum  of  $356,10,  to  secure  the  same,  delivered  to 
said  Riley  the  warranty  deed,  and  also  executed  a  writing 
under  seal  stating  in  substance  that  she  had  borrowed  said 
amount  from  Riley  on  December  4, 1885,  and  had  delivered 
to  him  said  warranty  deed,  to  be  by  him  held  in  escrow,  and 
not  to  be  recorded  till  said  amount  should  be  repaid  within 
three  years,  and  that  she  thereby  agreed  and  bound  herself, 
her  heirs  and  assigns,  so  to  do.  No  separate  note  or  writings 
evidencing  the  debt  to  Riley  was  made.  Neither  the  war- 
ranty deed  nor  said  writing  were  ever  recorded,  and  there 
was  indorsed  on  the  back  of  said  sealed  writing  the  fol- 
lowing: "Transferred  to  Wm.  Skakel,  June  21,  1895. 
Wm.  Riley; ''  also,  "  Transferred  to  Mary  F.  Mallory,  Dec. 
17,  1895.    Wm.  Skakel." 

The  premises  in  question  were  a  lot  and  cottage  of  the 
value  of  $1,500,  and  were  occupied  from  the  date  of  the 
warranty  deed  by  Catherine  Mallory  as  her  homestead 
until  the  time  of  her  death,  which  was  January  9,  1898. 
Appellant  was  a  nephew  of  said  Catherine,  lived  with  her 
for  twenty-five  years  prior  to  her  death,  supported  her,  and 
paid  all  taxes  and  special  assessments  upon  the  property  in 
question,  amounting  to  about  $325,  and  also  paid  for 
repairs  and  improvements  upon  it,  $269. 

Catherine  Mallory  had  two  sons,  Michael  F.  Mallory,  the 
husband  of  appellee,  and  John  Mallory,  neither  of  whom 
lived  with  their  mother  nor  contributed  to  her  support, 
though  said  Michael,  as  he  testified,  had  plenty  of  money 
and  was  a  money  maker.  July  28,  1896,  said  Catherine 
conveyed  said  real  estate  by  quit  claim  deed  to  appellant, 
and  by  quit  claim  deed  bearing  the  same  date  appellee  and 
her  husband  also  conveyed  to  appellant  the  same  premises. 
In  the  latter  deed  "  Michael  F.  Mallory  and  Mary  F.  Mal- 
lory, his  wife,"  are  named  as  grantors.  The  consideration 
expressed  in  the  deed  is  ten  dollars,  but  it  appears  that 
nothing  was  paid  by  appellant  for  the  deed.  Appellant 
testifies  that  the  deed  was  made  at  the  suggestion  of  Michael 
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Mallory,  because  the  latter  said  that  he  and  his  wife  wanted 
to  arrange  that  appellant  have  the  property,  and  that  they 
said  they  thought  he  was  entitled  to  it.  Appellee  testi- 
fied that  she  signed  the  deed  willingly;  *"  my  dower  right, 
that  is  all  I  signed  away."  Michael  F.  Mallory  testified 
that  when  the  deed  was  made  he  told  appellant,  "  here  is  a 
chance,  you  make  out  an  instrument  and  I  will  sign  it — sign 
away  my  interest  in  the  land  there.  I  have  plenty  of 
money  and  am  a  money  maker,  and  therefore  I  don't  want 
anything  more  to  do  with  the  property."  Appellant  testi- 
fies that  he  knew  of  the  indebtedness  of  Catherine  Mallory 
to  Riley,  but  did  not  know  of  the  writing  held  by  Riley  at 
the  time  that  appellee  and  her  husband  made  the  deed  to 
him.  Appellee  testified  that  appellant  did  know  of  the 
existence  of  the  mortgage,  but  her  testimony  shows  that 
she  only  heard  that  he  knew  of  it  from  others.  She  says 
she  never  presented  it  to  appellant  for  payment.  Michael 
F.  Mallory  testified  that  appellant  knew  of  the  mortgage 
before  it  was  transferred  to  Skakel,  and  before  his  and 
appellant's  quit  claim  deed  to  appellant,  but  this  appellant 
denies. 

At  the  time  appellee  and  her  husband  made  the  quit 
claim  deed  to  appellant,  as  she  testified,  she  was  the  owner 
of  the  mortgage  to  Riley. 

Appellee  filed  her  bill,  setting  up  said  written  instru- 
ment executed  by  Catherine  Mallory  to  Riley,  and  its 
deposit,  together  with  the  warranty  deed,  with  him  as  secu- 
rity, the  transfer  to  Skakel,  and  appellee  claiming  that  it 
was  a  mortgage  for  the  indebtedness  to  Riley,  and  asking 
that  it  be  declared  a  lien  on  said  real  estate  for  the  amount 
due  thereon,  and  in  default  of  payment  that  the  property 
be  sold.  Appellant  answered  the  bill  and  set  np,  among 
other  things,  the  conveyances  by  Catherine  Mallory  to  him 
of  said  real  estate,  and  also  of  Michael  F.  Mallory  and 
appellee  to  appellant,  and  that  by  the  latter  deed  appellee 
conveyed  all  her  right,  title  and  interest  in  said  premises 
to  appellant. 

After  replication  the  cause  was  referred  to  a  master  to 
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take  proof  and  report  his  conclusions.  The  master  reported 
the  facts  substantially  as  above  stated,  concluded  that 
said  instrument  in  writing  from  Catherine  Mallory  to  Kiley 
and  its  deposit,  together  with  the  warranty  deed,  with 
Riley,  constituted  a  mortgage  in  his  favor,  and  that  the  same 
was  owned  by  appellee,  she  having  received  it  by  assign- 
ment through  the  indorsements  thereon  as  above  stated, 
and  recommended  a  sale  of  the  real  estate  for  the  amount 
found  due  to  January  1,  1899,  being  $544.48.  Exceptions 
to  the  ref/brt  were  overruled,  the  report  confirmed  and  a 
decree  entered  by  the  chancellor  in  conformity  thereto. 
From  this  decree  the  appeal  herein  is  taken. 

Frank  H.  Graham,  attorney  for  appellant. 

No  precise  formality  in  making  a  release  of  the  lien  of  a 
mortgage  is  necessary.  It  may  be  effected  by  a  reconvej^- 
ance.  Release  may  be  made  of  the  whole  or  a  part  of  the 
mortgaged  premises  b}'^  a  quit  claim  deed  from  the  mort- 
gagee to  the  mortgagor.     2  Jones  on  Mort.  (4th  Ed.)  972. 

And  in  it  the  estate  of  a  mortgagee  of  land  is  a  legal 
estate  which  passes  by  the  same  instruments  of  convej-'ance 
as  other  legal  estates.  Welsh  v.  Priest,  8  Allan  (Mass.),  165. 

Where  land  is  conveyed  in  mortgage,  and  no  separate 
obligation  is  given  for  payment  of  the  money,  a  deed  of 
quit  claim  of  the  land  from  the  mortgagee  to  a  stranger  is 
sufficient  to  assign  the  mortgage  and  all  the  rights  and 
interests  under  it.     Dorkray  v.  Noble,  8  Me.  278. 

The  same  rule  applies  where  the  debt  has  not  been 
assigned.     Welsh* v.  Phillips,  64  Ala.  309. 

A  conveyance  by  the  mortgagee,  by  quit  claim  deed  or 
otherwise,  operates  as  an  equitable  assignment  of  the  debt. 
Smith  V.  Hitchcock,  130  Mass.  570;  Freeman  v.  McGaw, 
15  Pick.  (Mass.)  82;  Hunt  v.  Hunt,  14  Pick.  (Mass.)  374. 

A  mortgagee  is  considered  as  having  a  legal  estate  which 
may  be  alienated  or  transferred  by  any  of  the  established 
modes  of  conveyance.  Hill  v.  More,  40  Me.  515;  Crooker 
V.  Jewell,  31  Me.  306. 

A  conveyance  by  the  mortgagee  would  convey  all  the 
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right  the  mortgagee  had  in  the  premises,  which  is  a  condi- 
tional fee,  and  also  operates  as  an  equitable  assignment  of 
the  mortgagee's  interest  in  the  debt.  Lawrence  v.  Strat- 
ton,  6  Cush.  163. 

A  mortgage  is  not  assignable  at  law  by  mere  indorse- 
ment, as  in  the  case  of  commercial  paper,  but  on  the  other 
hand  the  estate  and  interest  of  the  mortgagee  may  be  con- 
veyed to  a  third  party  by  deed  with  apt  words  of  convey- 
ance, and  the  fact  that  it  is  in  form  an  assignment  makes 
no  difference.     Barrett  v.,  Hinckley,  124  111.  45. 

A  conveyance  by  a  mortgagee  discharges  the  mortgage. 
Hussey  v.  Hill,  120  N".  C.  312. 

A  formal  assignment  of  a  mortgage  in  law  is  properly 
made  by  deed  which  may  be  a  separate  instrument  or  deed 
of  quit  claim  of  the  premises  in  usual  form  by  the  mort- 
gagee to  a  third  party,  which  operates  as  an  assignment  of 
his  interest  as  mortgagee.  15  Am.  &  Eng.  Enc.  of  Law, 
843;  Dorkray  v.  Noble,  8  Me.  278;  Dixiield  v.  Newton,  41 
Me.  221;  Weeks  v.  Eaton,  15  N.  H.  145. 

E.  S.  CuMMiNGs,  attorney  for  appellee. 

An  equitable  mortgage  may  be  defined  as  a  transaction 
which  has  the  intent  but  not  the  form  of  a  mortgage,  and 
which  a  court  of  equity  will  enforce  to  the  same  extent  as 
a  mortgage.     11  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.),  123. 

Where  the  language  employed  when  read  in  the  light  of 
the  surrounding  circumstances  clearly  expresses  an  inten- 
tion of  charging  the  land  with  the  payment  of  money, 
although  the  agreement  may  not  operate  as  a  mortgage  at 
law,  the  intention  of  the  parties  will  be  eflfectuated  by 
enforcing  it  as  an  equitable  mortgage.  Peckham  v.  Had- 
dock, 36  IlL  38. 

Where  the  equitable  owner  of  the  land  assents,  in  writ- 
ing, that  the  holder  of  the  legal  title  to  the  same  may  hold 
the  title  as  security  for  the  money  borrowed  by  such  owner 
of  a  third  person,  this  will  be  sufficient  to  create  an  equi- 
table lien  on  the  land  for  the  benefit  of  his  creditor.  Chad- 
wick  V.  Clapp,  69  111.  119. 
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Where  a  mortgage  has  been  made  and  no  separate  obli- 
gation given  for  the  payment  of  the  money  secured  by  the 
mortgage,  an  assignment  of  the  mortgage  transfers  all  the 
rights  and  interests  under  it.  2  Am.  &  Eng.  Enc.  of  Law 
(2d  Ed.),  1086;  2  Jones  on  Mortgages  (5th  Ed.),  Sec.  457. 

If,  on  the  face  of  the  pleadings,  no  necessity  appears  for 
making  the  assignor  a  party,  and  it  does  not  appear  that  he 
has  any  interest,  an  objection  raised  at  the  hearing  that  he 
is  not  a  party  will  not  prevail.  2  Jones  on  Mortgages 
(5th  Ed.),  Sec.  1375,  top  of  page  308. 

A  mortgage  being  a  mere  incident  to  the  mortgage  debt, 
the  conveyance  of  the  mortgagee's  interest  in  the  land 
without  foreclosure  and  without  an  assignment  of  the  debt 
is  considered  in  law  a  nullity  and  passes  no  title.  Delano 
V.  Bennett,  90  111.  533;  Barrett  v.  Hinckley,  124  111.  44. 

Mr,  Justice  Windbs  delivered  the  opinion  of  the  court. 

The  written  instrument  executed  by  Catherine  Mallory 
to  Riley,  hereinabove  set  out,  and  its  deposit  with  Riley, 
together  with  the  warranty  deed  conveying  the  title  of  the 
premises  in  question  to  Catherine  Mallory  for  the  purpose 
of  securing  her  indebtedness  to  Riley,  constituted  in  equity 
a  mortgage.  Peckham  v.  Haddock,  36  111.  38;  Chadwick 
V.  Clapp,  01)  111.  119. 

This  mortgage  is  in  equity  assignable,  and  was,  by  the 
indorsements  on  the  written  instrument  set  out  in  the  state- 
ment preceding  this  opinion,  assigned  to,  and  the  title 
thereto  in  equity  was  thereby  vested  in,  appellee.  2  Jones 
on  Mort.,  Sec.  457;  Barrett  v.  Hinckley,  124  111.  44-6. 

Appellee,  being  the  owner  of  the  mortgage  in  question, 
as  well  as  the  debt  secured  by  it,  there  being  no  note  or 
other  evidence  of  the  debt  aside  from  the  mortgage,  upon 
the  28th  day  of  July,  1S96,  by  her  quitclaim  deed  of  that 
date,  voluntarily  made  by  her,  conveyed  all  her  right  and 
interest  as  mortgagee  in  the  real  estate  in  question  to  appel- 
lant. This  deed  was  in  equity  a  release  of  the  mortgage 
interest  of  appellee.  Dorkray  v.  Noble,  8  Mo.  278;  Welsh 
V.  Priest,  8  Allan  (Mass.),  165;  2  Jones  on  Mortg.  (2d  Ed.) 
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Sec.  972;  Waters  v.  Waters,  20  la.  363-7;  Hussey  v.  Hill, 
120  K  C.  312;  Woodbury  v.  Aikia,  13  111.  639-42;  Barrett 
case,  supra. 

The  contention  that  appellee,  by  her  quit  claim  deed,  only 
conveyed  her  dower,  is  not  tenable.  The  owner  of  the  fee 
at  that  time,  Catherine  Mallory,  was  living,  and  on  the  same 
day  conveyed  it  to  appellant.  The  husband  of  appellee  had 
no  right,  title  or  interest  in  the  real  estate,  and  therefore 
appellee  had  no  right  of  dower,  inchoate  or  otherwise.  The 
only  right  or  interest  which  appellee  had  at  this  time  was 
her  interest  as  mortgagee.  This  interest,  in  the  light  of  the 
evidence  and  the  condition  of  the  title  at  that  time,  she  no 
doubt  intended  to  and  did  effectually  convey  to  appellant 
by  her  deed  to  him.  A  deed  is  always  to  be  construed  not 
only  with  reference  to  its  words,  but  in  the  light  of  the  cir- 
cumstances existing  at  the  time  it  was  made  and  the  rela- 
tions of  the  parties  to  the  title.  Lake  Erie,  etc.,  R.  R.  Co. 
V.  Whitman,  155  111.  514;  Elgin  City  Bkg.  Co.  v.  Center, 
82  111.  App.  405-12,  and  cases  there  cited. 

The  other  contentions  of  counsel  are  not  necessary  to  be 
considered.  The  decree  of  the  Superior  Court  is  reversed 
and  the  cause  remanded,  with  directions  to  dismiss  the  bill 
for  want  of  equity. 


Congress  Construction  Co.  v.  Interior  Building  Co. 

1.  Account  St ltkd— Evidence  of,  Eeld  Sufficient  to  Support  a  Ver- 
dict.—The  court  reviews  the  evidence  in  regard  to  an  account  stated 
between  the  parties  and  holds  that  it  is  sufficient  to  go  to  the  jury  in 
support  of  the  count  on  an  account  stated. 

2.  Abstract  of  Record— J/ws^  Show  Exceptions,— Where  the  ab- 
stract of  the  record  shows  no  exceptions  to  rulings,  the  objections  can 
not  be  considered  in  this  court. 

Assumpsit.— Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Frank  Baker,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1899.    Affirmed.     Opinion  filed  December  14,  1899. 

Edwin  F.  Abbott,  attorney  for  appellant. 
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Flower,  SMitH  &  Musobave,  attorneys  for  appellee. 

To  establish  an  account  stated,  proof  of  an  express  prom- 
ise is  unnecessary.  The  acquiescence  of  the  defendant  in 
the  account  as  rendered,  and  the  promise  to  pay  the  balance 
appearing  by  the  account  to  be  due,  may  be  inferred 
from  circumstantial  evidence.  Neagle  v.  Herbert,  73  111. 
App.  17;  Concord  Apartment  House  v.  Alaska,  etc.,  Co., 
78  111.  App.  682;  Weigle  v.  Brantigan,  78  111.  App.  285; 
Bee,  Executor,  v.  Tierney,  58  111.  App.  552;  Green  v.  Smith, 
52  111.  App.  158;  Moran  v.  Gordon,  33  111.  App.  46;  Mackin 
V.  O'Brien,  33  111.  App.  474;  McCord  v.  Manson,  17  111.  App. 
121;  Bailey  v.  Bensley,  87  111.  556;  Cochrane  v.  Allen,  58 
N.  H.  250;  Claire  v.  Claire,  10  Keb.  454;  Stebbins  v.  Niles, 
25  Miss.  257;  Lockwood  v.  Thorne,  18  N.  Y.  285;  Wiggins 
V.  Burcham,  10  Wallace,  129. 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 

This  was  an  action  of  assumpsit  by  appellee  against  appel- 
lant. The  declaration  consisted  of  the  common  counts, 
including  a  count  on  an  account  stated.  Appellant  pleaded 
the  general  issue.  Appellee's  evidence  was,  in  substance, 
that  the  appellee  had  two  contracts  with  appellant  for 
work,  labor  and  material,  to  be  done  and  furnished  for 
two  school  buildings;  that  the  contracts  were  made  in  the 
fall  of  1894,  and  were  both  completed  by  appellee  about 
April  16,  1895;  that  a  statement  of  appellee's  account  with 
appellant,  in  respect  to  the  two  school  buildings,  show- 
ing the  balance  due,  was  submitted  to  Mr.  Ehrhardt,  appel- 
lant's president,  and  that  the  only  objection  to  the  account 
was  to  a  single  item  of  $10,  which  was  allowed.  It  further 
appears  from  the  evidence  that  Mr.  Ehrhardt  claimed 
damages  from  appellee  on  account  of  another  contract  in 
respect  to  another  building,  and  for  that  reason,  also, 
was  unwilling  to  pay  the  balance  due.  Evidence  was 
introduced  by  the  appellant  tending  to  show  that  the  con- 
tracts sued  on  were  not  entirely  complete,  and  that  appel- 
lant was  at  some  expense  in  completing  them.  Appellee 
introduced  no  evidence  in  rebuttal  of  this  evidence  of  appel- 
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lant.  The  jury  found  for  appellee  and  assessed  its  damages 
at  the  sura  of  $534.70,  for  which  judgment  was  rendered. 

Appellant's  counsel  claims  that  the  evidence  of  Ehrhardt 
that  the  contracts  sued  on  were  not  completed,  stands  uncon- 
tradicted, and  therefore  the  verdict,  which  was  for  the 
full  amount  of  the  balance  claimed  by  appellee  to  be  due,  is 
not  sustained  by  the  evidence.  But  appellee's  evidence 
was,  as  previously  stated,  that  when  the  account  was  pre- 
sented to  Ehrhardt,  showing  the  balance  due,  he  objected 
only  to  a  single  item  of  $10,  which  was  allowed,  and  did 
not  object  that  the  contracts,  or  either  of  them,  had  not 
been  completed.  It  was  therefore  a  question  for  the  jury 
whether  Ehrhardt's  testimony  that  the  contracts  were  not 
completed  by  appellant  was  entitled  to  credit,  in  view  of 
the  fact  that  he  did  not  so  claim  wl^en  the  account  was  pre- 
sented to  him,  but  made  only  the  specific  objection  to  the 
$10  item.  The  evidence  was,  in  our  opinion,  sufficient  to  go 
to  the  jury  under  the  count  on  an  account  stated.  Neagle 
V.  Herbert,  73  111.  App.  17,  and  cases  cited. 

Appellant's  attorney  objects  that  the  court  sustained  an 
objection  to  the  following  question  asked  the  witness  Ehr- 
hardt: 

"Was  there  any  unfinished  work  on  contracts  between 
the  Interior  Building  Company  and  the  Congress  Construc- 
tion Company  at  the  time  of  the  failure  of  the  Interior 
Building  Company  ? " 

The  objection  was  properly  sustained.  The  evidence 
shows  that  there  were  contracts  between  the  parties  other 
than  those  sued  on,  and  under  the  issues  in  the  case  dam- 
ages arising  out  of  such  other  contracts  could  neither  be 
set  oflP  nor  recouped.  De  Forrest  v.  Oder,  42  111.  500;  Kee- 
gan  V.  K^nnare,  123  lb.  280. 

Evidence  offered  by  appellant  as  to  the  non-completion 
of  the  contracts  sued  on  was  admitted,  which  was  all  that 
it  could  legally  claim. 

Ehrhardt,  in  his  cross-examination,  testified  that  there 
was  no  memorandum  in  his  book  in  reference  to  the  McCosh 
school,  one  of  the  buildings  in  controversy,  except  a  credit 
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for  th,e  contract  of  $1,900.    On  his  re-direct  examination, 
he  was  asked  this  question  : 

"  You  say  you  gave  them  a  credit  for  the  amount  of  the 
contract;  what  time,  with  reference  to  the  entering  in  of  the 
contract,  was  that  made  on  your  books  ? " 

An  objection  of  appellee  to  this  question  was  sustained. 
Appellant's  counsel  now  objects  that  the  ruling  was  errone- 
ous, but  the  abstract  shows  no  exception  to  the  ruling,  and 
therefore  the  objection  can  not  be  considered.  Shields  v. 
Brown,  64  111.  App.  259,  and  numerous  cases  therein  cited. 

We  can  not  say  that  the  verdict  is  manifestly  contrary 
to  the  evidence,  or  that  it  is  not  warranted  by  the  evidence. 

The  judgment  will  be  affirmed. 


Samuel  Gillespie  et  al.  v.  Solomon  Hughes. 

1.  Deed — May  Be  Shown  to  Be  a  Mortgage, — A  deed  absolute  upon 
its  face  may  be  shown  to  be  a  mortgage  by  parol  evidence,  if  such  was 
the  intention  of  the  parties. 

2.  Sauk— Where  a  Mortgage  at  Common  Law, — At  common  law,  a 
deed  absolute  in  form  could  only  be  held  a  mortgage  upon  the  ground  of 
accident,  fraud  or  mistake,  but  our  statute  permits  such  a  deed  to  be 
held  a  mortgage  upon  another  and  different  ground  from  that  of  fraud, 
accident  or  mistake;  namely,  the  intention  of  the  parties  that  it  shall  be 
merely  a  security. 

8.  AcrnoN  ON  THE  Case— Where  the  Proper  Remedy,— The  action  on 
the  case  is  based  upon  very  general  principles,  and  is  designed  to  aflford 
relief  in  all  cases  where  one  is  injured  by  the  wrongful  act  of  another, 
and  where  no  other  remedy  is  provided.  The  injury  may  consist  of  the 
doing  or  omitting  of  some  act  contrary  to  the  general  obligation  of  the 
law,  or  some  violation  of  a  right  or  duty  arising  from  the  relationship  of 
the  parties. 

4.  Same— WTi^n  a  Conveyance  is  Made  Without  Authority,— Where 
a  conveyance  is  made  without  authority,  by  a  trustee  in  whom  the  ab- 
solute title  was  apparently  vested,  to  a  third  party  without  notice  of  the 
equities  existing,  and  the  owner  of  the  equity  is  thereby  injured,  the 
court  is  inclined  to  the  opinion  that  it  was  a  wrongful  act,  for  which  an 
action  in  case  may  be  maintained. 

Action  in  Case.— Wrongful  conveyance  of  property.  Appeal  from 
the  Circuit  Ck)urt  of  Cook  County;  the  Hon.  George  W.  Brown,  Judge, 
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presiding.    Heard  in  this  court  at  the  March  term,  1899.    Reversed  and 
remanded.     Opinion  filed  December  14,  1899. 

Statement. — On  the  5th  of  May,  1894,  appellants  were 
officers  in  the  Suburban  Lumber  Company,  the  Elsmere 
Lumber  Company  and  the  Farson  &  Libbey  Company,  cor- 
porations engaged  in  the  business  of  selling  lumber  and 
other  materials  in  the  city  of  Chicago,  and  appellee  was  a 
plastering  contractor  doing  business  in  the  said  city.  Prior 
to  the  5th  day  of  May,  1894,  appellee  had  become  indebted 
in  various  amounts  to  the  Suburban  Lumber  Company  and 
the  Elsmere  Lumber  Company  for  materials  furnished  to 
him  by  these  corporations,  and  the  amount  of  such  indebt- 
edness was  stated  by  appellee  to  be  about  $1,300.  Prior  to 
the  5th  day  of  May,  1894,  appellant  Gillespie,  on  behalf  of 
these  corporations,  had  called  upon  appellee  several  times 
and  endeavored  to  collect  a  part  of  this  indebtedness  due 
from  him,  but  appellee  was  unable  to  pay  anything;  and  on 
one  of  these  visits  by  Gillespie  to  appellee,  prior  to  the  5th 
day  of  May,  appellee  proposed  to  Gillespie  that  he  would 
turn  over  to  him  a  certain  piece  of  real  estate  to  be  held  as 
security  for  the  payment  of  this  indebtedness. 

Accordingly,  on  the  said  5th  day  of  May,  R.  B.  Farson, 
one  of  the  appellants,  called  upon  appellee,  Hughes,  with 
his  attorney,  and  appellee,  joined  by  his  wife,  executed  a 
warranty  deed  to  Gillespie,  and  conveyed  to  Gillespie  the 
real  estate  here  in  question,  "  subject  to  two  trust  deeds 
securing  notes  aggregating  $6,000."  At  the  same  time  a 
writing  was  drawn  up  as  follows : 

*'  This  agreement,  made  this  fifth  day  of  May,  A.  D.  1 894, 
between  Solomon  Hughes,  party  of  the  first  part,  and  Sam- 
uel Gillespie,  party  of  the  second  part,  witnesseth  : 

"  That  whereas,  the  said  party  of  the  first  part  is  indebted 
to  the  Suburban  Lumber  Company  and  the  Elsmere  Lumber 
Company  in  a  certain  sum,  not  to  exceed  the  sura  of  two  thou- 
sand dollars,  and  whereas,  he  has  conveyed  to  said  party  of 
the  second  part,  as  security  for  said  indebtedness,  lot  25  in 
block  8,  in  Johnston  &  Cox's  subdivision  in  8.  W.  J  of  S. 
W.  i  in  Sec.  36,  T.  40  N.,  Range  13,  in  Cook  county,  Illi- 
nois. 
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"  Now,  therefore,  the  said  Samuel  Gillespie,  party  of  the 
second  part,  does  hereby  agree  that  he  will  reconvey  the 
above  real  estate  to  said  Solomon  Hughes,  a  party  or  the 
first  part,  or  to  any  person  said  Hughes  may  designate,  at 
any  time  within  two  years  from  this  date,  upon  the  payment 
to  him  of  not  to  exceed  two  thousand  dollars  and  interest 
on  said  sum  from  said  date  at  six  per  cent  per  annum,  pro- 
vided said  reconveyance  shall  be  made  by  said  Gillespie 
upon  the  payment  to  him,  or  the  Suburban  Lumber  Com- 
pany and  the  Elsmere  Lumber  Company  of  whatever 
indebtedness  then  exists  from  said  Hughes  to  said  Suburban 
Lumber  Company  and  to  said  Elsmere  Lumber  Company 
at  the  time  said  reconveyance  is  requested  by  said  Hughes. 

"  This  contract  shall  be  held  in  escrow  for  the  benefit  of 
the  parties  hereto  by  Mr.  C.  P.  Johnson. 

"  In  vritness  whereof,  said  parties  have  hereunto  set  their 
hands  the  day  and  date  first  above  written. 

(Signed)        "Samuel  Gillespie, 
"By  R.  B.  Farson. 
"  Solomon  Hughes." 

This  agreement  was  not  under  seal.  After  the  deed  and 
agreement  had  been  executed,  the  deed  was  delivered  by 
appellee  to  Farson,  and  the  agreement  was  placed  by  the 
parties  in  the  hands  of  C.  P.  Johnson,  to  be  held  in 
escrow. 

After  these  papers  were  executed  Gillespie  took  posses- 
sion of  the  property  and  placed  it  in  the  hands  of  an  agent 
to  collect  and  receive  the  rents. 

About  a  week  after  the  date  of  this  instrument  Hughes 
gave  notes  to  Gillespie  to  the  amount  of  the  indebtedness 
then  owing  by  him  to  these  corporations,  and  the  notes 
were  afterward,  at  maturity,  renewed  from  time  to  time, 
by  substituting  other  notes  for  them,  until  the  three  notes 
dated  respectively  October  18,  1895,  November  1,  1895,  and 
December  4,  1895,  were  given.  These  notes  were  never,  in 
any  manner,  taken  up  by  Hughes,  and  at  the  time  this  suit 
was  brought,  on  the  7th  day  of  May,  1896,  Hughes  was 
still  indebted  thereon  in  an  amount  aggregating  nearly 
$1,900.  Appellee  never  tendered  payment  or  demanded  a 
deed  from  Gillespie  or  Farson,  and  he  never  paid  or  offered 
to  pay  any  taxes  upon  the  property  after  it  was  turned  over 
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to  Gillespie,  or  any  interest  upon  the  incumbrances  existing 
at  that  time.  He  admitted  upon  the  trial  that  he  had  never 
been  able,  since  the  property  was  turned  over,  and  up  to  the 
time  of  the  trial,  to  pay  the  indebtedness  which  he  owed  at 
the  time  the  deed  was  made. 

On  December  1,  1895,  the  Farson  &  Libbey  Company, 
to  whose  order  two  of  these  notes  referred  to  were  made 
payable,  made  a  voluntary  assignment  in  the  County  Court; 
and  voluntary  assignments  were  also  filed  the  same  day  by 
the  other  two  corporations,  the  Suburban  Lumber  Com- 
pany and  the  Elsmere  Lumber  Company.  Prior  to  the 
time  when  these  assignments  were  made,  all  of  the  notes 
had  passed  into  the  hands  of  different  banks,  and  judgments 
against  Hughes  were  subsequently  entered  upon  each  of 
them,  which  are  still  wholly  unpaid  and  unsatisfied,  except 
to  the  extent  of  a  ten  percent  dividend  paid  by  the  Farson 
&  Libbey  Company. 

On  November  12th,  Farson,  on  behalf  of  some  one  of 
these  corporations,  applied  to  Albert  H.  Kleinecke  for  some 
accommodation  notes  which  could  be  used  at  banks,  and 
Kleinecke  being  unwilling  to  sign  such  notes  without 
security,  it  was  proposed  that  Gillespie  convey  to  Kleineck<\ 
as  security,  the  property  which  had  been  deeded  to  him  by 
Hughes  as  security  for  the  payment  of  these  notes. 
Kleinecke  was  willing  to  take  the  conveyance  of  the 
property  as  security  for  the  liability  which  he  might  incur, 
by  reason  of  the  accommodation  notes,  and  on  November 
12,  1894,  a  deed  of  the  property  from  Gillespie  to  Kleinecke 
was  made.  Before  this  deed  was  made,  Kleinecke  was 
notified  that  Gillespie  merely  held  the  title  to  said  property 
in  trust  to  secure  an  indebtedness,  and  that  it  was  expected 
that  the  former  owners  of  the  property  would  redeem,  and 
Kleinecke  was  therefore  requested  not  to  place  the  deed  on 
record.  Accordingly  the  deed  to  Kleinecke  was  withheld 
from  the  record  until  December  31,  1895,  after  the  assign- 
ments of  these  several  corporations. 

During  the  period  which  intervened  between  the  execu- 
tion of  the  deed  to  Kleinecke  and  the  time  when  the  same 
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was  placed  on  record,  Gillespie  continued  to  remain  in  pos- 
session of  the  property,  collecting  the  rents,  and  no  effort 
whatever  was  made  by  Kleinecke  to  take  possession  of  the 
property  until  after  the  failure  of  these  corporations. 
Kleinecke  then  notified  the  agent  in  charge  of  the  property 
that  it  had  been  conveyed  to  him;  but  the  agent  continued 
collecting  the  rents  as  formerly.  After  Kleinecke's  deed 
was  placed  on  record  he  paid  the  taxes  on  the  property, 
interest  on  the  incumbrances,  and  repairs,  amounting  to 
$630  in  excess  of  what  he  received  during  the  same  period 
of  time  out  of  the  income  of  the  property. 

About  November  10,  1896,  Albert  H.  Kleinecke  made  a 
conveyance  of  the  property  to  his  brother,  William  C. 
Kleinecke,  a  non-resident,  and  the  deed  was  placed  on  record 
November  12,  1896.  Before  the  transfer  by  Kleinecke  to 
his  brother,  he  saw  his  brother  at  Worcester,  Mass.,  and 
told  him  something  of  the  circumstances  with  reference  to 
the  property.  It  was  agreed  that  Albert  H.  Kleinecke 
should  continue  to  look  after  the  premises  and  collect  the 
rents,  etc.  After  his  return  home  he  executed  the  deed, 
placed  it  on  record,  and  after  receiving  it  from  the  recorder's 
office  sent  it  to  his  brother.  The  same  agent  still  con- 
tinued in  charge  of  the  property  collecting  the  rents. 

It  also  appeared,  and  was  not  controverted,  that  a  bill  is 

now  pending  for  a  foreclosure  of  the  incumbrance  on  the 

.  property  at  the  time  of  the  conveyance  to  Gillespie;  and 

that  the  income  of  the  property,  after  this  conveyance,  was 

never  at  any  time  sufficient  to  meet  the  fixed  charges. 

The  declaration  consists  of  five  counts.  The  fifth  count 
alleges,  in  effect,  that  the  plaintiff  caused  to  be  conveyed  to 
Gillespie  certain  land,  worth  $12,000,  to  be  held  as  security 
for  certain  money  to  be  paid  by  the  plaintiff  to  certain 
corporations,  amounting  to  about  $1,800;  yet  the  defend- 
ants wrongfully,  etc.,  conveyed  the  said  property  "to  a 
stranger  without  notice;"  that  said  Gillespie  only  held  said 
lands  and  real  estate  as  security  for  payment  as  aforesaid, 
whereby  property  was  lost,  etc. 

Upon  the  trial  plaintiff  offered  in  evidence  the  original 
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deed  by  which  he  had  acquired  title  to  the  property  in 
question.  He  then  offered  in  evidence  the  conveyance  from 
plaintiff  to  Gillespie,  and  then  offered  in  evidence  the 
so-called  defeasance  agreement,  before  set  out.  This  agi-ee- 
ment  was  objected  to  by  counsel  for  defendants  for  the 
reason  that  it  was  not  under  seal,  upon  the  ground  that  in 
a  court  of  law  an  instrument  under  seal,  like  the  deed  to 
Gillespie,  can  not  be  changed  or  varied,  and  its  express 
terms  and  provisions  abrogated,  by  a  parol  agreement  or  an 
agreement  not  under  seal.  The  objection  was  overruled  by 
the  court,  and  the  agreement  was  admitted  in  evidence. 
The  conveyance  by  Gillespie  to  A.  H.  Kleinecke,  and  from 
the  latter  to  W.  C.  Kleinecke,  were  shown.  Evidence  as  to 
value  of  the  propertj*  was  presented. 

At  the  close  of  the  plaintiflTs  case,  counsel  for  defend- 
ants requested  the  court  to  instruct  the  jury  to  return  a 
verdict  for  the  defendants,  and  presented  to  the  court  an 
instruction  in  writing  to  that  eflFect;  but  the  court  refused 
to  give  the  instruction,  and  marked  it  refused.  Counsel  for 
defendants  then  moved  the  court  to  instruct  the  jury  to 
return  a  verdict  for  the  plaintiff,  but  for  mere  nominal 
damages,  and  presented  a  written  instruction  to  that  effect, 
but  the  court  refused  to  give  the  instruction  and  marked  it 
refused. 

And  again,  at  the  close  of  all  the  proof,  and  before  the 
argument  to  the  jury,  the  court  was  again  requested  to 
^ve  the  two  instructions  mentioned,  which  the  court 
declined  to  do,  and  marked  the  instructions  refused. 

The  jury  returned  a  verdict  for  the  plaintiff  and  assessed 
his  damages  at  $2,000.  From  judgment  thereon  this  appeal 
is  prosecuted. 

C.  T.  Farson  and  C.  W.  Greenfield,  attorneys  for  appel- 
lants. 

The  doctrine  is  firmly  established  in  this  State  that 
"  once  a  mortgage  always  a  mortgage."  The  absolute  deed 
being  once  established  as  a  mortgage,  therefore  the  con- 
veyance to  another  with  notice  will  not  affect  the  character 
of  the  transaction.    The  equity  of  redemption  of  the  mort- 
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gagor  is  not  thereby  cut  oflP.  Miller  v.  Thomas,  14  111.  428; 
Wynkoop  v.  Cowing,  21  111.  570;  Tillson  v.  Moulton,23  111. 
fi48;  Brown  v.  GaflFney,  28  111.  149;  Reigard  v.  McNeil,  38 
111.  400;  Smith  v.  Oremer,  71  111.  185;  Union  Mutual  Life 
Ins.  Co.  V.  White,  106  111.  67;  Bearss  v.  Ford,  108  111.  16. 

AVhere  the  grantee  in  a  deed  absolute,  but  which  is  in 
fact  a  mortgage,  conveys  or  assigns  to  a  third  person,  who 
takes' with  notice  of  the  equitable  rights  of  the  mortgagor, 
the  grantee  or  assignee  becomes  but  a  mortgagee,  and  the 
rights  of  the  mortgagor  are  not  affected.  Brown  v.  Gaff- 
ney,  28  III.  149;  Shaver  v.  Woodward,  28  111.  277;  Reigard 
V.  McNeil,  38  111.  400;  Smith  v.  Knoebel,  82  111.  392;  Strong 
V.  Shea,  S3  111.  575;  Union  Mutual  Life  Ins.  Co.  v.  Slee,  123 
111.  57,  93. 

A  purchaser  of  trust  property,  even  without  notice  of  the 
trust,  has  no  title  as  against  the  cestui  que  trusty  unless  he  has 
paid  the  purchase  money.     Carpenter  v.  Davis,  72  111.  14. 

A  purchaser  of  trust  property  with  notice  himself  becomes 
a  trustee,  and  is  bound  to  perform  the  trust  the  same  as  the 
original  trustee.     Bethel  v.  Sharp,  25  111.  173. 

H.  B.  Jackson,  attorney  for  appellee. 

It  is  provided  by  statute  "  that  every  deed  conveying 
real  estate,  which  shall  appear  to  have  been  intended  only 
as  security  in  the  nature  of  a  mortgage,  though  it  be  an 
absolute  conveyance  in  form,  shall  be  considered  as  a  mort- 
gage."    Chapter  95,  Section  12,  R.  S. 

Under  this  statute  the  Supreme  Court  has  frequently 
decided  that  "  such  a  deed,  absolute  in  form,  if  intended  as 
security,  will  be  held  both  at  law  and  in  equity  a  mortgage." 
Tilson  V.  Moulton  et  al.,  23  111.  648-656;  German  Insurance 
Co.  V.  Gibe,  162  111.  251-256,  and  cases  there  cited;  Frank- 
enthal  v.  Mayer,  54  111.  App.  160. 

It  is  one  of  the  boasts,  and  a  maxim  of  the  common  law, 
that  ''  there  is  no  wrong  without  a  remedy."  This  maxim 
has  been  considered  so  valuable  that  it  gave  oc<^sion  to  the 
invention  of  this  very  form  of  action,  called  an  action  on 
the  case.     Broom's  Legal  Maxims,  191. 
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For  illustration  of  this  maxim  see  Van  Pelt  v.  McGraw, 
4  Com.  110.    Here  the  court  say : 

"  The  action  on  the  case  is  based  upon  very  general  prin- 
ciples, and  is  designed  to  aflford  relief  in  all  cas6s  where  one 
man  is  injured  by  the  wrongful  act  of  another,  where  no 
other  remedy  is  provided.  This  injury  may  result  from 
some  breach  of  positive  law,  or  some  violation  of  a  '  right 
or  duty '  growing  out  of  the  relations  existing  between  the 
parties.  It  forms  no  objection  to  this  action  that  the  cir- 
cumstances are  novel;  that  no  case  preciseh'  similar  in  all 
respects  has  prev^iously  arisen."  Van  Pelt  v.  McGraw,  4 
Com.  110;  1  Co  wen's  Treatise,  3. 

In  1  Chitty's  Pleadings,  pages  13*2-133,  the  author  clearly 
points  out  the  ground  on  which  our  action  on  the  case  is 
sustained.    He  says : 

"  Torts  of  this  nature  are  to  the  absolute  or  relative  rights 
of  persons,  or  to  personal  property  in  possession  or  reversion, 
or  to  *  real  property,'  corporeal  or  incorporeal,  in  possession 
or  reversion. 

"These  injuries  may  he  either  by  non-feasance,  or  the 
omission  of  some  act  which  the  defendants  ought  to  per-, 
form,  or  misfeasance,  being  the  improper  performance  of 
some  act  which  might  lawfully  be  done;  or  by  '  malfeasance,' 
the  doing  what  the  defendant  ought  not  to  do;  and  these 
respective  torts  are  commonly  the  performance  or  omission 
of  some  act  contrary  to  the  general  obligation  of  the  law, 
or  the  particular  rights  or  duties  of  the  parties,  or  of  some 
implied  or  expressed  'contract'  between  them." 

Mr.  Presiding  Justice  Seabs  delivered  the  opinion  of 
the  court. 

The  questions  presented  upon  this  appeal  are:  First, 
whether  the  court  erred  in  admitting  parol, evidence  to  es- 
tablish that  the  deed  absolute  in  form  was  intended  by  the 
parties  as  a  mortgage  to  secure  a  debt;  secondly,  whether 
the  conveyance  by  Gillespie  to  Kleinecke  was  a  wrong  for 
which  an  action  will  lie;  and,  thirdly,  if  an  action  will  lie, 
whether  a  recovery  of  substantial  damages,  or  anything 
more  tl  an  nominal  damages,  can  be  sustained  upon  the  evi- 
dence here. 

Upon  the  first  question  it  is  contended  by  counsel  for 
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appellants  that  it  was  error  to  admit  parol  evidence  to  show- 
that  this  deed  absolute  in  form  was  intended  by  the  parties 
to  be  a  mortgage  only.  It  is  urged  that  while  parol  evi- 
dence is  admissible  in  a  suit  in  equity  for  the  purpose  of 
thus  showing  that  a  deed  absolute  in  form  was  in  fact  in- 
tended by  the  parties  to  be  a  mortgage,  yet  in  a  court  of 
law  the  strict  rule  obtains  that  the  deed  can  not  be  thus 
varied  in  its  terms  by  parol  evidence.  The  contention  is 
not  tetiable.  The  law  is  well  settled  in  this  State  to  the 
contrary.     The  German  Ins.  Co.  v.  Gibe,  162  111.  251. 

In  this  case  Mr.  Justice  Wilkin,  speaking  for  the  court, 
said: 

"  It  has  also  been  held  that  the  fact  that  it  was  intended 
as  a  security  merely,  may  be  proven  by  parol;  nor  is  this 
rule  confined  to  causes  in  equity,  as  contended  by  counsel 
for  defendant.  No  good  reason  can  be  offered  for  holding 
such  testimony  competent  in  equity  and  not  in  an  action  at 
law  like  this.  The  reason  such  testimony  is  not  competent 
in  an  action  of  ejectment  is,  that  there  the  title  is  directly 
in  issue,  and  the  legal  title  prevails.  The  statute  expressly 
makes  the  question  whether  an  absolute  deed  is  a  mortgage 
depend  upon  the  intention  of  the  parties.  *  *  *  If,  as 
at  common  law,  a  deed  absolute  in  form  could  only  be  held 
a  mortgage  upon  the  ground  of  accident,  fraud  or  mistake, 
there  would  be  much  reason  for  holding,  as  is  done  by  other 
courts,  that  the  fact  could  only  be  proven  in  a  court  of 
equity,  where  such  matters  are  cognizable;  but  our  statute 
permits  a  deed  absolute  in  form  to  be  held  a  mortgage  upon 
another  and  diflferent  ground  from  that  of  fraud,  accident 
or  mistake,  namely,  the  intention  of  the  parties  that  it  shall 
be  merely  a  security.  No  good  reason  can  be  shown  for 
holding  that  intention  may  not  be  proved  in  an  action  at 
law,  where  the  title  is  not  directly  in  issue." 

The  second  question  is  as  to  whether  the  conveyance  by 
Gillespie  to  Kleinecke  was  a  wrong  for  which  an  action  will 
lie.  If  the  conveyance  was  made  without  authority  by  the 
trustee,  in  whom  the  absolute  title  was  apparently  vested, 
to  a  third  party  without  notice  of  the  equities  of  the  appel- 
lee, and  appellee  was  thereby  injured,  we  are  inclined  to 
the  opinion  that  it  was  a  wrongful  act  for  which  an  action 
might  be  maintained  by  the  appellee. 
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The  action  on  the  case  is  based  upon  very  general  prin- 
ciples, and  is  designed  to  afford  relief  in  all  cases  where  one 
is  injured  by  the  wrongful  act  of  another  and  where  no 
other  remedy  is  provided.  The  injury  may  consist  of  the 
doing  or  omitting  of  some  act  contrary  to  the  general 
obligation  of  the  law,  or  some  violation  of  a  right  or  duty 
arising  from  the  relationship  of  the  parties.  1  Chitty  PL 
132;  Van  Pelt  v.  McGraw,  4  Comst.  110. 

In  Himes  v.  Keighblingher,  14  111.  469,  the  declaration 
counted  upon  a  wrongful  recording  of  a  deed  which  had 
been  delivered  by  the  plaintiff  to  the  defendant  to  be  held 
in  escrow,  by  means  of  which  wrongful  recording  the 
plaintiff  was  injured.  The  court  held  that  an  action  on  the 
case  would  lie  for  such  wrongful  act  resulting  in  an  injury, 
and  said : 

"  He  did  a  wrongful  act,  which  resulted  in  a  damage  to 
the  plaintiff,  and  for  that  damage  he  must  be  held  liable." 

It  is  practically  conceded  in  this  case  that  the  action  is 
properly  brought,  for  each  party  requested  instructions 
upon  the  measure  of  damages,  the  appellants  asking  that 
the  court  instruct  the  jury  that  only  nominal  damages 
could  be  recovered. 

The  third  question  presented  is  upon  the  question  of  sub- 
stantial damages.  The  damages  recoverable,  beyond  mere 
nominal  damages,  can  only  be  such  as  the  appellee  has 
actually  sustained.  The  evidence  discloses  that  A.  H. 
Kleinecke  took  the  title  with  notice  of  rights  of  appellee. 
The  evidence  is  not  clear  as  to  just  what  notice  or  knowl- 
edge of  the  facts  W.  C.  Kleinecke  had  when  he  took  the 
title. 

We  can  not  say  that  there  appears  from  the  evidence  any 
sufScient  showing  that  appellee  has  been  damnified  to  the 
extent  of  $2,000,  which  is  the  amount  of  the  recovery  by 
him.  Without  a  showing  to  the  effect  that  his  substantial 
damages  amount  to  the  sum  recovered,  the  judgment  ought 
not  to  be  sustained.  It  might  well  be,  for  all  that  appears 
in  the  record,  that  W.  C.  Kleinecke  took  the  title  with  full 
knowledge  of  the  appellee's  right  to  redeem,   and  that, 
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upon  a  tender  by  appellee  to  him  of  the  amount  due,  to 
secure  which  the  deed  was  given,  Kleinecke  would  carry 
out  the  trust  to  which  Gillespie  was  obligated  and  reconvey 
the  premises  to  appellee. 

It  is  impossible  to  determine  from  this  record  that  W.  C. 
Kleinecke  would  or  could  claim  the  land  as  a  honafide  pur- 
chaser, without  notice  of  the  trust,  and  relying  upon  the 
record  title.     See  Carpenter  v.  Davis,  72  111.  14. 

We  are  of  opinion  that  before  appellee  can  sustain  a 
recovery  of  substantial  damages  he  must  show  substantial 
injury. 

Other  questions  raised  need  not  be  considered  by  reason 
of  the  conclusion  reached. 

The  judgment  is  reversed  and  the  cause  is  remanded. 


sT^'^oi  John  C.  Robinson  v.  Louis  R.  Nessel. 


1*1}      468! 


1.  Evidence— Tending  to  Contradict  a  Written  Agreement^When 
Oral  Testimony  ia  Competent— OraX  evidence  tending  to  show  that  an 
aUeged  written  contract  was  never  intended  to  be  operative  between 
the  parties,  and  that  it  never  in  fact  had  a  legal  existence— that  its  sole 
and  only  purpose  was  to  overcome  certain  objections  of  a  trades  union — 
that  it  was  not  to  be  acted  upon  by  the  parties  to  it,  and  that  in  truth 
and  in  fact  the  real  contract  was  an  oral  agreement,  is  competent. 

AMsam  psit  for  wages.  Trial  in  the  Circuit  Court  of  Cook  County;  on 
appeal  from  a  justice  of  the  peace;  the  Hon.  Jomr  C.  Garvkr,  Judge, 
presiding.  Verdict  and  judgment  for  plaintiff ;  appeal  by  defendant. 
Heard  in  this  court  at  the  March  term,  1809.  Reversed  and  remanded. 
Opinion  filed  December  14,  1899. 

W.  A.  Sheridan,  attorney  for  appellant. 

No  appearance  by  appellee. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

Appellee  recovered  a  judgment  in  a  justice  court  from 

which  appellant  appealed  to  the  Circuit  Court  of  Cook 
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County,  where  a  trial  before  the  court  and  a  jury  resulted 
in  a  verdict  in  favor  of  appellee  and  against  appellant  for 
$93.65,  on  which  a  judgment  was  rendered,  from  which  this 
appeal  is  taken. 

Suit  was  brought  for  services  by  appellee  for  appellant, 
rendered  pursuant  to  a  certain  sealed  written  contract  of 
apprenticeship  between  appellee  and  appellant,  dated  July 
1,  1892,  by  which  appellee  was  bound  to  appellant  as  an 
apprentice  in  the  trade  of  masonry  for  the  term  of  three 
years,  to  wit,  from  the  date  of  the  contract  to  July  1, 1895, 
appellant  agreeing  thereby  to  pay  appellee  for  the  first 
year's  services  $200,  for  the  second  year  $350,  and  for  the 
third  year  $500.  Appellee  claimed  for  work  done  in  and 
prior  to  July,  1894,  at  which  time  he  ceased  to  work.  It 
is  conceded  by  appellant  that  the  evidence  shows  a  prima 
facie  case  in  favor  of  appellee,  but  that  there  was  error  in 
the  exclusion  of  evidence  by  the  court. 

Appellant,  in  the  course  of  his  defense,  while  on  the  stand, 
through  his  counsel,  offered  evidence  tending  to  show  that 
the  contract  of  apprenticeship  between  appellee  and  appel- 
lant, which  was  the  basis  of  appellee's  action  and  under 
which  he  testified  that  he  rendered  the  services  for  which 
the  suit  was  brought,  was  never  in  force,  and  was  not  in 
fact  the  contract  under  which  such  services  were  rendered, 
was  intended  only  for  exhibition  to  the  Bricklayers'  Union, 
and  that  the  real  contract  entered  into  between  appellant 
and  appellee,  under  which  the  services  sued  for  were  ren- 
dered, was  an  oral  contract,  by  which  appellee  was  to  work 
for  $1  a  day  the  first  year  and  $1.50  a  day  the  second  year, 
and  that  appellee  was  paid  in  full  for  all  services  which  he 
rendered  to  appellant.  The  learned  trial  judge,  however, 
refused  to  admit  the  evidence  so  offered,  except  as  to  the 
amount  paid,  apparently  upon  the  theory  that  the  written 
contract  of  apprenticeship  was  the  real  and  only  contract 
between  the  parties,  and  that  any  evidence  which  tended 
to  show  that  such  contract  was  never  intended  to  be  and 
never  was  in  force  between  the  parties,  was  incompetent, 
for  the  reason  that  it  was  an  attempt  to  vary  a*  written 
contract  by  paroL 
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This  ruling  of  the  trial  judge  was,  in  our  opinion,  erro- 
neous. The  offered  evidence  was  not  for  the  purpose  of 
varying  or  contradicting  the  terms  of  the  written  contract 
sued  on,  but  tended  to  show  that  the  alleged  written  con- 
tract was  never  intended  to  be  operative  between  the  parties, 
and  that  it  never  in  fact  had  a  legal  existence;  that  its  sole 
and  only  purpose  was  to  overcome  certain  objections  of  the 
Bricklayers'  Union;  that  it  was  not  to  be  acted  upon  by  the 
parties  to  it,  and  that  in  truth  and  in  fact  the  real  contract 
under  which  appellee  worked  for  appellant  was  an  oral 
agreement,  by  which  appellee  was  to  be  and  was  paid  by  the 
day  a  higher  rate  of  wages  than  that  provided  by  the 
written  agreement,  but  the  hiring  was  by  the  day.  1 
Greenleafs  Evid.,  Sees.  284,  302  and  303;  2  Wharton's 
Evid.,  Sec.  927,  and  notes;  2  Jones  on  Evid.,  Sees.  444,  447 
and  448;  Dauchy  Iron  Works  v.  Toies,  76  111.  App.  669, 
and  cases  there  cited;  Brewster  v.  Reel,  74  la.  506;  Perry, 
Jr.,  V.  C.  Southern  C.  Rd.  Co.,  5  Cold.  (Tenn.),  136-145. 

In  the  Brewster  case,  aupra^  it  was  held  that  evidence 
was  competent  in  a  suit  on  a  written  agreement  which 
tended  to  show  "  that  the  instrument  never  in  fact  had  a 
legal  existence." 

In  the  Perry  case,  supra,  the  court  recognizes  the  rule 
that  parol  contemporaneous  evidence  is  not  admissible  to 
contradict  or  vary  the  terms  of  a  valid  written  agreement, 
but  that  the  rule  was  not  infringed  by  the  introduction 
of  parol  evidence  which  showed  that  the  '*  instrument 
never  had  a  legal  existence  or  binding  force." 

The  evidence  was  also  admissible  as  tending  to  show  a 
waiver  of  the  written  agreement  or  a  discharge  of  the 
parties  from  its  terms.  This  court,  in  the  Dauchy  Iron 
Works  case,  supra^  Mr.  Justice  Sears,  speaking  for  the 
court,  in  reference  to  a  discharge  or  release  of  a  condi- 
tion of  a  contract  under  seal,  said :  "  The  well  established 
rule  is  that  such  a  release  may  be  by  parol."  See  also 
Worrell  v.  Forsyth,  141  111.  22;  and  Moses  v.  Loomis,  156 
111.  392. 

For  the  error  in  excluding  the  offered  evidence,  the 
judgment  is  reversed  and  the  cause  remanded. 
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Hathilda  Benson  Gates  t.  Dayld  Oilmour. 

1.  Practice— cy  Bringing  Suits  in  Remote  Parts  of  the  County,-^ 
The  practice  of  bringing  suits  by  plaintiffs  residing  in  Chicago  against 
other  residents  of  Chicago  before  justices  of  the  peace  having  their 
offices  in  remote  parts  of  the  county  is  not  of  itself  sufficient  ground  for 
reversing  a  judgment,  but  it  is  sufficient  to  make  a  court  of  review 
very  ready  to  reverse  for  error  apparent  in  the  record. 

2.  Evidence— W^/ia^  is  Proper  for  Purpose  of  Impeachment'— It  is 
proper  for  purposes  of  impeachment  to  show  that  a  witness  has,  at  a 
time  and  place  specified,  testified  in  contradiction  to  the  testimony 
given  upon  the  trial  in  question. 

Assnmpsit.— Trial  in  the  County  Court  of  Cook  County,  on  appeal 
from  a  justice  of  the  peace;  the  Hon.  E.  B.  Gower,  Judge,  presiding. 
Verdict  and  judgment  for  plaintiff;  appeal  by  defendant.  Heard  in 
this  court  at  the  March  term,  1899.  Reversed  and  remanded.  Opinion 
filed  December  14,  1899. 

C.  S.  O'Meara,  attorney  for  appellant. 
David  Gilmour,  attorney  for  appellee. 

Mr.  Presiding  Justice  Sears  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  from  a  judgment  of  the  County  Court 
upon  an  appeal  to  that  court  from  a  judgment  of  a  justice 
of  the  peace.  The  litigants  reside  in  Chicago.  Appellee 
has  brought  three  suits  for  the  claim  in  question  before  jus- 
tices of  the  peace.  The  first  two  were  dismissed.  The 
third  was  brought  before  a  magistrate  having  his  office  in 
Melrose,  some  ten  miles  from  Chicago.  The  defendant 
(appellant)  did  not  attend  the  trial  there,  and  a  judgment 
was  obtained  against  her  for  $40.  Upon  appeal  by  her,  a 
verdict  and  judgment  were  obtained  against  her  in  the 
County  Court  for  $G8. 

The  practice  of  bringing  suits  by  plaintiffs  residing  in 
Chicago  against  other  residents  of  Chicago  before  jus- 
tices of  the  peace  having  their  offices  in  remote  parts  of 
the  county,  is  scandalous.     The  fact  that  this  practice  was 
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followed  in  this  case  is  not  of  itself  sufficient  ground  for 
reversing  the  judgment  appealed  from;  but  it  is  sufficient 
to  make  a  couit  of  review  very  ready  to  reverse  for  error 
apparent  in  the  record.  Appellee  took  judgment  for  $40 
only,  before  the  justice  of  the  peace,  when  appellant  did 
not  appear.  Upon  the  trial  in  the  County  Court  he  testi- 
fied to  charges  for  services  amounting  to  $142.  Upon  his 
cross-examination  he  was  asked  by  appellant's  counsel  if 
he  did  not  testify  before  the  justice  of  the  peace  at  Melrose 
that  appellant  was  indebted  to  him  in  the  sum  of  $40. 
Upon  objection  to  this  question  the  trial  court  excluded 
answer  thereto,  and  ai)pellant  preserved  her  exception  to 
that  ruling.  The  ruling  was  erroneous.  It  is  proper  for 
purpose  of  impeaphraent  to  show  that  a  witness  has,  at  a 
time  and  place  specified,  testified  in  contradiction  to  the 
testimony  given  upon  the  trial  in  question.  Pressly  v. 
Powers,  82  111.  125;  Aneals  v.  The  People,  134  111.  401; 
C.  C.  Ry.  Co.  v.  McLaughlin,  146  111.  353;  The  C.  Ry.  Co. 
V.  Allraon,  147  111.  471;  A.,  T.  &  S.  F.  R.  R.  Co.  v.  Feehan, 
149  111.  302. 

In  this  case  it  would  be  competent  as  an  admission. 
Chase  v.  Debolt,  7  111.  371;  Wheat  v.  Summers,  13  111.  App. 
414,  and  authorities  therein  cited. 

For  error  in  excluding  this  testimony  the  judgment  is 
reversed  and  the  cause  is  remanded. 


William  C.  Hickox  and  IrTing  B.  Hickox^  doing  busi- 
ness under  the  name  of  W.  C.  Hickox  &  Co.,  v.  Laz- 
arus Fels,  Joseph  Fels  and  Samuel  8.  Fels,  doing 
business  under  the  name  of  Fols  &  Go. 

1.  Attorneys— Can  Not  WitMraw  from  a  Case  Without  hvt  Cli- 
erifa  Consent— An  attorney  can  not  legaUy  withdraw  from  a  case  with- 
out tlie  consent  of  Ins  client,  and  the  consent  of  the  court. 

2.  Ratification— ranfam^An^  to  Prior  Authority. — It  is  immaterial 
whether  a  contract  was  authorized  prior  to  its  execution  or  subsequently 
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ratified.    If  a  contracting  party  could  authorize  it  in  the  first  instance, 
he  could  ratify  it  subsequently. 

3.  Guaranty — Acceptance  May  be  Inferred. — It  is  not  necessary  that 
there  should  be  a  formal  express  acceptance  of  a  sruaranty,  such  accept- 
ance may  be  inferred. 

4.  Same — Notice  of  Acceptance  May  be  Jn/erred.— Notice  of  accept- 
ance of  a  guaranty  need  not  be  proved  to  have  been  given  in  writing, 
or  in  any  particular  form,  but  may  be  inferred  by  the  jury  from  facts 
and  circumstances  which  will  warrant  such  an  inference. 

Assampsit. — Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  George  W.  Brown,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1899.    Affirmed.    Opinion  filed  December  14, 1899. 

F.  EL  Gansbergbn,  attorney  for  appellants. 

Where  there  is  a  mere  proposal  by  one  to  guarantee  the 
performance  of  the  undertaking  by  another,  if  credit  be 
extended  to  such  other  the  contract  of  guaranty  is  not 
complete  until  credit  is  extended  and  notice  given  of  the 
acceptanc5e  of  the  guaranty.  Kuflfner  v.  Love,  33  111.  App. 
601. 

Peck,  Miller  &  Starr,  attorneys  for  appellees. 

Notice  of  the  acceptance  of  a  guaranty  need  not  be 
proved  to  have  been  given  in  writing  or  in  any  particular 
form,  but  may  be  inferred  by  the  jury  from  the  facts  and 
circumstances  which  shall  warrant  such  inference.  Kirch- 
oflF  V.  Union  Mutual  Ins.  Co.,  33  111.  App.  607;  Powell  v. 
Chicago  Carpet  Co.,  22  111.  App.  409. 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 

This  was  an  action  of  assumpsit  by  appellees  against  appel- 
lants on  an  alleged  guaranty.  The  declaration  consists  of 
the  special  counts  and  two  common  counts  for  goods  sold 
and  delivered.  The  defendants  pleaded  the  general  issue 
only.  The  jury  found  the  issues  for  appellees  and  assessed 
their  damages  at  the  sum  of  $664.15,  and  judgment  was 
rendered  on  the  verdict. 

Appellants  William  C.  Hickox  and  Irving  B.  Hickox, 
partners  under  the  firm  name  of  ^ickox  &  Co.,  were  en- 
gaged in  the  commission  business  in  the  city  of  Chicago. 
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William  C.  Hickox  was  also  the  president  of  the  Hickox  & 
Read  Publishing  Co.,  a  corporation  which  published  and 
circulated  a  Spanish  paper  in  Spanish-speaking  countries, 
which  paper  purported  to  represent  manufacturers  who 
desired  to  introduce  their  goods  into  such  countries.  Appel- 
lees were  soap  manufacturers  in  Philadelphia  and  partners 
under  the  firm  name  of  Fels  &  Co. 
Appellees  put  in  evidence  the  following  document : 

"It  is  agreed  by  and  between  Fels  &  Co.,  of  Philadelphia, 
Pennsylvania,  party  of  the  first  part,  and  Hickox  &  Read 
Publishing  Company,  party  of  the  second  part,  to  wit : 

"  That  party  of  the  first  part  will  furnish,  say  $100  worth 
of  toilet  soap  manufactured  by  them,  said  goods  to  be  for- 
warded to  South  America  by  party  of  the  second  part  and 
there  used  by  salesmen  of  the  party  of  the  second  part  as 
they  deem  most  advisable  for  the  purpose  of  making  sales 
and  establishing  business  connections  for  party  of  the  first 
part. 

"  Said  goods  to  be  charged  to  party  of  the  second  part 
and  paid  for  unless  orders  for  $500  worth  of  goods  are  sent 
in  and  paid  for  before  the  expiration  of  this  agreement. 

"  All  orders  of  goods  to  be  sent  to  the  party  of  the  first 
part  through  W.  C.  Hickox  &  Co.,  Chicago,  Illinois,  and  due 
payment  or  same  is  guaranteed  by  W.  C.  Hickox  &  Co. 

"  The  party  of  the  first  part  further  agrees  to  allow  the 
party  of  the  second  part  five  (5)  per  cent  commission  on  all 
orders  when  accepted  by  the  party  of  the  first  part  and 
settled  for  by  the  purchaser. 

"  Thisagreement  to  continue  for  the  term  of  six  (6)  months, 
renewable  if  satisfactory  at  the  option  of  both  parties  for  a 
further  term. 

"  All  expenses  in  connection  with  the  work  above  men- 
tioned shall  be  borne  by  said  party  of  the  second  part,  and 
in  no  event  shall  the  party  of  the  first  part  be  liable  for  any 
amount  other  than  hereinbefore  mentioned. 
"  Fkls  &  Co. 

"  Hickox  &  Read  Publishing  Co., 
''  W.  B.  Donnell, 

"  Secretary.'* 

It  will  be  observed  that  the  foregoing  agreement  is  with- 
out date,  but  it  is  shown  by  evidence,  which  will  hereafter 
be  referred  to,  that  it  was  executed  December  16,  1892. 
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Appellees  received  the  following  letter: 

"  Chicago,  Dec.  19th,  1892. 
"Messrs.  Fels  &  Co., 

"  1151  North  3rd  St.,  Philadelphia,  Pa. 
"  Gentlemen  :  We  are  in  receipt  of  an  ai^reement  made 
with  our  Mr.  Donnell  by  which  you  are  to  turnish  at  once 
$100  worth  of  toilet  soap  to  be  sent  to  Valparaiso  as  samples 
of  your  ^oods.  We  also  note  we  are  to  sell  $500  worth  of 
your  goods  on  or  before  the  expiration  of  this  agreement, 
which  is  six  months  from  date,  all  orders  to  be  guaranteed 
by  W.  C.  Hickox  &  Co.  If  we  are  to  be  held  responsible 
for  the  selling  of  $500  worth  of  your  goods,  the  samples 
must  be  shipped  us  promptly  so  as  to  give  our  agents  a 
chance  to  take  orders;  otherwise  it  would  be  impossible  for 
us  to  comply  with  the  terms  of  the  contract.  The  S.  S. 
'  Barden  Tower/  we  learn  takes  on  our  goods  until  at  least 
the  24th  inst.,  therefore  the  ^oods  should  be  in  New  York 
before  that  time  without  fail.  Do  not  fail  to  mark  the 
goods  as  per  instructions  given  you  by  Mr.  Donnell  and 
number  the  cases  from  one  up,  sending  us  invoice  in  dupli- 
cate and  the  R.  R.  receipt  or  bill  of  lading  to  Messrs. 
Hemenway  &  Browne,  our  forwarding  agents  in  New 
York."    *    *    * 

"  Hickox  &  Read  Publishing  Co., 
"  W.  C.  Hickox, 

"  Pres.  &  Treas." 

Subsequently  the  following  letter  was  written  by  appel- 
lees to  appellants: 

"  December  21, 1892. 
"  Messrs.  W.  C.  Hickox  &  Co., 

1223  Monadnock  Block,  Chicago,  111. 
**  Gentlemen  :  We  enclose  invoice  and  duplicate  of  ship- 
ment of  sample  lot  of  soaps  to  Valparaiso,  Chili,  per  ship- 
ping memorandum  sent  herewith.  We  have  notifiea  Messrs. 
Hemenway  &  Browne  that  the  amount  of  the  invoice  would 
be  practically  $100. 

"  The  arrangement  for  forwarding  these  goods  was  made 
with  Mr.  Donnell,  of  the  Hickox  &  Read  Publishing  Co., 
and  the  understanding  was  that  you  were  to  guarantee  the 
bills.  Yours  very  truly, 

"  Fei^  &  Co.'' 

Appellees  received  an  answer  to  the  last  letter  which, 
omitting  unimportant  matter,  is  as  follows: 
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"  Chicago,  Dec.  23,  1892. 
"  MESsits.  Fels  &  Co., 

1151  3rd  Street,  Philadelphia,  Pa. 
"  Gentlemen  :     Yours  of  the   2l8t,  enclosing  invoice  in 
duplicate  for  sample  lot  of  soaps  for    Valparaiso,  Chili, 
received,  and  everything  seems  to  be  in  order. 

"All  orders  sent  you,  either  through  Hickox  &  Eead 
Publishing  Co.,  or  through  W.  C.  Hickox  &  Co.,  will  be 
guaranteed  by  us. 

"  Hickox  &  Read  Pub.  Co., 
''  W.  C.  Hickox, 

"  Pres.  &  Treas.*' 

Appellees'  letter  having  been  addressed  and  mailed  to 
W.  C.  Hickox  &  Co.,  the  legal  presumption  is  that  it  was 
received  by  that  firm,  and  it  would  naturally  be  expected 
that  it  would  be  answered  by  and  in  the  name  of  that  firm, 
instead  of  in  the  name  of  the  Hickox  &  Read  Publishing 
Co.  That  it  was  received  and  answered  by  a  member 
of  the  firm  of  W.  C.  Hickox  &  Co.  is  shown  by  the  tes- 
timony of  W.  C.  Hickox,  who  testified  that  any  letters 
signed  W.  C.  Hickox,  as  president,  were  written  or  dic- 
tated by  him.  February  24,  1893,  appellants  wrote  to 
appellees  the  following  letter: 

^*Messks.  Fels  &  Co., 

1151-1161  ».  3rd  Street,  Philadelphia. 
"  Gentlemen  :  We  have  j'our  statement  of  the  24th  inst., 
in  whicli  you  say  the  account  is  past  due,  and  that  you 
will  draw  "on  us  the  4th  of  the  month  unless  we  remit 
before.  We  think  your  bookkeeper  has  overlooked  the  con- 
tract in  regard  to  this  matter,  as  same  is  not  due  until  the 
Kith  of  June,  as  per  terms  of  contract.  Therefore  you 
will  please  make  correction  on  your  books,  and  oblige 
"  Yours  verv  truly, 

"  W.  C.  Hickox  &  Co." 

June  10,  1893,  appellees  again  wrote  to  W.  C.  Hickox  & 
Co.,  inclosing  statement  of  account  for  the  sample  soaps, 
and  informing  appellants  that  they  had  drawn  on  them  for 
the  amount  of  the  account,  at  one  day's  sight.  Appellees 
received  an  answer,  under  date  of  June  20,  1893,  saying: 

"  We  did  not  accept  your  draft  in  payment  of  samples 
shi|)]>ed  to  Valparaiso,  for  the  reason  that  by  our  last  mail 
our  agents  informed  us  that  they  had  established  an  agency, 
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and  had  received  an  order  for  goods,  amounting  to  more 
than  he  $500  stipulated  in  the  contract."     ♦    ♦    * 

"They  anticipate  prosperous  times,  and  we  have  no 
doubt  you  will  receive  vour  share  of  orders  from  that 
country.  The  order  will  reach  us  by  next  mail,  which 
should  be  here  in  the  next  few  days." 

Although  appellees'  letter  was  addressed  to  W.  C. 
Hickox  &  Co.,  the  answer  to  it  is  signed  "  Hickox  &  Read 
Pub.  Co.,  W.  C.  Hickox,  Pres.  &  Treas." 

J.  Parker  Read,  vice-president  of  the  Hickox  &  Read 
Publishing  Co.,  received  from  T.  Elliott  Rourke,  of  Val- 
paraiso, Chili,  an  order  of  date  May  19,  1893,  for  certain 
specified  quantities  of  different  kinds  of  soaps,  of  the  value 
of  $503.76.  This  order  is  headed,  "  Order  No.  2800,  from  J. 
Parker  Read.  Valparaiso,  Chili',  May  19,  1893.  For  Pels 
&  Co.,  Philadelphia,  Pa.  Mark  T.  E.  R.'  2800,  Valparaiso, 
Chili."  This  order  was  enclosed  in  a  letter  from  Read,  of 
date  May  30,  1898,  the  latter  being  addressed,  "Messrs. 
Pels  &  Co.,  Philadelphia,  Pa.,"  but  the  letter  was  sent,  with 
its  enclosure,  to  the  appellants,  Hickox  &  Co. 

The  order  enclosed  in  Read's  letter  of  May  30th  con- 
tained instructions  as  to  packing,  and  stated  terms  ias  fol- 
lows :  **  Terms  sixty  days  sight."  Appellants  having 
received  Read's  letter  enolosiHg  th«  order,  wrote  to  appel- 
lees as  follows : 

"CnicAoo,  July  1st,  1893. 
"Messrs.  Pels  &  Co.,  1151  N.  3d  St.,  Philadelphia,  Pa. 

"Gentlemen:  We  have  the  pleasure  of  handing  vou 
enclosed  an  order  received  from  T.  Elliott  Rourke,  of  Vali 
paraiso.  Chili,  to  which  we  referred  some  days  ago.  If 
these  j^oods  can  go  forward  in  the  next  few  days,  they  will 
be  in  time  for  the  S.  S.  *  Coya,'  which  is  now  advertised  to 
sail  about  the  15th  inst.,  and  as  this  order  calls  by  direct 
steamer,  the  chances  are  there  will  be  no  other  steamer  for 
some  time. 

"Do  not  fail  to  comply  with  this  request  in  regard  lo 
boxing  and  shipping  ana  make  draft  as  he  su<?gests.  The 
law  oi  that  country  requires  that  the  gross  weight  of  each 
box  be  marked  in  kilos,  figuring  two  and  one-lifth  pounds 
per  kilo,  and  all  cases  numbered  from  one  up,  letting 
invoice,  which  should  be  in  duplicate,  show  same.     *    *    * 

"  Very  truly  yours, 

"  W.  0,  Hickox  &  Co." 
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July  7,  1893,  appellants  again  wrote  to  appellees  ack- 
nowledging receipt  of  a  letter  from  appellees  of  date  July 
5,  1893,  to  the  effect  that  appellees  would  be  able  to  fill  the 
order  of  T.  Elliott  Rourke,  and  expressing  satisfaction  with 
the  same. 

Under  date  of  August  16,  1893,  appellants,  W.  C.  Hickox 
&  Co.,  wrote  to  appellees  as  follows : 

"  You  notified  us  that  your  goods  would  be  in  time  for 
the  S.  S.  '  Coya,'  Did  you  succeed  in  getting  the  goods 
off  ?  If  so,  kindly  render  us  with  a  copy  of  your  invoice, 
that  we  may  place  the  same  on  file  for  future  reference. 
We  require  this  on  all  shipments  when  payment  is  guaran- 
teed by  us. 

"Tours  truly, 

"  W.  C.  Hickox  &  Co.*' 

In  response,  the  following  letter  was  sent  by  appellees  to 
appellants : 

"Auo.  18th,  1893. 
"  Messrs.  W.  C.  Hickox  &  Co.,  Chicago,  111. 

"  Gentlemen  :  In  response  to  your  favor  of  the  16th  Inst, 
wo  are  herewith  enclosing  you  duplicate  invoice  for  goods 
shipped  by  us  from  here  July  8th,  to  go  forward  on  steam- 
ship 'Coya'  from  New  York  on  July  15th.  We  find  that 
the  goods  went  by  the  *  Coya'  as  originally  intended,  and 
awaiting  your  further  favors,  we  are 

"  Yours  very  truly, 

"  Fels  &  Co." 
The  last  letter,  which  was  directed  to   W.  C.  Hickox  & 
Co.,  was  answered  as  follows : 

"Chicago,  Aug.  29,  1893. 
"  Messrs.  Fels  &  Co.,  1151  N.  3rd   St.,  Philadelphia,  Pa. 
"Gentlemen:     We  are  in  receipt  of  yours  of  the  18th 
inclosing  duplicate  invoice  of  goods  shipped  to  T.  Elliott 
Eourke,  Valparaiso,  Chili. 

''  These  goods  you  sav  you  found  went  forward  on  the 
S.  S.  '  Coy  a/  as  originally  intended.  This  shows  by  your 
bill  of  lading,  we  suppose,  forwarded  you  by  your  agents 
in  New  York, 

"Trusting  this  shipment  will  be  the  means  of  future 
orders,  we  remain 

"  Yours  very  truly, 

"  Hickox  &  Bead  Pub.  Co., 

**  W.  C.  Hickox, 
"  Pres.  &  Treas," 
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Appellees  received  a  letter  from  J.  Parker  Read,  vice- 
president  of  the  Hickox  &  Read  Publishing^  Co.,  of  date 
August  23,  1893^  acknowledging  the  receipt  of  the  bill  of 
lading  of  the  goods  shipped  on  Rourke's  order.  The  goods 
were  shipped  July  8, 1893,  and  a  draft  for  the  amount  of  the 
bill,  $526.07,  was  drawn  by  appellees  July  12,  1893,  on 
their  bankers,  chargeable  to  the  account  of  T.  Elliott 
Rourke,  which,  by  Rourke's  instructions,  was  sent  to  Banco 
De  Valparaiso  and  was  accepted  by  Rourke  August  29, 
1893,  but  never  paid,  and  after  several  months  was  returned 
to  appellees.  December  13, 1893,  Read  wrote  to  appellees, 
informing  them  that  Rourke  had  not  been  able  to  meet  the 
draft,  but  would  remit  within  a  few  weeks.  Appellees,  on 
receiving  Read's  letter,  wrote  to  appellants  under  date  of 
January  23,  1894,  informing  them  of  Read's  letter,  and 
saying  t  "  This  account  was  guaranteed  by  your  house,  and 
we  must  ask  that  you  send  us  a  check  for  it."  The  appel- 
lants answered  as  follows : 

"Chicago,  Jan.  26th,  1894. 
"  Messrs.  Fels  &  Co.,  Philadelphia,  Pa. 

"  Gentlemen  :  We  are  in  receipt  of  yours  of  the  23rd 
inst.,  and  in  reference  to  the  goods  shipped  to  T.  Elliott 
Rourke  under  our  guarantee.  In  reply  would  say,  that  if 
the  draft  is  not  paia,  it  should  be  returned  with  the  invoice 
and  B.  L.  to  which  it  was  attached  and  which  controls  the 

foods.  The  pape^  attached  to  the  draft  ^o  with  the  draft, 
f  Mr.  Rourke  pays  the  draft  he  is  entitled  to  the  B.  L. 
controlling  the  goods,  we  guaranteeing  payment  of  draft. 
Return  the  draft  with  papers  attached  and  we  will  take  up 
the  same  as  per  our  guaranty.  If  the  bank  has  not  re- 
turned the  papers  we  will  take  it  for  granted  that  your 
bankers  believe  Mr.  Rourke  will  pay  the  draft,  otherwise 
they  should  have  returned  same  to  you,  the  same  as  you 
send  out  a  draft  in  this  country;  if  it  is  not  paid,  it  should 
be  returned.  Exchange  in  that  country  is  very  bad,  and 
that  undoubtedly  is  the  cause  of  the  goods  being  left  in  the 
Custom  House.  Their  money  has  been  so  reduced  that  it 
is  worth  only  twenty-five  cents  on  the  -  dollar;  therefore 
hard  for  him  to  dispose  of  the  goods;  but  as  we  have  said, 
if  he  does  not  pay  the  draft,  return  same  to  us  with  papers 
attached  and  we  will  take  up  the  same. 
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**  Trusting  that  he  will  not  keep  you  waiting  much 
longer,  we  remain 

"  Very  truly  vours, 

■^^  W.  C.  HicKOx  &  Co/' 

In  letters  written  by  appellants  to  appellees  of  dates,  re- 
spectively, February  1st  and  February  14,  1894,  appellants 
admit  the  guaranty.  In  the  former  letter  they  say :  "  Now 
we  guaranteed  the  payment  of  that  draft,  which  was  a  sixty 
day  sight  draft; "  in  the  latter  letter  they  use  the  words, 
"  under  our  guaranty."  There  was  other  correspondence 
between  the  parties,  which  we  deem  it  unnecessary  to  refer 
to  in  this  place.  The  bill  for  the  good&shipped  on  Rourke^s 
order  has  never  been  paid. 

Appellants  object  that  the  deposition  of  Samuel  S.  Fels 
should  have  been  suppressed  for  the  alleged  reason  that  no 
notice  was  given  of  the  proposed  taking  of  the  deposition, 
as  prescribed  by  the  statute.  The  statute  requires  that  ten 
days  notice  shall  be  given  to  the  adverse  party  or  his  attor- 
ney. E.  A.  Sherburne  was  the  attorney  of  record  for  appel- 
lants, and  filed  for  them  a  plea  of  the  general  issue.  The 
record  shows,  and  appellant  W.  C.  Hickox,  in  his  aflSdavit  in 
support  of  appellants'  motion  to  suppress  the  deposition,  says 
that  Sherburne  continued  to  be  appellants'  attorney  from 
January  lb,  1898,  until  May  27, 1898,  when  H.  Gansbergen 
was  substituted  for  Sherburne  by  leave  of  the  court.  The 
record  shows  that  such  substitution  occurred  at  the  last  men- 
tioned date.  The  notice  was  served  on  Mr.  Sherburne  Janu- 
ary 19,  1898,  by  exhibiting  to  him  the  original  notice  and 
giving  him  a  copy  thereof.  No  objection  is  made  to  the  form 
or  substance  of  the  notice.  Mr.  Sherburne,  when  the  notice 
was  served  on  him,  wrote  on  the  back  of  it  these  words : 
"  I  am  not  the  attorney  of  the  defendant  any  longer.  Mr. 
James  Frake  is  the  attorney  for  defendant.''  Thus  Mr. 
Sherburne  attempted  to  withdraw  from  the  case  without 
the  consent  of  his  clients,  as  shown  by  the  affidavit  of  W. 
C.  Hickox,  and  without  the  consent  of  the  court,  as  shown 
by  the  record.  This  he  could  not  legally  do.  United  States 
v.  Curry,  6  Howard,  106;  Mumford  v.  Murray,  1  Hopkins, 
309;  C.  P.  Stock  Exchange  v.  McClaughry,  50  111.  App.  35S. 
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After  service  made  on  Sherburne,  appellees'  attorneys, 
out  of  abundant  caution,  served  the  notice  on  Mr.  Frake, 
who  was  not  the  attorney  of  record,  and  who  W.  C.  Hickox 
swears  was  not  authorized  to  accept  service  for  appellants. 

The  motion  to  suppress  the  deposition  of  Samuel  S.  Fels 
was  properly  overruled. 

The  remaining  contentions  of  appellants'  counsel  are,  that 
there  is  no  evidence  that  Donnell  had  authority  to  contract 
for  appellants;  that  the  contract  shows  a  mere  oflFer  of  guar- 
anty, and  there  is  no  evidence  that  it  was  accepted,  and  that 
the  contract  had  expired  before  Rourke's  order  was  for- 
warded to  appellees.  We  are  of  opinion  that  the  evidence/ 
is  ample  to  support  a  finding  that  the  contract  was  authorj 
ized  by  appellants,  and  that  the  guaranty  was  acceptedl 
relied  on  and  acted  on  by  appellees.  Appellees,  in  their 
letter  of  December  21,  1S93,  enclosing  to  appellants  the 
invoice  of  the  sample  soaps,  say :  "  The  arrangement  for 
forwarding  these  goods  was  made  with  Mr.  Donnell,  of  the 
Hickox  &  Read  Publishing  Co.,  and  the  understanding  was 
that  you  were  to  guarantee  the  bills."  This  letter  was  ad- 
dressed to  and  received  by  Hickox  &  Co.  December  23. 
1892,  Hickox  &  Co.  answered  appellees'  letter,  saying: 
*'  All  orders  sent  you,  either  through  the  Hickox  &  Read 
Pub.  Co.  or  W.  C.  Hickox  &  Co.,  w^ill  be  guaranteed  by  us." 
This  letter  was  signed  "  Hickox  &  Read  Pub.  Co.,  W.  C. 
Hickox,  Pres.  &  Treas.,"  but  the  evidence  of  W.  C.  Hickox 
is  that  it  was  signed  by  him  and  either  written  or  dictated 
by  him. 

We  have  pointed  out  other  instances  in  which  Hickox  & 
Co.  signed  answers  to  letters  addressed  to  them,  in  the  name 
of  "  Hickox  &  Read  Pub.  Co."     Indeed  the  business  of  the 
firm  of  Hickox  &  Co.  and  that  of  the  Hickox  &  Read  Pub-  # 
lishing  Co.  seems  to  have  been  so  closely  identified  that  it  I 
was  regarded  by  appellants   as  a  matter  of    indiflference  J 
whether  letters  were  written  by  them  in  their  firm  name  or/ 
in  the  name  of  the  Hickox  &  Read  Publishing  Co.     That 
company  seems  to  have  been  appellants'  agent  to  procure 
orders  on  manufacturers  on  which,  when  filled  and  paid  for, 
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appellants  could  obtain  commissions.  The  answer  of  Decem- 
ber 23d  to  appellees'  letter  of  December  21st,  not  only  does 
not  question  the  authority  of  Donnell  to  contract  for  appel- 
lants, but,  as  we  think,  recognizes  it.  But  it  is  immaterial 
whether  the  contract  was  authorized  prior  to  its  execution 
or  subsequently  ratified.  If  appellants  could  authorize  it 
in  the  first  instance,  which  they  clearly  could,  they  could 
ratify  it,  and  the  evidence  is  abundant  that  they  ratified  it. 
In  questioning  the  guaranty,  appellants'  counsel  goes  fur- 
ther than  do  appellants  themselves.  They  do  not  deny  the 
guaranty.  The  following  occurred  in  the  examination  of 
appellant  W.  C.  Hickox : 

Q.  "  How  did  you  come  to  be  writing  this  Fels  &  Co. 
about  this  bill  or  promising  to  pay  it  ? " 

A.     "  In  regard  to  promising  to  p«ay  it  ? " 

Q.  "  Yes."  A.  "  Why,  there  was  the  correspondence 
— we  sent  them  an  order,  and  if  they  had  followed  our 
instructions,  any  goods  that  were  not  paid  for,  we  would 
take  up  the  draft  with  bill  of  lading  attached." 

Q.  *'  Will  you  deny  guaranteeing  the  bill  ?"  A.  "  We 
denied  we  guaranteed  the  bill  unless  they  shipped  accord- 
ing to  the  instructions  or  rules  for  shipping  to  tnat  country. 
Now  we  guaranteed  any  goods  that  went  to  South  America, 
and  draft  attached  to  biU  of  lading.     If  the  draft  was  not 

f)aid,  they  were  at  liberty  to  return  the  draft  and  bill  of 
ading  to  us  and  we  would  pay  the  bill,  and  reimburse  our- 
selves from  the  goods  themselves." 

There  is  no  evidence  that  any  such  instructions  as 
referred  to  by  the  witness  were  given  to  appellees.  The 
evidence  is  that  appellees  followed  all  instructions  given 
them.  It  is  not  necessary  that  there  should  be  a  formal 
express  acceptance  of  a  guaranty.  In  Reynolds  v.  Doug- 
las, 12  Peters,  497,  504,  cited  with  approval  in  Ruffner  v. 
Love,  33  111.  App.  601,  the  court,  speaking  of  notice  of 
acceptance  of  a  guaranty,  say : 

"  This  notice  need  not  be  proved  to  have  been  given  in 
writing,  or  in  any  particular  form,  but  may  be  inferred  by 
the  jury  from  facts  and  circumstances  which  will  warrant 
such  inference." 

We  think  it  clear  that  appellants,  as  business  men,  must 
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have  known  from  appellees'  letter  of  December  21,  1892, 
enclosing  invoice  of  goods  shipped  under  the  contract,  and 
expressly  stating  the  understanding  was  that  appellants 
were  to  guarantee  the  bills,  that  the  guaranty  was  accepted 
and  relied  on  by  appellees.  If  appellees  did  not  accept  and 
rely  on  the  guaranty,  why  did  they  enclose  the  bill  of  the 
goods  to  the  appellants,  and  demand  payment  of  it? 

From  the  letter  of  December  21,  1892,  acceptance  of  the 
guaranty  may  reasonably  be  inferred.  The  contention  that 
Rourke's  order  was  not  within  the  contract  is  untenable. 
The  language  of  the  contract  is : 

"  All  orders  of  goods  to  be  sent  to  the  party  of  the  first 
part  through  W.  C.  Hickox  &  Co.,  Chicaofo,  Illinois,  and 
due  payment  of  same  is  guaranteed  by  W.  C.  Hickox  &  Co." 
*  *  *  "  This  agreement  to  continue  for  the  term  of  six 
months,  renewable  if  satisfactory,  at  the  option  of  both 
parties,  for  a  further  time." 

The  agreement  is  not  dated,  but  both  parties  fix  the  date 
of  its  execution  as  December  16,  1892.  Appellee  Samuel 
S.  Fels  so  fixes  it  by  referring  to  the  time  of  the  first  ship- 
ment of  goods,  and  also  by  the  letter  of  December  19, 1892. 
Appellants  fix  it  by  their  letter  of  February  24,  1893,  in 
answer  to  a  letter  from  appellees,  demanding  payment  for 
the  sample  soap.     In  that  letter  appellants  write : 

"We  think  vour  bookkeeper  has  overlooked  the  contract 
in  regard  to  tliis  matter,  as  same  is  not  due  until  the  16th 
of  June,  as  per  terms  of  contract." 

The  part  of  the  contract  in  relation  to  the  sample  soaps 
referred  to  in  appellants'  letter  is : 

"  Said  goods  to  be  charged  to  party  of  the  second  part 
and  paid  For,  unless  orders  for  $500  worth  of  goods  are  sent 
in  and  paid  for  before  the  expiration  of  this  agreement." 

By  the  terms  of  the  agreement  it  was  to  expire  in  six 
months.  Appellants'  letter,  therefore,  notified  appellees,  in 
substance,  that  it  could  not  be  determined  before  June  16th, 
whether  appellants  would  be  liable  for  the  $100  worth  of 
sample  soaps,  thus  fixing  June  16,  1893,  as  the  date  of  the 
expiration  of  the  contract,  which  date  is  just  six  months 
from  December  16,  1882.    Eourke's  order  is  dated  May  19, 
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1893,  and  it  was  enclosed  to  appellants  in  a  letter  from 
Bead  to  them  of  date  May  30,  1893,  to  be  by  appellants 
forwarded  to  appellees.  The  order  was  sent  by  appellants 
to  appellees,  enclosed  in  a  letter  of  appellants  of  date  July 
1,  1893,  in  which  letter  appellants  urge  speedy  shipment  of 
the  goods  ordered,  and  request  appellees  to  comply  with 
directions  as  to  boxing  and  shipping.  July  7,  1893,  appel- 
lants again  wrote  to  appellees,  acknowledging  receipt  of  a 
letter  from  them  of  date  July  5,  1893,  to  the  effect  that  the 
order  would  be  filled  and  the  goods  shipped  as  indicated  in 
appellants'  letter  of  July  1st,  and  saying  they  were  glad  to 
learn  this.  August  16, 1893,  appellants  wrote  to  appellees, 
asking  them  if  they  had  succeeded  in  shipping  the  goods, 
and,  if  so,  requesting  a  copy  of  the  invoice,  saying,  "  We 
require  this  on  all  shipments  guaranteed  by  us." 

Appellees,  August  18,  1893,  sent  to  appellants  a  copy  of 
the  invoice  as  requested.  Thus  both  parties,  appellants 
and  appellees,  treated  Rourke's  order  as  within  the  contract 
of  December  16, 1892,  and  within  appellants'  guaranty.  In 
this  we  think  they  were  correct.  The  order,  as  before 
stated,  was  dated  May  19,  1893.  Eead  was  then  in  Chili, 
and  it  is  a  reasonable  presumption  that  the  order  was  given 
to  him  by  Rourke  the  day  of  its  date.  At  any  rate,  Read 
had  it  in  his  possession  May  30th,  so  that  it  was  given  within 
the  term  of  the  contract.  If  the  contract  had  been  that 
the  order  should  be  by  mailed  letter,  then  the  instant  that 
a  letter,  enclosing  the  order  to  appellees,  was  mailed,  would 
be  the  date  of  giving  the  order;  it  would  be  deemed  given 
when  mailed.     1  Parsons  on  Contracts,  483,  et  sequens. 

But  the  contract  was  that  it  should  come  to  appellees 
through  Hickox  &  Co.,  and  it  was  delivered  by  Rourke  to 
Read,  who,  we  think,  must,  in  view  of  the  evidence,  be 
regarded  as  appellants'  agent  in  Chili,  on  or  before  May  30, 
1893.  It  was  thus  made  and  delivered  to  appellants  within 
the  time  fixed  by  the  contract.  Appellants,  instead  of  the 
mail,  being  the  medium  of  delivery  of  the  order  to  appel- 
lees, when  the  order  was  delivered  to  appellants,  by  deliv- 
ery to  their  agent,  it  was,  as  in  the  case  of  a  letter  mailed. 
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an  order  on  appellees  at  the  time  of  such  delivery,  and  sent 
to  appellees  within  the  meaning  of  the  agreement  of  De- 
cember 16,  1892. 

Counsel  for  appellants  object  to  certain  questions  of  the 
court  to  W.  C.  Hickox,  a  witness  for  appellants.  The 
abstract  shows  no  exceptions  to  such  questions,  which  is 
suflBcient  to  dispose  of  the  objection. 

The  judgment  will  be  affirmed^ 


Paul  Andryczka  t.  The  Towarzystwo,  etc. 

1.  Instructions— TFTien  Not  Reversible  Error,— The  giving  of  an 
instruction  which  might  have  been  worded  with  more  technical  accu- 
racy, if  the  court  can  not  say  that  the  jury  were  misled  by  it,  is 
not  reversible  error. 

3.  Appellate  Ck5URT  FRACmcE— Abstracts  Must  Contain  Bonds 
Referred  to  in  Instructions. — Where  a  bond  referred  to  in  an  instruction 
is  not  set  out  in  the  abstract,  the  court  can  not  pass  upon  an  objection 
to  the  instruction. 

Assampsit.— Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  John  C.  Garter,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1899.    Affirmed.    Opinion  filed  January  4, 1900. 

John  0.  Tbainoe,  attorney  for  appellant. 
William  A,  Doyle,  attorney  for  appellee. 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 

This  was  an  action  by  appellant  to  recover  damages  alleged 
to  have  occurred  by  reason  of  the  failure  of  appellee  to 
renew  an  insurance  policy  insuring  appellant  in  the  sura  of 
$700  against  loss  by  fire,  the  property  so  insured  having 
been  destroyed  by  fire  after  the  expiration  of  the  time  for 
which  it  was  insured. 

The  declaration,  after  averring  that  a  loan  was  about  to 
be  made  by  defendant  to  plaintiff,  avers,  in  substance,  that 
the  defendant,  "  by  Alfred  Wilkoshesky,  its  duly  authorized 
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agent,  notary  public  and  attorney,  demanded  of  the  plaintiff 
that  he  surrender  and  deliver,  with  proper  consent  and 
indorsement  of  said  insurance  company,  said  insurance 
policy  to  the  defendant  as  additional  security  for  the 
loan  aforesaid; "  that  plaintiff  objected,  stating  that  the 
policy  would  soon  expire  and  that  he  wanted,  himself,  to 
attend  at  the  expiration  thereof  to  getting  out  a  new  policy; 
but  defendant,  "  by  its  duly  authorized  agent,"  insisted  on 
the  delivery  to  it  of  the  policy,  and  assured  plaintiff  that, 
at  the  expiration  thereof,  it  would  have  it  renewed,  or  take 
out  a  new  policy  in  another  company,  etc.,  without  any 
further  care,  anxiety  or  notice  on  the  part  of  plaintiff,  and 
that  plaintiff,  relying  on  said  assurances,  complied  with 
defendant's  request;  that  the  policy  expired  April  18, 1894, 
at  noon  of  said  day;  that  the  defendant  did  not  renew  the 
same  nor  take  out  a  new  policy,  and  that  the  insured  prop- 
erty was  destroyed  by  fire  June  15,  1894,  to  the  damage  of 
plaintiff,  $1,500. 

The  jury  found  for  appellee,  and  judgment  was  rendered 
on  the  verdict.  The  defendant  did  not  renew  the  policy  or 
procure  another,  and  the  insured  property  was  destroyed  by 
fire  after  the  expiration  of  the  policy. 

The  main  contest  on  the  trial  was  as  to  whether  Wilko- 
shesky  was  authorized  by  appellee  toagree  that  appellee  would 
have  the  policy  renewed,  and  as  to  whether  Wilkoshesky  did 
in  fact  so  agree.  Appellant  testified  substantially  as  averred 
in  the  declaration,  and  that  he  delivered  the  policy  to  Wil- 
koshesky at  his,  appellant's,  house.  Wilkoshesky  testified 
that  he  did  not  receive  the  policy  from  appellant;  that  he 
had  no  conversation  with  him  about  it;  that  the  first  he 
knew  of  it,  he  found  it  in  a  bundle  of  papers  handed  to 
him  by  appellee's  president;  that  when  he  went  to  appel- 
lant's house,  he  went  to  procure  the  signature  and  acknowl- 
edgment of  appellant  and  his  wife  to  a  mortgage,  to  secure 
the  proposed  loan.  Charles  Koski,  appellee's  president, 
testified  that  he  handed  to  Wilkoshesky,  for  the  purpose  of 
examination  by  him,  certain  papers  which  had  been  brought 
by  the  appellant  to  the  association,  and  that  he,  the  wilr 
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ness,  bad  not  seen  the  papers  thereafter  till  at  the  trial,  and 
that  he  did  not  open  the  papers,  or  know  what  they  were, 
before  banding  them  to  Wilkosbesky. 

There  can  be  no  question  that  the  jury  were  warranted 
by  the  evidence  in  finding  for  the  appellee,  and  the  con- 
trary is  not  contended;  but  appellant's  counsel  objects  to 
each  and  all  of  the  instructions,  which  are  as  follows : 

First.  "  In  this  case  the  burden  of  proof  is  on  the  plaint- 
iff, and,  unless  the  evidence  preponderates  in  behalf  of 
plaintiff,  then  he  can  not  recover.  In  no  event  can  he 
recover  more  than  $700.  Before  the  plaintiff  can  recover, 
he  must  prove  by  a  preponderance  of  the  evidence  that  the 
defendant,  bv  an  agent,  authorized  so  to  do,  agreed  to  renew 
the  $700  policy  for  the  plaintiff,  and  failed  to  do  so,  and 
that  the  property  described  in  such  policy  was  lost  by  fire." 

Second.  *'  By  law  it  was  not  the  duty  of  defenaant  to 
renew  such  policy.  The  defendant  could  only  be  made 
liable  by  its  agreement  to  renew,  and  the  burden  of  proof 
is  on  the  plaintiff  to  show  that  the  defendant  did  agree  to 
renew  the  $700  policy." 

Third.  '^In  this  case  plaintiff  has  called  as  witnesses 
certain  officers  or  agents  of  the  company,  and,  by  calling 
them,  vouches  for  their  credibilitv,  and  plaintiff  can  not  dis- 
credit their  testimony  by  impeaching  their  testimony.  But 
he  may  show  by  evidence  what  the  facts  are." 

Fourth.  "  The  court  instructs  the  jury  that  any  state- 
ments in  the  board  of  directors  by  any  individual  that  the 
company  ought  to  pay  the  loss  is  not  binding  on  the  com- 
pany and  should  not  be  considered  by  the  jury." 

Fifth.  "  The  court  further  instructs  you  that  the  bond 
read  in  evidence  was  admitted  by  the  court  to  show  the 
relation  of  the  witness  Andryczka  to  the  loan  association — 
and  for  no  other  purpose." 

Sixth.  "  It  is  not  shown  here  that  the  association  could 
recover  the  loss,  if  it  paid  it,  of  the  notary,  and  you  should 
disregard  all  arguments  or  statements  of  counsel  to  that 
effect,  or  that  tend  to  discredit  the  witnesses  called  by 
him." 

The  objections  to  instruction  one,  are  that  it  contains 
nothing  on  the  subject  of  ratification  of  Wilkoshesky's 
agency ;  that  it  specifies  $700  as  the  amount  of  policy,  and 
that  it  is  misleading  in  telling  the  jury  that  unless  Wilko- 
sbesky had  authority  to  bind  the  defendant  at  the  time  of 
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the  agreement,  plaintiflF  could  not  recover.  The  declaration 
avers  that  Wilkoshesky  was  the  appellee's  authorized  agent 
at  the  time  of  the  alleged  agreement ;  the  instruction  prop- 
erly is  that  it  was  incumbent  on  appellant  to  prove  that 
allegation.  There  is  no  evidence  of  ratification  by  the 
appellee  corporation ;  but  if  it  be  conceded  that  there  was 
such  evidence,  the  effect  of  the  instruction  would  not  be,  as 
counsel  assumes,  to  exclude  such  evidence  from  the  jury, 
because  the  ratification  of  an  act  is  not  only  equivalent  to 
authority  prior  to  the  performance  of  the  act,  but  is  evi- 
dence of  such  authority.  The  reference  to  the  policy  by  the 
words,  ''  agreed  to  renew  the  $700  policy,"  is  merely  de- 
scriptive of  the  policy  and  corresponds  with  appellant's  dec- 
laration. The  specific  objection  to  the  mention  of  a  $700 
policy  is  that  the  jury  might  understand  that  the  damages 
were  limited  to  that  amount,  whereas  there  was  evidence 
tending  to  prove  that  the  loss  exceeded  that  sum,  but  appel- 
lant's counsel,  in  his  address  to  the  jury,  expressly  asked  for 
a  verdict  for  $700. 

We  perceive  no  sound  objection  to  the  second  instruction. 
'The  third  instruction  is  criticised  as  misleading.  The  first 
part  of  the  instruction  evidently  means  that  appellant  could 
not  directly  attack  the  veracity  of  a  witness  called  by  him- 
self, while  the  last  clause  of  the  instruction  is  to  the  effect 
that  appellant  might  show  the  actual  facts  by  any  other 
witness,  and  so  would  not  be  bound  by  the  testimony  of  the 
former  witness.  The  instruction  might  have  been  worded 
with  more  technical  accuracy,  butwecan  not  say  that  the 
jury  might  have  been  misled  by  it,  or  that  the  giving  of  it 
is  reversible  error.  The  fourth  instruction  states  the  law. 
The  bond  referred  to  in  the  fifth  instruction  is  not  set  out  in 
the  abstract,  nor  is  there  any  abstract  of  it.  Therefore  we 
can  not  pass  on  the  objection  to  the  instruction.  Counsel 
for  appellant,  in  his  argument  to  the  jury,  stated  in  sub- 
stance that  Wilkoshesky  would  be  liable  to  appellee  on  his 
$5,000  bond  for  any  neglect,  in  case  a  verdict  should  be  ren- 
dered against  appellee.  It  not  appearing  from  the  abstract 
what  the  conditions  of  the  bond  are,  we  can  not  tell  what 
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Wilkoshesky's  liability  would  be  in  the  event  of  a  verdict 
against  appellee,  and  it  must  be  presumed  that  the  trial 
judge  who  saw  the  bond  and  its  conditions,  and  whose  prov- 
ince it  was  to  construe  it,  correctly  construed  it,  and  that 
it  did  not  impose  any  liability  on  Wilkoshesky  in  the  con- 
tingency of  a  verdict  against  appellee. 

We  are  of  opinion  from  the  evidence  that  if  a  new  trial 
were  ordered  the  verdict  would  be  the  same.  The  judg- 
ment will  be  affirmed. 


QA      288 

H.  C.  Billingsley  v.  The  People,  etc.,  ex  rel.  loi   »569l 

1.  Appellate  Court  Practice— i>M/y  of  Coumd  to  Aid  the  Court, 
— Courts  are  entitled  to  a  conscientious  and  earnest  effort  on  the  part  of 
counsel  to  aid  them  in  the  decision  of  cases,  and  it  can  not  be  said  that 
this  duty  is  performed  in  a  matter  so  important  as  is  the  case  at  bar,  in 
which  the  liberty  of  a  citizen  is  involved,  when  counsel  do  not  by  their 
briefs  discuss  the  law  or  cite  a  single  authority  on  the  questions  raised. 

2.  Contempt — Erroneous  Order  of  Commitment.— An  order  of  court 
committing  a  person  to  jail  for  contempt,  in  refusing  to  obey  a  decree 
which  does  not  give  the  person  committed  the  right  to  piu'ge  himself  by 
the  performance  of  the  decree,  is  erroneous. 

3.  Same— Punishment  to  be  Specifically  Defined. — The  punishment 
inflicted  upon  a  person  for  a  contempt,  in  refusing  to  obey  a  decree  of 
court,  should  be^clearly  and  specificaUy  defined  by  the  order  inflicting  it. 

Attachment  for  Contempt.— Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Henry  B.  Willis.  Judge,  presiding.  Heard  in  this 
court  at  the  March  term,  1899.  Reversed  and  remanded.  Opinion 
filed  January  4, 1900. 

Elmer  Bishop,  attorney  for  appellant. 
Frederick  S.  Baker,  attorney  for  appellee. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

The  Circuit  Court  of  Cook  County,  in  the  case  of  Preis 
V.  Billingsley,  the  appellant  here,  on  June  20, 1808,  after  a 
hearing  upon  the  master's  report  and  evidence  of  the  par- 
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ties,  entered  a  decree  finding  in  substance  that  appellant 
was  indebted  to  Preis  for  money  loaned,  to  secure  which  be 
delivered  to  the  latter  certain  whisky,  which  was  after- 
ward, though  wrongfully  and  fraudulently,  replevied  by 
Billingsle}'^  and  in  his  possession  at  the  time  of  the  appoint- 
ment of  the  receiver  in  that  case;  that  on  January  4,  1898, 
an  injunction  in  the  case  was  served  upon  appellant  re- 
straining him  from  selling  or  disposing  of  the  whisky;  that 
after  the  service  of  the  writ  of  injunction  upon  him,  appel- 
lant had  the  whisky  in  his  possession  and  control,  and  that 
the  receiver  made  a  demand  upon  appellant  to  turn  over  to 
the  former  the  whisky;  but  appellant  failed  and  refused  to 
comply  with  such  demand,  and  the  court  therefore  decreed 
that  the  injunction  be  made  perpetual;  that  appellant  turn 
over  to  the  receiver  the  said  whisky  within  two  days  from 
the  entry  of  the  decree;  that  within  five  days  appellant  pay 
to  said  Preis  the  amount  due  to  him,  including  costs, 
amounting  to  $400.75,  and  that  upon  payment  of  that 
amount  that  the  receiver  surrender  said  whisky  to  appel- 
lant without  further  order  of  the  court.  From  this  decree 
appellant  appeals  to  this  court,  but  the  appeal  was  dis- 
missed for  failure  on  his  part  to  perfect  the  appeal  in  ac- 
cordance with  the  statute. 

Subsequently  proceedings  for  contempt  were  instituted 
in  the  cause  against  appellant  for  failure  to  comply  with 
the  decree  of  June  20,  1898,  which,  after  a  full  hearing,  re- 
sulted in  an  order  as  follows  : 

"  Ordered  that  the  said  Billingsley  be  committed  to  the 
common  jail  of  Cook  county,  Illinois,  there  to  remain  until 
he  shall  have  complied  with  the  order  and  decree  of  this 
court,  entered  herein  on  the  20th  day  of  June,  A.  D.  1898, 
requiring  him  to  turn  over  to  receiver  herein  the  said  goods 
mentioned  in  said  decree,  to-wit,  thirty-five  cases  of  Belle 
of  Bourbon  whisky  and  one  barrel  of  Belle  of  Bourbon 
whisky.  Further  ordered  that  warrant  of  commitment 
issue  for  that  purpose  and  that  sheriff  of  said  countv  be  and 
be  is  hereby  directed  to  take  him,  the  said  Billingsley,  into 
his  custody  forthwith,  and  discharge  him  from  custodv 
when  he,  the  said  Billingsley,  shall  have  complied  witk 
the  terms  of  this  order." 
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From  this  order  the  appeal  herein  is  taken. 

It  appears  from  the  record  of  the  proceedings  for  con- 
tempt against  appellant,  that  the  court  granted  time  to 
appellant  on  several  occasions  to  enable  him  to  comply  with 
its  decree  directing  him  to  pay  the  amount  found  to  be  due, 
but  that  he  failed  and  refused  to  pay  the  same,  or  any  part 
thereof;  and  it  appears  from  his  answer  to  the  rule  upon 
him  to  show  cause  why  he  should  not  be  attached  for  con- 
tempt, that  he  had  no  money  or  property  with  which  to 
satisfy  said  decree,  and  that  prior  to  the  appointment  of 
the  receiver  he  had  disposed  of  said  whisky  and  had  not 
had  the  same  in  his  possession  since  the  filing  of  the  orig- 
inal bill. 

It  is  contended  that  the  order  of  commitment  is  vague 
and  indefinite  as  to  the  term  of  imprisonment,  and  that 
appellant  should  thereby  have  had  the  alternative  of  satisfy- 
ing the  decree  by  the  payment  of  money,' as  was  his  right 
under  the  original  decree. 

The  briefs  and  arguments  of  counsel  on  both  sides  are  of 
no  aid  to  the  court  beyond  mere  statements  as  to  what  is 
shown  by  the  record.  Not  a  single  authority  is  cited  in 
either.  Such  gross  dereliction  of  duty  on  the  part  of  coun- 
sel can  not  be  too  severely  condemned.  Courts  are  entitled 
always  to  a  conscientious  and  earnest  effort  on  the  part  of 
counsel  to  aid  them  in  the  decision  of  cases,  and  it  can  not 
be  said  that  this  duty  is  performed  in  a  matter  so  important 
as  is  the  case  at  bar,  in  which  the  liberty  of  a  citizen  is 
involved,  when  counsel  do  not  by  their  briefs  discuss  the 
law  or  cite  a  single  authority  on  the  questions  raised. 

We  are  inclined  to  the  opinion  that  the  order  committing 
appellant  is  erroneous,  first,  in  that  the  term  of  imprison- 
ment inflicted  is  indefinite,  and  second,in  not  givincr  appellant 
the  right  to  purge  himself  by  the  payment  of  the  amount 
found  to  be  due.  Even  though  the  whisky  in  question  was 
in  the  possession  and  control  of  appellant  after  the  service 
of  the  writ  of  injunction  upon  him,  as  found  by  the  court, 
it  may  be  true  that  appellant  had  placed  it  entirely  beyond 
his  power  to  comply  with  the  oi*der,  by  disposing  of  the 
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whisky  previous  to  the  time  of  the  order  of  commitment, 
and  that  he  justly  merited  a  severe  punishment  for  such  con- 
duct; but  such  punishment  should  be  clearly  and  specifically 
defined  by  the  order  inflicting  it.  It  is  not  definite  as  to 
time,  when  he  is  -committed  until  he  should  turn  over  the 
whisky.  He  may  not  be  able  to  do  that  for  many  reasons 
which  might  be  assigned.  It  nowhere  appears  from  the 
record  that  the  whisky  was  in  appellant's  possession,  power 
or  control  at  the  time  the  order  was  entered.  If  it  was  not, 
the  imprisonment  might  be,  under  the  terms  of  the  order, 
for  the  term  of  appellant's  natural  life. 

It  also  seems  unreasonable  and  unjast  to  make  the  con- 
tempt order  narrower  than  the  original  decree,  which  pro- 
vides that  appellant  should  be  entitled  to  the  property  in 
question  upon  the  payment  of  the  money  found  due  in  the 
decree.  The  contempt  is  a  civil  contempt,  and  to  enforce 
obedience  to  the  decree  of  the  court,  which  would  be  as 
well  and  satisfactorily  complied  with  by  the  payment  of  the 
n^oney  to  secure  which  the  property  was  pledged  by  appel- 
lant. At  the  time  the  order  of  commitment  was  entered,  it 
is  true  appellant  showed  that  he  had  no  money  with  which 
to  pay,  nor  property  from  which  could  be  made,  the 
amount  he  was  directed  by  the  decree  to  pay,  but  the 
next  day,  or  even  before  he  could  be  lodged  in  prison, 
he  might  be  able  to  get  the  money  to  pay.  It  seems 
oppressive  that  he  should  not  be  allowed  this  privilege  in 
order  to  avoid  imprisonment. 

From  such  examination  of  the  questions  involved  as  we 
have  been  able  to  make,  we  think  our  view  as  to  the  indefi- 
nite nature  of  the  order  is  sustained  by  the  precedents. 
People  V.  Pirfenbrink,  96  111.  68;  Berkson  v.  The  People, 
51  111.  App.  109;  Clark  v.  Parker,  70  III  A  pp.  234;  Kyle 
v.  People,  72  111.  App.  181;  Solomon  v.  Iloldom,  72  111. 
App.  351;  Rapalje  on  Contempt,  Sec.  137;  Howard  v.  The 
People,  3  Mich.  208;  Gurney  v.  Tufts,  37  Me.  135;  People 
v.  Markam,  7  Calif.,  209. 

In  the  Pirfenbrink  case,  supra^  which  was  habeas  corpus, 
it  was  held  that  an  order  committing  the  relator  to  the 
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county  jail  until  the  further  order  of  the  court  for  contempt 
in  refusing  to  obey  an  order  of  the  court  to  turn  over  cer- 
tain books,  was  void.  The  court  said  that  if  the  committal 
had  been  for  a  definite  period,  or  until  he  should  perform  a 
specified  act,  then  the  judgment  would  have  been  capable 
of  being  reviewed  on  error;  also  that  judgments  of  this 
kind  "  must  be  such  as  the  defendant  may  readily  under- 
stand and  be  capable  of  performing." 

In  the  Berkson  case,  supra,  an  order  of  commitment 
which  found  that  the  relator  had  in  his  possession,  at  the 
time  the  order  was  entered,  a  certain  sum  of  money  which 
it  was  his  duty  to  turn  over  to  the  receiver  in  the  case, 
was  held  to  be  definite  and  certain,  and  was  affirmed. 

In  the  Kyle  case,  supra^  this  court,  in  speaking  of  an 
order  which  fined  the  relator,  for  contempt,  the  sum  of 
$250,  directed  him  to  pay  the  same,  and  in  default  of  pay- 
ment that  he  be  imprisoned  for  sixty  days,  and  until  dis- 
charged by  due  process  of  law. 

Mr.  Justice  Adams,  delivering  the  opinion,  said : 

"The  judgment  in  such  case,  after  the  words  ^$250,' 
should  be  that  the  defendant  be  committed  to  jail,  there  to 
remain  until  the  fine  and  costs  are  fully  paid  or  he  be  dis- 
charged according  to  law,  or  words  of  like  import,"  and  held 
that  on  the  judgment  as  rendered,  relator  would  have  had 
to  remain  in  jail  sixty  days,  even  though  willing  to  pay  his 
fine  the  next  day  after  commitment,  and  in  addition  would 
be  liable  for  the  amount  of  the  fine. 

In  the  section  above  cited  from  Kapalje,  the  author  says 
that  it  should  appear  from  an  order  of  commitment  for  con- 
tempt "that  it  was  in  the  defendant's  power  to  perform 
the  required  act,  or  else  the  commitment  will  be  void." 

In  the  Markam  case,  supra^  which  was  a  commitment 
until  a  certain  fine  was  paid,  it  was  held  "the  judgment 
should  have  specified  the  term  of  imprisonment." 

In  the  Howard  case,  mpra,  a  judgment  that  the  defend- 
ant pay  a  fine  and  stand  committed  until  the  same  was  paid, 
was  held  erroneous  because  the  term  of  imprisonment  was 
indefinite. 
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We  are  of  opinion  that  the  order  here  in  question,  in  addi- 
tion to  the  commitment  until  the  appellant  turn  over  the 
whisky,  should  also  have  provided  that  he  could  be  released 
upon  the  payment  by  him  of  the  money  which  the  original 
decree  provided  he  could  pay,  and  then  be  entitled  to  the 
possession  of  the  whisky,  and  should  have  the  further  dis- 
junctive clause,  "  or  he  be  discharged  according  to  law,"  or 
words  of  like  import. 

Because  the  order  is  indefinite  and  unreasonable  in  the 
respects  indicated,  the  judgment  is  reversed  and  the  cause 
remanded. 


Bndoir  J.  Krause  and  Erwin  F.  Breyer  v.  Walter  Scott. 

1.  Equity  Practice— -4  BUI  to  Prevent  a  Multiplicity  of  Suits,-^ 
The  court  holds  that  the  suit  at  bar  can  not  be  maintained  as  a  bill  of 
peace  or  bill  to  prevent  a  multiplicity  of  suits,  upon  the  facts  alleged  in 
the  amended  bill  of  complaint.    (See  copy  of  amended  biU,  post.) 

2.  Set-off  ^Damages  Resulting  from  a  Breach  of  Warranty.— 
Damages,  such  as  may  result  from  a  breach  of  a  warranty  of  the  qual- 
ity of  articles  sold,  may  be  set  off  in  a  suit  for  the  purchase  price  of  the 
articles,  but  not  upon  the  ground  of  equitable  set-off  in  a  suit  to  prevent 
a  multiplicity  of  suits. 

Bill  of  Peace.— Appeal  from  the  Superior  Court  of  Cook  County; 
the  Hon.  Farlin  Q.  Ball,  Judge,  presiding.  Heard  in  this  court  at 
the  March  term,  1899.    Aflirmed.    Opinion  filed  January  4,  1900. 

Copy  of  Amended  Bill  of  Complaint. 

"  And  your  orators  further  show  that  said  defendant  is  a 
resident  of  the  State  of  New  Jersey,  and  is  not  a  resident 
of  the  State  of  Illinois,  and  is  not  within  the  jurisdiction  of 
the  courts  of  Illinois,  and  is  not  amenable  to  the  process  of 
said  courts,  so  that  your  orators  can  not  maintain  a  suit 
against  him  therein;  that  any  money  which  your  orators 
may  be  comi^elled  to  pay  to  said  defendant  will  be  removed 
from  said  State  of  Illinois  to  said  State  of  New  Jersey,  and 
beyond  the  reach  of  an  execution  upon  any  judgment  which 
vour  orators  may  obtain  against  him;  that  said  defendant 
tas  no  property  in  the  State  of  Illinois  and  within  the  juris- 
diction of  the  courts  of  said  State  from  which  vour  orator 
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can  make  any  judgment  they  may  obtain  against  him;  that 
your  orators  are  not  indebted  to  said  defendant  in  any  sum 
whatever;  that  the  consideration  for  said  notes  hereinbe- 
fore mentioned  has  wholly  failed  and  said  notes  are  null 
and  void;  that  your  orators  ought  not  to  be  harassed  and 
annoyed  by  and  put  to  the  trouble  and  expense  of  defend- 
ing themselves  against  the  suits  already  Drought  and  the 
many  suits  threatened  against  them,  as  aforesaid. 

And  vour  orators  further  show  that  they  have  returned 
to  said  defendant  the  two  printing  presses  received  by  them 
from  him  as  aforesaid,  in  as  gocS  condition  as  they  were 
when  so  received,  and  that  said  defendant  now  has  the 
same;  that  said  defendant  can  sell  and  dispose  of  said  print- 
ing presses  for  a  large  sum  of  money,  and  upon  information 
they  state  that  he  has  already  disposed  of  them;  that  upon 
information  derived  from  said  defendant  they  state  theiact 
to  be  that  after  charging  against  your  orators  all  moneys 
paid  out  by  said  defendant  on  account  of  said  two  printing 
presses  and  said  contract  with  your  orators,  and  all  dam- 
ages claimed  to  have  been  sustained  by  him  by  reason 
thereof,  a  large  part  of  which  can  not  be  properly  charged 
against  them,  the  total  loss  or  damage  claimed  to  have  been 
sustained  by  said  defendant  does  not  exceed  the  sum  of 
twelve  hundred  dollars  ($1,200);  and  your  orators  charge 
the  fact  to  be  that  it  is  very  much  less;  ^hile  said  defend- 
ant has  in  his  possession  and  claims  the  right  to  recover 
upon  the  notes  of  your  orators  as  aforesaid,  amounting  to 
forty-two  hundred  dollars  ($4,200)  and  interest  thereon,  or 
three  thousand  dollars  ($3,000)  in  excess  of  the  total  dam- 
ages claimed  by  said  detendant;  that  at  the  same  time  your 
orators  are  without  remedy  against  said  defendant  for  the 
damages  sustained  'by  them,  amounting  to  more  than  three 
thousand  dollars  ($3,000),  except  in  the  courts  of  the  State 
of  New  Jersey,  whereby  they  are  without  complete  and 
adequate  remedy  at  law. 

Statement. — The  bill  of  complaint  by  which  this  suit 
was  begun  sets  up  the  following  facts:  Appellants  bought 
certain  machines  of  appellee  and  in  payment  therefor  exe- 
cuted certain  promissory  notes.  That  appellee  guaranteed 
that  such  machines  should  be  capable  of  turning  out  a  cer- 
tain amount  of  work  in  a  given  time.  That  the  machines 
delivered  to  appellants  were  not  such  as  were  provided  for 
and  not  capable  of  the  work  specified  by  the  terms  of  the 
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guaranty.  That  by  reason  thereof  the  machines  were  re- 
turned to  and  accepted  by  appellee.  That  by  reason  of 
breach  of  the  contract  by  appellee  appellants  have  sus- 
tained damages.  That  appellee  has  begun  suits  against  ap- 
pellants upon  the  promissory  notes  given  on  account  of  pay- 
ment for  the  machines;  that  one  of  such  suits  was  begun 
and  is  pending  in  the  Circuit  Court  of  Cook  County,  Illi- 
nois; and  that  two  of  such  suits  are  pending  in  courts  of 
justices  of  the  peace  in  said  county.  That  other  suits  upon 
other  of  the  promissory  notes  are  threatened  by  appellee. 
Alleges  that  appellants  have  no  adequate  remedy  in  law. 
Prays  that  appellee  be  enjoined  from  prosecuting  the  suits 
at  law,  and  in  effect  that  the  court  set  off  the  damages  sus- 
tained by  appellants  against  the  claims  of  appellee  upon  the 
notes.  By  amendment  to  the  bill  of  complaint  it  is  alleged 
that  appellee  is  a  resident  of  the  State  of  New  Jersey  and 
not  amenable  to  process  of  the  courts  of  this  jurisdiction. 

Upon  general  demurrer  by  appellee  to  the  amended  bill 
of  complaint,  the  court  below,  sustaining  the  demurrer,  dis- 
missed the  bill  for  want  of  equity. 

From  that  decree  this  appeal  is  prosecuted. 

F.  H.  Culver,  attorney  for  appellants. 

James  F.  Hutchison  and  Jacob  Diamond,  attorneys  for 
appellee. 

Mr.  Presiding  Justice  Sears  delivered  the  opinion  of  the 
court. 

Upon  the  facts  alleged  the  amended  bill  of  complaint  can 
not  be  maintained  as  a  bill  of  peace  or  bill  to  prevent  a  mul- 
tiplicity of  suits.  C.  P.  S.  Exchange  v.  McClaughrey,  14S 
111.  372;  Commissioners  v.  Green,  156  111.  504;  Jones  v. 
The  Chester  Co.,  17  111.  App.  Ill;  Cleland  v.  Campbell,  78 
111.  App.  624;  1  High  on  Inj.,  Sees.  61-62. 

Nor  can  it  be  maintained  upon  the  ground  of  equitable 
set-off.  The  only  claim  of  set-ofl[  presented  by  the  allega- 
tions of  the  bill  is  such  as  might  result  from  a  breach  of 
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warranty  of  the  quality  of  the  articles  sold.  In  a  suit  for 
the  purchase  price  of  the  articles  this  claim  can  be  set  off. 
Baboock  v.  Frice,  18  111.  420. 

It  is  not  alleged  that  appellee  is  insolvent.  There  was, 
therefore,  an  adequate  remedy  at  law,  and  there  is  no 
ground  for  the  intervention  of  relief  in  equity.  The  non- 
residence  of  appellee  is  unimportant,  for  he  had,  by  begin- 
ning the  suit  in  the  Circuit  Court  of  Cook  County,  brought 
himself  within  the  reach  of  appellants  in  this  behalf. 

In  that  suit  brought  by  appellee  against  appellants  to  re- 
cover on  the  promissory  notes  given  for  purchase  price, 
appellants  may  plead  their  claim  of  set-off,  arising  by 
reason  of  the  breach  of  the  warranty  of  the  machines,  and 
thereby  obtain  full  relief  in  law. 

The  learned  trial  judge  properly  sustained  the  demurrer. 
The  decree  is  affirmed. 


Lord^  Storey  &  Co.  v.  William  D.  Hollis  and  John  A. 
Duncan t  Copartners,  etc. 

1.  JuDGXENT— WAen  it  Should  Not  be  Eeveraed. — If  from  an  inspection 
of  the  whole  record  it  appeara  that  substantial  justice  has  been  done 
between  the  parties,  the  judgment  should  not  be  reversed,  even  though 
it  should  be  conceded  that  the  form  of  an  instruction  is  objectionable. 

Assumpsit,  on  an  account  stated.  Trial  in  the  County  Court  of  Cook 
County,  on  appeal  from  a  justice  of  the  peace;  the  Hon.  D.  L.  Jones, 
Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1899. 
Afi&rmed.    Opinion  filed  December  14,  1899.    , 

Dow,  Walker  &  Walker,  attorneys  for  appellant. 

Stewart  K.  Jewell,  attorney  for  appellees. 

Mb.  Justice  Adams  delivered  the  opinion  of  the  court. 
This  is  an  appeal  from  a  judgment  in  favor  of  appellees 
and  against  appellant  for  the  sum  of  $23.76,  rendered  in  the 
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County  Court,  on  appeal  from  a  judgment  of  a  justice  of 
the  peace. 

John  E.  Abbott,  a  salesman  for  appellees,  testified  that, 
August  23,  1893,  he  received  an  order  from  John  G.  Hoff- 
man, secretary  and  treasurer  of  the  appellant  corporation, 
for  goods  to  the  amount  of  $23.75;  that  Hoffman  requested 
him  to  date  tlie  bill  September  1,  1898,  so  as  to  permit  him; 
Hoffman,  to  obtain  a  discount  by  paying  the  bill  within  ten 
days  from  said  date,  which  he,  Abbott,  did;  that  after  thirty 
days  from  September  1,  1898,  he  called  on  Hoffman  and  re- 
quested payment  for  the  goods,  and  that  Hoffman  told  him 
that  the  goods  had  been  delivered  and  that  he  would  pay 
for  them,  but  that  he  had  a  note  to  meet  and  wanted  a  few 
days  more  time,  but  would  pay  the  bill  in  a  week  or  ten 
days;  that  in  ten  days  the  witness  called  again  on  Hoffman 
and  told  him  that  unless  payment  should  be  made  by  six 
o'clock  that  evening  suit  would  be  brought;  that  suit  was 
subsequently  brought,  after  which  witness  saw  Hoffman  at 
the  office  of  Mr.  Duncan,  one  of  the  appellees,  and  that 
Hoffman  then  said  he  would  pay  all  except  the  costs. 

Appellee  Duncan  testified  that  the  only  interview  he  had 
with  Hoffman  in  respect  to  the  bill,  was  after  the  commence- 
ment of  the  suit  before  the  justice,  and  that  Hoffman  then 
said  he  wanted  to  pay  for  the  goods,  but  not  the  costs. 

Hoffman,  on  behalf  of  appellant,  testified  that  he  did 
not  tell  Abbott  that  the  goods  had  been  delivered;  that  he 
did  not  know  whether  or  not  they  had  been  delivered;  also, 
that  he  told  Duncan  that  rather  than  have  any  litigation 
about  the  matter,  he  would  be  willing  to  pay  the  net  amount 
of  the  claim,  but  not  any  costs.  The  evidence  is  that  the 
amount  of  the  costs  was  only  $3,  which  is  the  sole  amount 
really  in  controversy  between  the  parties.  Hinc  iUae 
lachrymae. 

The  giving  of  the  following  instruction  is  assigned  as 
error: 

"  The  court  instructs  the  jury  as  a  matter  of  law,  that  if 
they  find,  from  all  the  evidence  in  the  case,  that  the  defend- 
ant in  this  case  promised  to  pay  to  the  plaintiffs  in  this  case 
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the  sum  of  $23.75  for  goods  delivered  to  it  from  said  plaint- 
iffs, then  the  jury  shall  find  the  issue  for  the  plaintiff." 

The  contention  of  counsel  is,  that  the  court,  by  this  in- 
struction, assumed  that  the  goods  were  deliver^,  and  so 
took  the  question  of  delivery  from  the  jury.  We  do  not 
so  think.  The  testimony  of  Abbott  was  that  Hoffman  said 
that  the  goods  were  delivered  and,  at  the  same  time,  prom- 
ised to  pay  for  them.  Assuming  this  testimony  to  be  true, 
Hoffman's  promise,  which,  in  view  of  his  official  position, 
must  be  regarded  as  appellant's  promise,  was  a  promise  to 
pay  for  goods  delivered.  But  even  though  it  should  be 
conceded  that  the  form  of  the  instruction  is  objectionable, 
yet,  if,  from  an  inspection  of  the  whole  record,  it  appears 
that  substantial  justice  has  been  done  between  the  parties, 
the  judgment  should  not  be  reversed.  Newkirk  v.  Cone, 
18  III.  449;  Dishon  v.  Schorr,  19  lb.  69;  Schwarz  v. 
Schwarz,  26  lb.  81;  N.  C.  City  Ry.  Co.  v.  Lake  View, 
105  lb.  207,  214;  Heckle  v.  Grewe,  126  lb.  58,  63. 

We  are  satisfied  from  such  inspection  that  justice  has 
been  done,  and  that  if  there  should  be  another  trial  the  re- 
sult must  be  the  same.  Hoffman,  while  denying  that  he 
told  Abbott  that  the  goods  had  been  delivered,  did  not  deny 
their  delivery,  nor  that  he  promised  Abbott  to  pay  for  them, 
and  he  admits  that  he  told  Duncan  that  he  was  willing  to 
pay  the  claim,  less  the  costs  in  the  justice's  court.  Now, 
although  it  may  be  true,  as  he  says,  that  he  had  no  personal 
knowledge  as  to  whether  or  not  the  goods  were  delivered, 
yet  it  is  not  reasonably  presumable  that  he  would  have 
promised  to  pay  for  them  had  he  not  been  credibly  informed 
that  they  were  delivered.  Appellant,  as  a  business  corpora- 
tion, must  have  known  whether  or  not  the  goods  were  de- 
livered. Proof  of  their  non-delivery  would  have  been  a 
complete  defense,  yet  it  did  not  even  attempt  to  prove  non- 
delivery. 

We  think  it  the  duty  of  counsel  to  discourage,  as  much  as 
possible,  litigation  in  such  cases  as  this,  which,  for  aught 
we  know,  may  have  been  unavailingly  done  in  the  present 
case. 

The  judgment  will  be  affirmed. 
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Gertrude  S.  Walker  t.  Jacob  I.  Kesner  et  ah 

1,  Pleading— 7n  Covenant— A  declaration  in  covenant  which  fails 
to  allege  that  the  defendant  entered  into  a  covenant  ia  bad. 

2.  SxME—Liabilitii  fu.— The  tendency  of  our  courts  is  toward  a 
greater  liberality  in  matters  of  pleading,  in  order  that  substantial  jus- 
tice may  be  speedily  done;  but  they  have  not  as  yet  so  far  departed  from 
the  coramon  law  rules  of  pleading  as  to  permit  a  recovery  in  covenant 
under  a  declaration  which  sets  up  a  breach  of  implied  warranty  or  a 
tort. 

8.  Covenant— TlTi^re  the  Action  Will  Not  Lt6— Where  a  person  has 
not  engaged  by  deed  to  perform  a  covenant,  the  action  will  not  he 
against  him. 

Covenant.— Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
George  W.  Brown,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1899.    Affirmed.     Opinion  filed  December  14,  1899. 

Statement. — Appellant,  as  lessor,  demised  premises  to 
"  The  Boulevard  Phcenix  Club "  as  lessee,  by  a  written 
lease.  The  lease  was  signed  as  follows,  after  the  signature 
of  the  lessor  :  "  The  Boulevard  Phoenix  Club,  by  Milton 
A.  Strauss,  Pres.;  Arthur  Stein,  Secretary.  For  rent  due 
upon  this  lease,  a]ipellant  brought  this  suit  against  Milton 
A.  Strauss,  Arthur  Stein  and  fifteen  others  as  co-defend- 
ants in  an  action  of  covenant.  Each  count  of  the  declara- 
tion alleged  that  these  defendants,  "  pretending  to  be 
directors,  officers  and  agents  of  'The  Boulevard  Club,' 
did  assume  to  exercise  corporate  powers  and  to  use  the 
name  of  a  pretended  corporation  without  having  thereto- 
fore complied  with  an  act  of  the  State  of  Illinois  entitled, 
*  An  Act  Concerning  Corporations,'  being  part  of  Chapter 
32,  Revised  Statutes  of  the  State  of  Illinois,  which  pre- 
scribes and  regulates  the  manner  and  means  in  and  b}' 
^vhich  corporations  may  be  lawfully  organized  and  author- 
ized to  do  business;"  each  count  sets  out  a  failure  to  file  in 
the  office  of  the  recorder  of  deeds  of  Cook  county,  in 
which  county  was  located  the  principal  place  of  business  of 
said  pretended  corporation,  a  certificate  from  the  Secretary 
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of  State  of  the  State  of  Illinois,  of  the  complete  organiza- 
tion of  such  corporation;  each  count  alleges  that  ^'  so  assum- 
ing and  pretending  as  aforesaid,  the  defendants  did  lease 
by  indenture  of  lease  from  the  plaintiflf,"  etc.;  and  each 
count  makes  the  written  lease  a  part  of  the  count.  The  de- 
fendants interposed  demurrers  to  each  count  of  the  declara- 
tion. The  trial  judge  sustained  the  demurrers  as  to  each 
count,  and,  appellant  electing  to  stand  by  her  declaration, 
a  judgment  was  entered  against  her  for  the  costs,  from 
which  judgment  this  appeal  is  prosecuted. 

Charles  F.  Dayiks  and  John  B.  Brady,  attorneys  for 
appellant 

Felsenthal,  D'Anoona  &  Foreman,  attorneys  for  Jacob 
L.  Kesner  and  Siegfried  H.  Kirchberger,  appellees. 

JuuAN  W.  Mack,  attorney  for  Modie  J.  Spiegel,  Milton 
A.  Strauss  and  Albert  L.  Strauss,  appellees. 

A.  BiNswANGER  and  Elmer  E.  Jackson,  attorneys  for 
Oscar  G.  Foreman,  Benjamin  Hillman,  Sidney  Lowen- 
stein,  et  aL,  appellees. 

Mr.  Pbesidino  Justice  Sears  delivered  the  opinion  of  the 
court 

Without  discussing  appellant's  possible  right  of  recovery 
against  appellees  in  another  form  of  action  upon  the  facts 
disclosed  by  the  declaration,  it  is  enough  to  say  that  it  ap- 
pears from  the  declaration,  and  from  each  count  thereof, 
that  appellees  did  not  enter  into  any  covenant  whatever 
with  appellant,  and  hence  that  the  declaration  in  covenant 
was  bad.  Here  the  defendant  has  not  engaged  by  deed  to 
perform  the  covenants,  and  consequently  covenant  will  not 
lie.  Butnett  v.  Lynch,  5  Barn.  &  0.  589;  Moore  v.  House, 
64  111.  162;  R.  R.  I.  &  St  L.  R.  R.  v.  Beckemeier,  72  111. 
267;  Hancock  v.  Yunker,  83  111.  208;  Neufeld  v.  Beidler, 
37  III.  App.  34;  McCormick  v.  Seeberger,  73  111.  App.  87, 
Seeberger  v.  McCormick,  178  111.  404;  Murphy  v.  Kohl- 
saat,  68  111.  App.  579. 
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The  learned  trial  judge  properiy  sustained  the  demurrers. 

The  tendency  of  the  courts  may  be  toward  a  greater  lib- 
erality in  matters  of  pleading  in  order  that  substantial  jus- 
tice may  be  speedily  done,  but  our  courts  have  not  as  yet 
so  far  departed  from  common  law  rules  of  pleading  as  to 
permit  a  recover^'  in  covenant  under  a  declaration  which  sets 
up  a  breach  of  implied  warranty  or  a  tort. 

Our  statute  of  amendments  is  broad  and  liberal  and  is 
liberally  interpreted.  There  was  nothing  to  prevent  a 
curing  of  the  error  in  pleading  after  the  demurrers  had 
been  sustained. 

The  judgment  is  affirmed. 


{p03    307    John  J.  Knickerbocker  et  al.^  Trnstees^  t.  Joseph  P. 

Crosby. 

1.  Appellate  Court  Practice— 06/echoiw  Not  Covered  by  Assign- 
ment of  Errors, — Objections  not  covered  by  assignments  of  error  can 
not  be  considered  in  this  court. 

2.  Res  Adjudicata — What  May  be  Considered  as. — ^The  court  com- 
^    pares  this  case  with  that  of  Knickerboclter  v.  McKindley,  172  111.  535, 

and  holds  the  latter  res  adjudicata  on  this  appeal. 

Interrenliiir  Petition.— Appeal  from  the  Superior  CJourt  of  Cook 
County;  the  Hon.  Farun  Q.  Ball,  Judge,  presiding.  Heard  in  this 
court  at  the  March  term,  1899.  Affirmed.  Opinion  filed  December  14, 
1899. 

Statement  by  the  Court. — This  was  a  proceeding  in  the 
court  below  by  petition  of  appellee  to  compel  the  payment 
by  appellants,  trustees  under  the  last  will  and  testament  of 
James  J.  Gore,  deceased,  for  certain  vegetables,  of  the 
value  of  $385.40,  which  were  furnished  to  one  Laughlin,  re- 
ceiver appointed  for  the  partnership  property  of  the  firm 
of  Gore  &  Heffron,  and  while  said  receiver  was  operating  a 
hotel,  part  of  the  partnership  estate,  pursuant  to  the  order 
oi  the  xjourt  appointing  him. 
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The  order  appointing  said  Laughlin  receiver  was  entered 
on  July  16,  1889,  was  made  upon  the  motion  of  said  Gore, 
the  then  complainant  in  the  case,  the  defendant  Heffron 
consenting  thereto,  and,  among  other  things,  authorized 
him  to  ^^  conduct  the  business  of  keeping  said  hotel,  and 
from  the  receipts  thereof  pay  such  sums  as  may  be  neces- 
sary to  discharge  the  current  obligations  incurred  by  him 
in  the  management  thereof."  Laughlin  continued  to  con- 
duct said  hotel  as  receiver  until  December  6,  1894,  and 
continued  to  tict  as  receiver  until  January  31, 1895,  when  he 
resigned.  March  15,  1894,  the  hotel  building  was  sold  to 
appellants,  the  then  complainants  in  the  bill,  substituted  as 
such  after  the  death  of  Gore,  for  $95,000,  and  also  the  fur- 
niture and  fixtures  therein,  being  part  of  the  partnership 
estate,  for  the  sum  of  $9,250,  which  sale  was  aflBrmed 
March  28,  1 894,  by  an  order  of  that  date  which  directed  the 
receiver  to  turn  over  said  furniture  and  fixtures  to  appel- 
lants. From  this  order  Heffron  appealed  to  this  court, 
pending  which  appeal  the  furniture  and  fixtures  were  left 
in  the  possession  of  the  receiver,  as  it  is  alleged,  by  the  con- 
sent of  appellants,  which  they  deny.  The  receiver  contin- 
ued to  conduct  the  hotel  until  December  6,  1894,  when, 
upon  petition  of  appellants,  he  was  directed  by  order  of  the 
court  to  lease  it,  including  said  furniture  and  fixtures  in 
the  lease,  which  was  done.  One  Tabor,  on  the  resignation 
of  Laughlin,  was  appointed  receiver  and  continued  to  act 
until  February  20,  1895,  when  he  died.  W.  W.  Edsall  was 
then  appointed  receiver,  qualified,  entered  upon  his  duties, 
and  is  still  receiver  in  said  cause. 

During  the  months  of  August,  September,  October  and 
November,  and  the  1st  and  3d  days  of  December,  1894, 
appellee,  the  petitioner,  sold  and  furnished  to  said  receiver, 
at  his  request,  vegetables  for  use  and  consumption  in  the 
conduct  of  the  hotel,  to  the  amount  of  $385.40,  which  were 
not  paid  for,  though  the  accuracy  of  the  claim  was  admit- 
ted by  the  receiver.  Upon  petition  of  appellee,  filed  Febru- 
ary 4,  1895,  the  court  allowed  the  claim  and  ordered  the  re- 
ceiver to  pay  the  same  within  twenty  days  from  March  24, 
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1895.  April  5,  1895,  upon  a  showing  by  the  receiver  that 
he  had  no  funds  available  to  pay  the  claim,  so  much  of  the 
order  as  directed  its  payment  was  set  aside.  The  receiver 
now  has  no  funds  and  no  property  with  which  to  pay  the 
claim  of  appellee^  though  he  testified  that  he  did  at  one 
time  have  sufficient  money  in  his  hands  to  pay  the  claim, 
but  was  directed  by  the  court  to  apply  it  to  other  uses. 

In  the  summer  of  1895  the  then  lessees  of  said  furniture 
and  fixtures  surrendered  them  to  the  receiver,  who  turned 
them  over  to  appellants,  who  appropriated  the  same  to  their 
own  use.  Upon  a  hearing  the  chancellor  found  that  the 
amount  due  from  the  receiver  to  appellee  was  a  charge  and 
lien  upon  said  furniture  and  fixtures  at  the  time  they  were 
received  by  appellants,  and  directed  that  appellants,  as 
trustees,  within  fifteen  days  from  the  date  of  the  order,  pay 
to  appellee  the  amount  so  found  due  him,  with  interest  at 
five  per  cent  from  December  3,  1894,  or  that  they  restore  to 
the  receiver  the  possession  of  said  furniture  and  fixtures, 
and  that  in  default  of  such  payment  that  said  furniture  and 
fixtures  be  sold  to  pay  the  claim  of  api)ellee.  From  this 
order  the  appeal  herein  is  taken. 

John  W.  Smith  and  Jesse  B.  Barton,  attorneys  for  ap- 
pellants. 

B.  F.  Chase  and  Harvey  Lantz,  attorneys  for  appellee. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

It  is  claimed  by  appellants  that  the  case  of  Knickerbocker 
V.  McKindley,  etc.,  Co.,  172  111.  535,  which  involved  similar 
claims  against  appellants,  should  not  be  considered  by  this 
court  as  res  adjvdicata  upon  this  appeal,  and  they  have  at- 
tempted to  point  out  wherein  the  case  at  bar  is  different 
from  the  McKindley   case. 

First.  They  say  that  it  was  stipulated  in  the  McKindley 
case  that  Laughlin  was  appointed  receiver  on  motion  of 
complainant,  whereas  in  this  case  it  appears  he  was  ap- 
pointed on  motion  of  the  complainant,  the  defendant  con- 
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senting  thereto.  We  are  unable,  in  the  light  of  the  decision 
in  the  McKindley  case,  to  conceive  why  that  difference  in  the 
two  cases  should  make  any  difference  in  the  result. 

Second.  In  the  McKindley  case  it  appears  that  the  fur- 
niture and  fixtures  in  question  were  left  in  the  possession  of 
the  receiver  pending  the  appeal,  and  the  receiver  continued 
to  conduct  the  hotel  during  that  time  by  consent  of  the 
complainants  and  the  defendant,  whereas,  in  this  case  it  is 
denied  that  there  was  any  such  consent,  and  there  is  no 
proof  to  overcome  such  denial.  This  should  make  no  differ- 
ence as  to  the  result  of  this  case.  The  property  had  to  be 
preserved  pending  the  appeal,  and  the  hotel  was  conducted 
pursuant  to  the  orders  of  the  court.  This,  it  was  held  in 
the  McKindley  case  (page  546),  was  suflScient  to  charge  the 
property  with  a  lien  for  appellee's  claim. 

Third.  In  the  McKindley  case  it  was  admitted  that  the 
coal  and  groceries  for  which  those  claims  were  made  on  the 
receiver,  were  necessary  to  enable  the  receiver  to  conduct 
the  hotel,  whereas  in  this  case  it  is  said  that  there  is  no 
proof  that  the  vegetables  in  question  were  necessary,  and 
also  that  the  order  of  the  court  did  not  authorize  their 
purchase.  It  does  appear  in  this  case  that  the  vegetables 
were  furnished  at  the  request  of  the  receiver,  and  after  a 
hearing  of  appellee's  petition,  asking  that  the  receiver  pay 
for  the  same,  the  claim  was  allowed  and  the  receiver  order^ 
to  pay  it.  This  order  was  only  set  aside  as  to  that  part 
directing  the  payment,  because  there  were  then  no  funds  in 
the  hands  of  the  receiver  available  for  that  purpose.  This 
is  sufficient  proof,  as  we  believe,  that  the  vegetables  were 
necessary  to  the  conduct  of  the  hotel  by  the  receiver.  As 
we  have  seen,  the  order  appointing  Laughlin  receiver  was 
broad  enough  to  authorize  him  to  purchase  the  vegetables 
and  pay  for  the  same  from  the  receipts  of  the  hotel.  The 
McKindley  case  holds  (page  548)  that  it  is  the  duty  of  the 
court  to  pay  the  expenses  of  the  receivership  from  the 
income  of  the  property,  and  when  that  proves  insufficient 
then  to  resort  to  the  corpus.  In  this  connection  it  is 
argued  that  resort  can  not  be  had  to  the  corpus  until  a 
deficiency  of  the  income  is  first  shown,  and  that  this  is  not 
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shown  by  the  evidence.  The  receiver  testified  that  he  did 
not  have  the  money  with  which  to  pay  appellee's  claim,  that 
he  had  had  money  in  his  hands  sufficient  to  pay  the  claims, 
but  the  court  directed  him  to  apply  it  to  other  uses.  This 
evidence  answers  the  argument  of  counsel.  It  must  be  pre- 
sumed, in  the  absence  of  a  showing  to  the  contrary,  that  the 
orders  of  the  court  directing  the  receiver  to  apply  the  money 
in  his  hands  to  other  uses  were  properly  made. 

Fourth.  It  is  claimed  that  because  in  the  McKindley  case 
it  was  stipulated  that  the  amounts  due  the  petitioners  in 
that  case  became  and  were  a  charge  and  lien  upon  the  fur- 
niture and  fixtures,  and  that  in  this  case  it  is  denied  there 
was  any  such  charge  or  lien  thereon,  that  that  difference 
prevents  the  McKindley  case  from  being  res  ddjudicata. 
An  examination  of  the  latter  case  shows  that  while  the 
decision  of  the  court  was  in  part  based  upon  that  stipula- 
tion, it  also  held  that  because  Gore  was  responsible  for  the 
creation  of  the  indebtedness  wliich  resulted  in  the  sale  of 
the  property  in  question,  and  for  the  expenses  of  the 
receiver,  and  because  he  procured  the  appointment  of  the 
receiver  over  the  property,  he  created  a  charge  thereon  for  the 
expenses  of  the  receivership,  and  as  the  appellants  could  only 
claim  through  Gore,  they  could  not  "  relieve  the  property  of 
that  charge  by  purchasing  at  a  foreclosure  sale  under  an 
incumbrance  created  by  Gore  and  for  the  payment  of  which 
he  and  his  representatives  are  liable.'' 

After  a  careful  consideration  of  the  evidence  in  the  liffht 
of  the  several  contentions  of  appellants,  and  a  comparison  of 
the  same  with  the  McKindley  case,  supra^  we  are  of  opinion 
that,  except  as  below  stated,  the  questions  raised  on  this  rec- 
ord are  fully  adjudicated  by  the  Supreme  Court  in  that  case. 

It  is  claimed  by  appellants  that  the  decree  herein  is 
erroneous,  because  they  alone  are  made  liable  for  the 
receivership  expenses  and  claim  of  appellee,  whereas,  if 
there  is  any  liability,  it  is  a  joint  one  with  Heffron.  A  suf- 
ficient answer  to  this  contention  is  that  it  is  not  covered 
by  any  assignment  of  error  and  can  not  be  considereil  in 
this  court. 

The  decree  of  the  Superior  Court  is  therefore  affirmed. 
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Lyon  &  Healy  t.  James  Pease^  for  the  nse^  etc. 

1.  Appellate  Court  Practice— JfaWera  Which  Can  Not  Be  Raised 
in  this  Court  for  tJie  First  Time, —The  point  that  the  trial  court  was 
witiioat  jurisdiction  to  tij  the  case  until  jurisdiction  was  acquired  of 
the  person  of  one  of  the  defendants,  when  the  abstract  fails  to  show 
that  said  person  was  a  defendant  in  the  court  below,  and  no  objection 
was  made  in  that  court,  can  not  be  raised  for  the  first  time  in  this  court. 

8.  Replevin  Bond — Nominal  Damages  and  Judgment  for  Costs. — 
Where  the  plaintiff  in  replevin  dismisses  his  suit  or  suffers  a  nonsuit 
without  a  trial  on  the  merits,  he  may  show,  in  an  action  on  the  bond  in 
mitigation  of  damages,  that  the  property  involved  was  in  fact  his  prop- 
erty, and  upon  such  showing  being  made,  there  can  be  recovery  only 
for  nominal  damages. 

8.  Replevin — Practice  in.— The  right  to  show,  in  an  action  on  the 
bond,  that  the  merits  of  the  suit  were  not  tried  in  the  replevin  suit,  is 
given  by  statute.    (Hurd's  R.  S.,  Ch.  110,  Sec.  26.) 

Debt,  on  replevin  bond.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Murray  F.  Tuley,  Judge,  presiding.  Heard  in  this 
court  at  the  March  term,  1899.  Reversed.  Opinion  filed  January  4, 
1900. 

Cbattt,  Jarvis  &  Cleveland,  attorneys  for  appellant. 

It  has  been  repeatedly  held  that  where  the  replevin  suit 
was  dismissed,  or  the  plaintiff  took  a  nonsuit  without  a 
trial  on  the  merits,  in  an  action  on  the  bond,  if  it  was  shown 
in  mitigation  of  damages  that  the  property  involved  in  the 
replevin  suit  was  in  fact  the  property  of  the  plaintiff  in 
that  suit,  the  only  recovery  that  could  be  had  in  the  action 
on  the  bond  was  nominal  damages. 

In  such  cases  there  is  most  clearly  a  breach  of  the  bond, 
a  failure  to  prosecute  thq  suit  with  effect  and  without  delay, 
and  make  a  return  of  the  property,  if  return  thereof  should 
be  awarded.  This  condition  is  broken  in  such  a  case,  yet 
for  such  a  breach  there  can  only  be  a  recovery  of  nominal 
damages.  Chinn  v.  McCoy,  19  111.  604;  Schweer  v.  Schwa- 
bacher,  17  111.  App.  78;  Webber  v.  Mackoy,  Nisbet  &  Co., 
31  111.  App.  369. 

At  common  law,  if  the  plaintiff  failed  on  the  issues  on 
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the  pleas  of  non  cepit  and  non  detinet^  the  plaintiff  could 
not  under  any  circumstances  have  a  judgment  in  his  favor 
for  the  property.  The  issues  on  these  pleas  being  found  for 
the  defendant,  the  judgment  of  property  in  defendant  fol- 
lowed as  a  legal  consequence. 

The  common  law  in  this  respect  is  modified  by  our  statute, 
by  which  it  is  provided  that  a  judgment  may  be  in  favor  of 
the  plain tifif  for  the  rig;ht  of  property,  if  it  shall  appear  on 
the  trial  that  he  was  entitled  to  the  property,  though  at  the 
time  it  was  taken  on  the  writ  he  was  not  entitled  to  the 
same,  and  the  suit  was  wrongfully  commenced.  Farwell  v. 
Hanchett,  120  111.  573. 

"If  the  plaintiff  in  an  action  of  replevin  fails  to  prosecute 
his  suit  with  effect,  or  suffers  a  nonsuit  or  discontinuance, 
or  if  the  right  of  property  is  adjudged  against  him,  judg- 
ment shall  be  given  for  a  return  of  the  property  and  dam- 
ages for  the  use  thereof  from  the  time  it  was  taken  until  a 
return  thereof  shall  be  made,  unless  the  plaintiff  shall,  in 
the  meantime,  have  become  entitled  to  the  possession  of  the 
property,  when  judgment  may  be  given  against  him  for 
costs  and  such  damages  as  the  defendant  shall  have  sus- 
tained ;  or,  if  the  property  was  held  for  the  payment  of  any 
money,  the  judgment  may  be  in  the  alternative,  that  the 

E  lain  tiff  pay  the  amount  for  which  the  same  was  rightfully 
eld,  witn  proper  damages,  within  a  given  time,  or  make 
return  of  the  property."    K  S.,  Ch.  119,  Sec.  22. 

Leopold  M.  Stern,  attorney  for  appellee. 

A  plaintiff  in  replevin  fails  to  maintain  his  action  when 
there  is  a  verdict  finding  the  defendant  not  guilty.  The 
court,  in  entering  judgment  on  such  a  verdict,  should  not, 
however,  award  a  retomo.  Mattson  v.  Hanisch,  5  111.  App. 
102;  Bourk  v.  Kiggs,  38  111.  321;  Hackett  v.  Jones,  34:  111. 
App.  5t>2. 

A  verdict  for  the  defendant  is  in  effect  a  finding  that  the 
plaintiff  unlawfully  took  the  property,  and  that  there  has 
been  a  breach  of  the  replevin  bond,  in  that  the  action  has  not 
been  prosecuted  with  effect.     Cobby  on  Eeplevin,  Sec.  1260. 

In  an  action  on  the  replevin  bond,  where  the  merits  of  a 
replevin  suit  have  not  been  determined,  the  defendant  may 
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prove  his  title  in  mitigation  of  damages.    Stevison  v.  Ear- 
nest, 80  111.  531. 

The  Appellate  Court  will  not  review  a  question  of  law 
that  might  have  arisen  before  a  court  trying  a  case  without 
a  jury,  unless  formal  propositions  of  law  were  prepared  and 
submitted  and  exceptions  preserved  to  the  rulings  of  the 
court  thereon.  The  Merrimac  Paper  Co.  v.  111.  Trust  & 
Savings  Bank,  129  111.  296;  County  of  La  Salle  v.  Milligan, 
143111.321;  Hall  V.  Cox,  144  111.532;  First  National  Bank 
V.  Haskell,  124  111.  587. 

Mb.  Justice  Windes  delivered  the  opinion  of  the  court. 

Appellant,  Lyon  &  Healy,  a  corporation,  brought  replevin 
in  the  Circuit  Court  against  P.  Gross  and  David  Stern,  to 
recover  certain  goods  and  chattels,  and  executed  its  replevin 
bond,  with  Thomas  Cratty  as  surety,  to  James  Pease, 
sheriflf  of  Cook  county,  conditioned  as  follows : 

"  Now,  if  the  said  Lyou  &  Healy,  plaintiff,  shall  prosecute 
its  suit  to  effect,  and  without  delav,  and  make  return  of 
said  property,  if  return  thereof  shall  be  awarded,  and  save 
and  keep  harmless  the  said  sheriff  in  replevying  the  said  prop- 
erty, and  pay  all  costs  and  damages  occasioned  bv  wrong- 
fully suing  out  said  writ  *of  replevin,  then  this  obligation 
to  be  void,  otherwise  to  remain  in  full  force  and  effect." 

The  declaration  consisted  of  two  counts,  the  first,  that 
the  defendants  wrongfully  took  and  wrongfully  detained; 
and  the  second,  that  they  wrongfully  detained  the  said 
goods,  etc.  Both  defendants  filed  pleas  of  7i(m  cepit  and  non 
detiriet;  property  in  defendants;  property  in  said  Gross; 
property  in  said  Stern;  property  in  said  Stern  by  force  of  a 
chattel  mortgage  given  by  P.  and  N.  Gross  to  secure  $300, 
and  that  Stern,  feeling  himself  unsafe  and  insecure,  as  pro- 
vided by  the  mortgage,  had  the  right  to  take  immediate 
possession  of  the  said  goods,  etc.  Issues  were  made  on  all 
the  pleas,  and  afterward  the  defendants  filed  an  additional 
plea  that  said  Stem  loaned  P.  and  N.  Gross  $300,  and  took 
a  mortgage  therefor  on  said  goods,  which  mortgage  was 
duly  executed  and  recorded  at  the  time  of  the  taking,  and 
that  there  was  due  on  the  mortgage  $300,  and  by  reason 
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thereof  Stem  had  a  lien  on  said  goods,  etc.  To  this  addi- 
tional plea  plaintiff  replied  double,  setting  up  six  several 
replications  upon  which  issues  were  made. 

The  cause  having  been  dismissed  as  to  David  Stern,  was 
tried  before  the  court,  a  jury  having  been  waived,  and  the 
court  found  "the  defendant  not  guilty,  but  the  right  to  the 
possession  of  the  property  in  plaintiff,"  and  gave  judgment 
"  that  the  defendant  do  have  and  recover  of  and  from  the 
plaintiff  his  costs  and  charges  in  this  behalf  expended,  and 
have  execution  therefor.  It  is  further  considered  by  the 
court  that  the  plaintiff  do  have  and  retain  the  property 
replevied  herein  by  virtue  of  the  writ  of  replevin  issued  in 
said  cause."  This  judgment  for  costs  was  satisfied  by  the 
plaintiff,  and  thereafter  this  suit  was  begun  before  a  justice 
of  the  peace  by  Pease,  for  the  use  of  P.  Gross  against  Lyon 
&  Healy,  on  which  judgment  was  rendered  against  the 
latter  for  $60  damages,  from  which  judgment  an  appeal  was 
prosecuted  to  the  Circuit  Court,  where,  upon  a  trial  before 
the  court,  without  a  jury,  there  was  a  finding  for  the 
plaintiff,  and  damages  assessed  at  $30,  from  which  Lyon  & 
Healy  have  prosecuted  an  appeal  to  this  court. 

It  also  appears  that  an  appeal  summons  was  issued, 
addressed  to  the  coroner,  to  summon  Thomas  Cratty, 
impleaded  with  Lyon  &  Healy,  which  was  served  upon  said 
Cratty  by  delivering  a  copy  thereof  to  him,  but  it  nowhere 
appears  from  the  abstract  that  Cratty  was  a  defendant, 
either  in  the  justice  court  or  in  the  Circuit  Court. 

By  assent  of  the  parties,  by  their  respective  counsel,  the 
trial  judge  certified  that  the  following  question  of  law 
arose  and  was  determined  by  the  court  on  said  trial,  to  wit: 
"  Whether  the  said  James  Pease,  for  the  use  of  P.  Gross, 
was  entitled  to  recover  on  the  said  bond,  as  damages  thereon, 
attorney's  fees  for  services  rendered  the  said  P.  Gross  in 
defending  the  said  replevin  suit,  that  is,  whether  there  had 
been  such  a  breach  of  the  condition  of  said  bond  as  would 
entitle  the  said  P.  Gross  to  recover  attorney's  fees  for  serv- 
ices incurred  by  him  in  and  about  the  defense  of  said 
replevin  suit,  or  any  of  the  issues  therein,"  and  that  said 
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qaestion  and  the  decision  of  the  court  thereon  was  certified 
to  this  court  for  its  review,  in  conformity  with  the  statute 
in  such  case  made  and  provided. 

The  point  is  made  by  appellant  that  the  court  was  with- 
out jurisdiction  to  try  said  cause  until  jurisdiction  was 
acquired  of  the  person  of  Thomas  Cratty.  As  we  have 
seen,  the  abstract  fails  to  show  that  Cratty  was  a  defendant 
either  in  the  justice  court  or  the  Circuit  Court,  and  no 
objection  was  made  in  the  court  below  as  to  the  matter 
now  raised.  It  can  not  be  raised  for  the  first  time*  in  this 
court,  and  even  if  it  could,  there  was  no  error  in  not  bring- 
ing in  Cratty,  as  he  does  not  appear  to  have  been  a  party 
to  the  judgment  before  the  justice  nor  in  the  Circuit  Court. 
Fabri  v.  Cunio,  1  111.  App.  240;  Bell  v.  Bruhn,  30  111.  App. 
300. 

The  only  other  question  raised  which  we  deem  necessary 
to  be  considered  is  as  to  whether  there  was  such  a  breach  of 
the  bond  as  would  permit  the  recovery  of  attorney's  fees  as 
damages.  The  condition  of  the  bond  was  that  the  plaintiff 
*^  shall  prosecute  its  suit  to  effect,  and  without  dela}^,  and 
make  return  of  said  property,  if  return  thereof  shall  be 
awarded,  and  save  and  keep  harmless  the  said  sheriff  in 
replevying  the  said  property,  and  pay  all  costs  and  damages 
occasioned  by  wrongfully  suing  out  said  writ  of  replevin, 
then  this  obligation  to  be  void;  otherwise,  to  remain  in  full 
force  and  effect." 

It  is  not  contended  by  the  appellee  that  there  was  any 
breach  of  the  bond,  except  as  to  the  condition  to  prosecute 
the  suit  to  effect  and  without  delay,  and  appellant's  counsel 
impliedly  concede  that  there  is  a  breach  in  this  respect. 
We  are  inclined,  however,  to  the  opinion  there  was  no 
breach,  because  it  can  not  be  said  that  though  the  plaintiff 
failed  on  two  of  the  issues  presented  when  he  was  success- 
ful on  the  remaining  issues,  all  involving  the  title  to  the 
property  or  a  right  to  the  possession  of  the  property  at 
the  time  the  suit  was  commenced,  it  failed  to  prosecute  its 
suit  to  effect.  Whether  the  plaintiff  was  successful  in  the 
prosecution  of  his  suit  must  be  determined,  not  by  his  fail- 
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ure  to  maintain  some  of  the  issues,  but  by  what  was  the 
result  of  the  trial  on  all  the  issues.  It  succeeded  in  main- 
taining its  right  to  the  possession  of  the  property  by  the 
finding  and  judgment  of  the  court,  and  that  was  the  very 
gist  of  the  action.  There  is  nothing  in  this  record  to  show 
affirmatively  that  the  plaintiff,  by  anything  which  occurred 
after  the  commencement  of  the  suit,  became  entitled  to  the 
right  to  the  possession  of  the  property,  and  therefore,  under 
the  judgment  on  that  issue,  it  can  not  be  said  that  the  writ 
of  replevin  was  wrongfully  sued  out. 

But,  however  that  may  be,  in  no  event  was  appellee 
entitled  to  more  than  nominal  damages,  which  would  carry 
a  judgment  for  costs.  Where  the  plaintiff  in  replevin 
dismisses  his  suit  or  suffers  a  nonsuit  without  a  trial  on  the 
merits,  he  may  show,  in  an  action  on  the  bond,  in  mitiga- 
tion of  damages,  that  the  property  involved  was  in  fact  his 
property,  and  upon  such  showing  being  made,  there  can  be 
recovered  only  nominal  damages.  Chinn  v.  McCoy,  19  III. 
604;  Hanchett  v.  Gardner,  138  111.  577;  O'DonneU  v.  Colby, 
153  HI.  324^9;  Schwefer  v.  Schwabacher,  17  111.  App.  78; 
Weber  v.  Mackey,  31  Id.  369-75;  Hertz  v.  Kaufman,  46  Id. 
591. 

This  right  to  show  that  the  merits  of  the  suit  were  not 
tried  in  the  replevin  suit  is  given  by  statute.  (Hurd,  Ch. 
119,  Sec.  26.) 

If,  then,  the  plaintiff  is  only  liable  for  nominal  damages, 
when  confessedly  there  has  been  a  breach  of  the  bond  by 
dismissing  his  suit  or  his  suffering  a  nonsuit,  when  he  can 
show  his  right  to  the  property,  the  case  at  bar  is  much 
stronger,  because  here  the  merits  in  that  regard  have  been 
found  and  a  judgment  rendered  in  its  favor  on  that  issue. 

We  are  of  opinion  that  no  attorney's  fees  should  have 
been  assessed  in  appellee's  favor,  and  since  it  appears  that 
the  costs  in  the  replevin  suit  have  been  paid,  and  appellee, 
at  most,  could  only  be  entitled  to  nominal  damages,  the 
judgment  of  the  Circuit  Court  is  reversed. 
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James  Maxwell  and  Henry  B.  Maxwell,  Copartners  as 
Maxwell  Bros.^  t.  Agnes  Dnrkin^  by  Her  Next  Friend. 

1.  NEOuaENCis— W7i«n  a  Question  for  the  Jury.— Where  reasonable 
and  fair-minded  men  might  reach  different  conclusions,  under  all  the 
circumstances  shown  in  the  evidence,  the  question  as  to  whether  defend- 
ant was  guilty  of  negligence  is  one  for  the  jury  to  decide. 

2.  Sama— Prima  Facie  Case— City  Ordinanoes.—X  person  proved 
guilty  of  allowing  horses  to  run  loose  upon  the  streets,  in  violation  of  a 
city  ordinance,  \&  prima  facie  guilty  of  negligence,  and  is  bound  to  over- 
come it  in  order  to  successfully  defend. 

8.  Appellate  Court  Practice— /nimj^ctcncy  of  the  Abstract— 
Where  large  portions  of  the  evidence  and  proceedings  of  the  court  are 
either  not  abstracted  at  all  or  so  insufficiently  abstracted  that  the  tourt 
is  unable  to  form  any  definite  opinion  on  these  matters  by  reading  the 
abstract  alone,  this  court  will  be  justified  in  afiirming  the  judgment 

Action  for  Personal  Injuries.— Appeal  from  the  Superior  Court 
of  Cook  County;  the  Hon.  Arthur  H.  Chbtlain,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1899.  Affirmed.  Opinion 
filed  January  4,  1900. 

Meek,  Meek  &  Cochrane,  attorneys  for  appellants. 

Brandt  &  Hoffmann,  attorneys  for  appellee. 

Mb.  Justice  Windes  delivered  the  opinion  of  the  court. 

Agnes  Durkin,  a  child  aged  eight  years,  was  on  June  26, 
1894.  injured — her  left  leg  being  broken,  which  it  is  claimed 
caused  a  permanent  tipping  of  the  pelvis  and  curvature  of 
the  spine — by  two  horses  of  appellants  at  the  crossing  of 
Ashland  avenue  and  Twentieth  street,  Chicago,  she  being 
run  over  by  the  horses  while  on  her  way  home  from  school. 

A  trial  before  the  court  and  jury  resulted  in  a  verdict  and 
judgment  in  her  favor  of  $3,000,  from  which  this  appeal  is 
prosecuted. 

The  first  and  second  counts  of  the  declaration  are  based 
upon  an  ordinance  of  the  city  imposing  a  penalty  for  per- 
mitting animals  to  run  at  large,  the  first  count  charging 
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reckless  and  wanton  negligence,  and  the  second  charging 
simply  careless  and  negligent  conduct  of  defendants  in  suf- 
fering and  permitting  said  horses  to  run  at  large  on  the 
streets  of  Chicago;  also  the  second  additional  count,  which 
further  charges,  after  setting  up  the  ordinance,  that  appel- 
lants carelessly  and  negligently  suffered  the  horses  to  escape 
from  their  custody  and  control  and  to  go  at  large  on  the 
streets,  and  that  appellee,  without  fault,  etc.,  was  struck  and 
run  over  by  the  horses.  The  first  additional  count  charges 
that  appellants  carelessly  and  negligently  suffered  the  horses 
to  escape  from  their  custody  and  control,  and  to  travel 
loose  and  without  control  on  the  highways,  etc.;  and  that 
plaintiff,  who  was  then  eight  years  of  age  and  incapable  of 
exercising  much  care  for  her  safety,  was,  without  fault  or 
negligence  on  her  'part,  and  by  reason  of  the  careless  and 
negligent  conduct  of  appellants,  struck  by  one  or  both  of 
said  horses,  which  ran  against  her  and  caused  the  injuries 
complained  of.    The  plea  was  the  general  issue. 

At  the  close  of  plaintiff's  evidence  ^appellants  moved  to 
exclude  the  evidence  from,  and  also  to  instruct  the  jury  to 
find  the  defendants  not  guilty,  which  motions  were  both 
overruled,  but  were  renewed  at  the  close  of  all  the  evidence 
and  were  again  overruled. 

Among  other  instructions  on  behalf  of  appellants,  the 
court  instructed  the  jury,  in  substance,  that  the  only  issue 
upon  which  the  plaintiff  could  recover  was  that  the  defend- 
ants carelessly  and  negligently  suffered  the  horses  to  escape 
from  their  custody  or  control  and  permitted  said  horses  to 
go  at  large,  etc.,  and  that  to  sustain  this  issue  the  plaintiff 
must  prove  not  only  that  the  horses  got  loose,  but  that  they 
got  loose  by  reason  of  the  defendants'  servant's  negligence, 
thus,  in  effect,  precluding  the  plaintiff  from  any  right  to 
recover  under' the  first  count  of  the  declaration,  which 
charged  defendants  with  wanton  negligence.  No  cross- 
errors  are  assigned. 

Numerous  instructions  were  given  by  the  court,  at  the 
request  of  the  defendants,  which  were  as  favorable  to  them 
as  could  have  been  asked  under  the  law  and  the  evidence 
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of  the  case.  The  court  also  refused,  among  others,  five 
instructions  asked  by  defendants,  which  will  be  referred  to 
later. 

The  substance  of  the  matters  complained  of  by  appel- 
lants is,  first,  that  there  was  no  case  for  submission  to  the 
jury  under  the  evidence,  because,  it  is  claimed,  there  was 
no  evidence  of  care  on  the  part  of  plaintiff,  nor  of  negli- 
gence of  the  defendants;  second,  that  there  was  a  variance 
between  the  allegations  and  proofs;  third,  that  the  damages 
were  excessive  and  the  result  of  improper  conduct  and 
remarks  of  counsel  for  plaintiff;  fourth,  that  there  was  error 
in  rulings  as  to  the  admission  and  exclusion  of  evidence; 
and,  fifth,  error  in  the  refusal  of  instructions  asked  by 
defendants. 

As  to  the  first  claim,  it  seems  sufficient  to  say  that,  after 
a  careful  consideration  of  the  evidence,  in  the  light  of  the 
briefs  and  arguments  of  counsel,  the  case  presents  only 
matters  of  fact  as  to  whether  the  evidence  shows  an  exer- 
cise of  such  care  on  the  part  of  plaintiff  and  such  negli- 
gence on  the  part  of  defendants  as  would  justify  the  court 
in  submitting  the  case  to  the  jury.  We  think  that,  upon 
both  these  points,  there  was  sufficient  evidence  to  justify 
its  submission  to  the  jury. 

As  to  the  care  of  the  plaintiff,  it  appears  that  she  was 
one  of  six  or  seven  children  who  were  crossing  Ashland 
avenue  at  its  intersection  with  Twentieth  street,  on  their 
way  home,  having  just  been  let  out  of  school,  and  were  in 
the  middle  of  the  street  when  appellants'  horses  came  run- 
ning along  the  street,  one  of  the  witnesses  says,  ^^  about  as 
fast  as  they  could  go,"  and  another  of  the  witnesses,  that 
the  horses  "were  on  a  gallop — were  running  away — ran 
right  through  the  rank  of  them  '^  (referring  to  the  children). 
We  think  this  evidence,  considering  the  age  of  the  plaintiff, 
was  sufficient,  not  only  to  justify  the  court  in  submitting 
the  case  to  the  jury  on  the  question  of  plaintiff's  care,  but 
was  also  sufficient  to  sustain  the  verdict  of  the  jury  in  that 
regard.  The  law  is  plain  as  to  the  court's  duty  in  this 
respect,  and  the  citation  of  authority  to  support  its  action 
in  this  regard  is  unnecessary. 
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On  the  question  of  negligenoe,  in  so  far  as  the  evidence 
tends  to  show  how  the  horses  came  to  be  running  on  the 
street  at  the  time  and  place  of  the  accident,  only  two  wit- 
nesses, Smith  and  Steiner,  testify.  Their  evidence  is  in 
direct  conflict,  and  it  is  unnecessary  to  set  it  forth  in  detail. 
It  appears  that,  at  the  time  in  question,  the  horses,  which 
were  lively  and  spirited,  were  driven,  attached  to  a  sleigh,  by 
Steiner,  who  was  appellants' employe  and  driver,  into  a  livery 
stable,  kept  by  one  Bradford,  where  appellants  were  in  the 
habit  of  keeping  their  carriages  and  sleighs,  had  them  washed, 
oiled  and  cared  for  there,  had  their  horses  harnessed  and 
unharnessed  there,  and  which  was  used  by  appellants  for 
every  purpose  except  keeping  their  horses  there;  that  Steiner 
unhitched  the  horses  from  the  sleigh  and  proceeded  to 
unharness  them,  and  while  so  doing  the  horses  escaped  from 
him  and  ran  out  through  a  side  or  back  door  of  the  stable, 
through  an  alley,  and  thence  onto  the  street,  where  they, 
or  one  of  them,  ran  over  the  child.  If  the  evidence  of 
Smith  as  to  how  the  horses  escaped  from  Steiner  was  true, 
we  are  of  opinion  that  it  alone  made  a  prima  facie  case  of 
negligence  on  the  part  of  Steiner,  and  it  was  therefore  the 
duty  of  the  court  to  submit  the  case  to  the  jury  on  this 
point.  Smith,  so  far  as  appears  from  the  evidence,  was 
entirely  disinterested.  Steiner's  evidence  as  to  how  the 
horses  escaped  from  him  tended  to  show  that  he  was  not 
negligent  in  allowing  the  horses  to  escape,  but  even  taking 
his  own  statement,  we  are  of  the  opinion  that  reasonable 
and  fair-minded  men  might  have  reached  different  conclu- 
sions as  to  whether,  under  all  the  circumstances  shown  in 
the  evidence,  he  was  negligent,  and  that  being  so,  it  was 
for  the  jury,  and  not  the  court,  to  say  whether  or  not  he 
was  negligent.  Moreover,  he  was  to  a  degree  an  interested 
witness.  It  would  be  but  natural  for  him  to  desire  to  appear 
to  his  employers  as  a  careful  and  trustworthy  driver,  as 
well  as  to  relieve  himself  from  all  blame  for  the  very  serious 
accident  to  the  plaintiff,  and  therefore  the  weight  to  be 
given  his  evidence  was  a  matter  peculiarly  for  the  con- 
sideration of  the  jury. 
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There  was  also  evidence  on  behalf  of  defendants  to  the 
effect,  in  sabstance,  that  the  manner  in  which  Steiner  testi- 
fied that  he  unharnessed  and  handled  the  horses  was  the 
usual  and  customary  method  of  careful  business  men  of 
doing  that  thing  in  the  city  of  Chicago  in  1894  and  since; 
and  the  court,  at  the  request  of  defendants,  in  substance, 
instructed  the  jury  that  if  they  believed  from  the  evidence 
the  horses  were  handled  and  unharnessed,  at  the  time  they 
escaped,  in  the  usual  and  customary  manner  in  which  such 
work  was  done  by  ordinary  prudent  livery  men,  or  men 
accustomed  to  handling  horses  in  the  city  of  Chicago 
under  like  circumstances,  then  they  should  find  the  defend- 
ants not  guilty.  Even  if  this  class  of  evidence  was  com- 
petent or  proper,  which  we  think  doubtful,  though  it  is 
unnecessary  to  decide  in  this  case,  there  being  no  cross- 
errors  assigned,  the  question  still  remains  as  to  what,  iil  fact, 
was  the  manner  in  which  Steiner  handled  and  harnessed 
the  horses.  On  this  question  we  are  of  opinion  that  the 
jury  were  justified  in  believing  the  testimony  of  Smith 
as  to  what  Steiner  did  in  handling  and  unharnessing  the 
horses,  and  in  disbelieving  Steiner,  and  it  was  a  question 
for  the  jury  to  determine,  after  having  decided  the  manner 
in  which  the  horses  were  handled  and  unharnessed,  whether 
or  not  that  manner  was  careless  or  negligent  We  are  not 
prepared  to  hold  that  the  verdict  is  against  the  weight  of 
the  evidence  on  this  point. 

1st.  The  ordinance  being  declared  on,  and  in  evidence, 
and  the  plaintiff  having  shown  that  appellants'  horses  were 
loose  upon  the  streets,  the  accident,  and  due  care  on  her 
part,  that  proof  made  a  prima  facie  case  of  negligence  as 
against  appellants,  which  they  were  bound  to  overcome  in 
order  to  successfully  defend.  Bulpit  v.  Matthews,  145  IIL 
34.5-5i;  R.  R.  Co.  v.  Dunleavy,  129  111..  140;  Weick  v.  Lan- 
der, 75  111.  96;  R.  R.  Co.  v.  Ashline,  171  111.  314-19;  R.  R. 
Co.  V.  Fell,  79  111.  App.  376-8;  Morris  v.  Stanfield,  81  111. 
App.  264-70;  R.  R.  Co.  v.  Argo,  82  111.  App.  667-70. 

2d.  We  are  unable  to  appreciate  the  argument  of 
appellants'  counsel  to  the  effect  that  there  was  a  variance 
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between  the  allegations  of  the  declaration  and  the  proof. 
Ho  such  variance  is  specifically  pointed  out  in  counsel's 
brief  and  argument,  nor  have  we  been  able  to  discover  from 
the  abstract  where  it  is  shown.  Under  such  circumstances 
repeated  decisions  of  this  and  the  Supreme  Court  hold  that 
the  variance,  if  any,  is  waived. 

3d.  On  the  question  of  the  excessiveness  of  the  dam- 
ages the  evidence  is  conflicting.  We  would  feel  better  sat- 
isfied had  the  verdict  been  for  a  smaller  amount,  but  we  are 
not  prepfired  to  say,  from  a  consideration  of  the  whole  evi- 
dence, that  the  amount  found  was  the  result  of  passion, 
prejudice,  mistake  or  misapprehension  on  the  part  of  the 
Jury.  If  the  jury  believed  the  evidence  on  the  part  of  the 
phiintitF,  then  the  verdict  was  clearly  justified.  Dr.  Blanch- 
ard,  a  witness  on  behalf  of  appellee,  a  physician  and 
surgeon  of  thirty  years'  experience,  and  for  seven  years 
connected  with  Mercy  Hospital,  Chicago,  and  who  had,  for 
five  or  six  years,  been  the  surgeon  for  the  Home  of  Desti- 
tute Cripi)led  Children,  having  as  many  as  twelve  or  fifteen 
crippled  children  under  his  observation  every  week,  testi- 
fied that  the  left  thigh  bone  of  plaintiff  had  been  fractured 
just  above  the  middle;  that  there  had  been  a  strong  union; 
that  the  union  was,  to  a  certain  extent,  vicious,  and  the  bone 
bowed  out  half  an  inch  or  more  than  the  normal  curve; 
that  such  condition  always  changes  the  walking  movement 
of  the  body,  and  that  the  shortening  of  this  bone  was  up- 
wanis  of  throe-quarters  of  an  inch;  that  there  was  a  large 
callous  around  the  fracture,  and  that  the  shortening  had 
the  effect  of  tipping  the  pelvis  downward;  that  the  pelvis, 
in  turn,  holds  the  spine,  and  the  spine  is  tilted  to  the  left, 
deviating  about  one-half  an  inch  from  the  perpendicular; 
that  this  condition  makes  a  difference  in  the  general  contour 
of  the  body;  changes  the  shape  of  the  shoulders;  that  the 
curvature  of  the  spine  has  a  bad  effect  on  the  general 
health,  acts  more  or  less  at  present,  in  the  case  of  the 
plaintiff,  on  the  nervous  system,  displaces,  to  a  certain 
extent,  all  the  organs  of  the  trunk  of  the  body,  as  relative 
positions  are  always  changed  as  soon  as  the  relative  posi- 
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tions  of  the  spine  are  changed;  also  that  the  condition  of 
plaintiff  was  permanent.  It  further  appears  that  plaintiff 
was  in  bed  from  her  injury  five  weeks;  that  she  was  carried 
around  on  a  board  for  three  or  four  weeks  longer,  and  after 
that,  crept  around  the  floor  for  about  two  weeks;  and  that 
since  she  has  been  able  to  go  about,  she  has  dragged  the 
limb  and  favored  it;  that  she  hangs  over  to  one  side;  that 
the  shoulder  hangs  over  and  the  hip  is  over,  and  that  there 
is  a  curve  in  the  back. 

On  the  part  of  appellants  there  was  evidence  tending 
strongly  to  show  that  the  conditions  testified  to  by  Dr. 
Blanchard  and  the  other  witness  for  appellee,  her  mother, 
as  to  the  injuries,  did  not  exist  to  the  extent  stated.  It 
also  appears  that  plaintiff  was  in  the  court  room,  though 
she  was  not  placed  upon  the  stand;  that  defendants'  coun- 
sel asked  that  an  examination  of  her  by  physicians  be  per- 
mitted, which  was  not  allowed  by  the  court,  though  there 
was  no  objection  interposed  by  appellee's  counsel;  but  we 
are  unable  to  say,  upon  a  consideration  of  all  the  evidence 
and  the  circumstances  attending  the  trial,  including  the 
conduct  of  counsel,  which  will  be  hereinafter  more  particu- 
larly referred  to,  that  it  is  our  duty  to  interfere  with  the 
amount  of  damages. 

As  the  abstract  has  been  prepared  by  appellants'  counsel, 
it  is  insufficient  to  show  all  the  material  and  important  evi- 
dence bearing  upon  the  issues  of  the  case  and  the  questions 
raised.  Especially  is  this  true  as  to  the  conduct  and 
remarks  of  counsel  for  appellants  and  the  evidence  bearing 
upon  the  negligence  of  defendants.  It  is  apparent,  from 
the  most  casual  examination  of  the  abstract  and  record,  that 
large  portions  of  the  evidence  and  proceedings  of  the  court 
are  either  not  abstracted,  or  so  insufficiently  abstracted 
that  the  court  is  unable  to  form  any  definite  opinion  on 
these  matters  by  reading  the  abstract  alone.  Without 
noting  particularly  the  matters  thus  improperly  abstracted, 
we  refer  to  the  following  pages  of  the  record  and  the  same 
pages  appearing  in  the  margin  of  the  abstract,  viz.:  63  to 
69;  73,  86,  96;  143  to  145;  157  to  160;  385  to  396;  444,  466, 
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525, 532,  575, 582  and  588.  This  insufficiency  of  the  abstract 
would  alone  have  justified  us,  under  repeated  decisions  of 
this  court  and  the  Supreme  Court,  in  affirming  the  judpr- 
ment;  but  inasmuch  as  the  point  has  not  been  made,  we 
have  seen  fit  to  examine  the  record  somewhat. 

The  conduct  and  remarks  of  counsel  for 'appellee  from 
time  to  time,  during  the  progress  of  the  trial,  were  unbe- 
coming, and  certainly  did  not  conduce  to  orderly  and  digni- 
fied proceedings  in  the  trial  of  the  cause.  He  frequently 
commented  upon  the  testimony  of  witnesses,  on  many  occa- 
sions charging  the  witness,  in  substance,  with  testifying 
untruthfully,  and  also  charging  counsel  for  appellants  with 
endeavoring  to  induce  the  witness  to  testify  as  to  matters 
which  appellee's  counsel  openl}'  charged  that  the  witness 
knew  nothing  about.  He  also,  on  several  occasions,  im- 
pliedly, if  not  directly,  charged  appellant's  counsel  with 
stating  untruths  in  the  presence  of  the  court  and  jury  with 
regard  to  the  evidence  in  the  case.  He  further  indulged, 
during  the  progress  of  the  trial,  in  sarcastic  and  flippant 
remarks  with  regard  to  opposing  counsel  and  witnesses,  and 
even  as  to  the  rulings  of  the  court,  which  were  calculated 
to  improperly  influence  the  jury  and  induce  in  the  minds  of 
the  jury  disrespect,  if  not  contempt,  for  courts  and  the 
administration  of  the  law. 

Counsel  for  appellants,  however,  was,  in  our  opinion, 
equally  to  blame.  He  also,  by  numerous,  and  oftentimes 
by  trivial  objections  to  evidence,  interrupted  the  orderly 
progress  of  the  trial  and  a  proper  dispatch  of  the  public 
business,  and  indulged  in  flippant  and  sarcastic  remarks  in 
the  presence  of  the  court  and  jury  as  to  the  opposing  coun- 
sel, and  also  as  to  the  testimony  of  witnesses,  and  frequently 
made  insinuating,  as  well  as  direct  charges  that  appellee's 
counsel  had  made  untruthful  statements  in  the  presence  of 
the  jury  as  to  the  evidence  of  witnesses,  and  that  he  also 
endeavored  to  cause  witnesses  to  testify  untruthfully.  On 
two  occasions,  in  examining  appellee*s  witnesses,  he  char- 
acterized the  witness  in  his  question  as  a  "  chambermaid  in 
a  livery  stable." 
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So  reprehensible  was  the  conduct  and  remarks  of  coun- 
sel, both  for  appellants  and  appellee,  that  it  brought  forth 
frequent  remonstrances  and  rebukes  from  the  trial  court, 
and  in  one  instance  the  court  said  to  appellants'  counsel, 
''You  have  paid  no  heed  to  the  injunction  of  this  court 
repeatedly  given  you,  and  if  your  conduct  is  persisted  in, 
much  as  I  dislike  to  do  so,  I  shall  have  to  inflict  punish- 
ment by  fine."  On  another  occasion  the  court  said,  "  If 
these  things  continue  I  shall  just  impose  a  fine  on  each  of 
you "  (referring  to  both  counsel),  "and  it  will  be  collected, 
too."  From  an  examination  of  the  record,  we  think  the 
court  would  have  been  justified  in  imposing  fines  on  both 
the  counsel. 

It  would  unduly  extend  this  opinion  to  set  forth  any 
more  specifically  the  improper  remarks  and  conduct  of  coun- 
sel, and  we  therefore  refrain  from  further  particularizing. 
Had  appellants'  counsel  conducted  himself  in  a  manner 
which  was  respectful  to  the  witnesses  and  opposing  coun- 
sel, and  had  refrained  from  all  unbecoming  and  improper 
conduct  in  the  progress  of  the  trial,  a  very  serious  question 
would  have  been  presented  as  to  whether  it  was  our  duty 
to  interfere  with  the  verdict  and  judgment  in  favor  of  ap- 
pellee because  of  the  improper  and  unbecoming  conduct 
and  remarks  of  her  counsel  in  the  trial;  but  we  are  of  opin- 
ion, from  the  matters  above  stated,  that  appellants  are  pre- 
cluded, by  the  conduct  and  remarks  of  their  counsel,  from 
complaining  because  of  the  remarks  and  conduct  of  appel- 
lee's counsel.  We  also  think  that  orderly,  dignified  and 
respectful  conduct  on  the  part  of  both  counsel  should  have 
been  enforced,  and  if  necessary  the  court  should  have 
promptly  imposed  such  punishment  as  would  have  secured 
that  result.  Notwithstanding  the  misconduct  of  appellants' 
counsel,  we  should  not  hesitate  to  award  a  new  trial  were  it 
apparent  that  the  judgment  and  verdict  were  the  result  of 
the  improper  conduct  and  remarks  of  appellee's  counsel. 

4:th.  Complaint  is  made  that  appellants  were  not  al- 
lowed by  the  court  to  prove,  by  the  witness  Steiner,  what 
was  the  usual  and  customary  way  of  unharnessing  horses 
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with  harness  of  the  kind  on  the  horses  in  question,  in  the 
city  of  Chicago  at  the  time  of  the  accident ;  but  we  think 
the  error,  if  any,  in  that  regard,  was  cured  by  the  witness 
subsequently  testifying  as  to  the  manner  in  which  he  unhar- 
nessed the  horses,  and  stating,  as  he  did,  "  that  is  the  way 
it  is  done  all  over;  I  have  always  seen  it  done  that  way 
every  place.  It  can't  be  done  any  other  way.*'  Appel- 
lants were  also  allowed  to  show,  by  several  other  witnesses, 
what  was  the  usual  and  customary  way  of  doing  such  work 
in  Chicago  at  that  time  and  both  before  and  after. 

Complaint  is  also  made  that  the  court  erred  in  permitting 
ap|)ellee  to  introduce  in  rebuttal  evidence  to  the  effect  that 
different  halters  were  used  upon  the  horses  on  the  day  and 
at  the  time  of  the  accident  than  those  testified  to  by  appel- 
lants' witnesses ;  also  evidence  as  to  the  habit  of  Steiner, 
with  reference  to  leaving  these  horses  standing  in  the 
stable  from  which  they  escaped  without  their  halters  on, 
and  after  they  had  been  unharnessed,  at  times  as  remote  as 
two  years  previous  to  the  day  of  the  accident ;  also  as  to  the 
horses  running  out  of  the  stable  when  they  had  nothing  on 
them  at  different  times  before  the  injury. 

We  think  there  was  no  error  in  either  of  the  resj>ects 
mentioned,  because  appellants  had  produced  evidence  in 
chief  on  the  same  matters  in  the  direct  examination  of  their 
witnesses.  It  is  unnecessary  to  set  out  the  evidence  in 
detail. 

We  are  also  of  opinion  that,  even  if  the  evidence  was  not 
strictly  rebuttal,  it  was  material,  as  bearing  upon  the  charge 
of  negligence,  and  it  was  within  the  discretion  of  the  trial 
judge  to  admit  it  at  the  time  it  was  admitted.  We  see  no 
abuse  of  discretion  in  the  court's  rulings  in  that  regard. 

5th.  The  refusal  of  the  instructions  of  which  com- 
plaint is  made,  was  not,  in  our  opinion,  erroneous.  It  is 
unnecessary  to  set  them  out  in  this  opinion.  The  ones 
numbered  eight  and  ten  took  from  the  jury  a  consideration 
of  certain  matters  in  evidence  bearing  upon  the  question  of 
defendants'  negligence.  The  eleventh  instruction  is  in  sub- 
stance covered  by  instructions  one  and  nineteen,  which  were 
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given.  The  twentieth  instruction  is  covered  in  substance 
by  instructions  fifteen,  seventeen  and  eighteen,  which  were 
given.  The  twenty-seventh  refused  instruction  was  with 
reference  to  the  credibility  of  the  testimony  of  plaintiff  on 
account  of  her  interest  in  the  result  of  the  case.  The  plaint- 
iff did  not  testify  in  the  case,  and  it  is  surprising,  to  say  the 
least,  that  appellants'  counsel  would  claim  that  it  was  error 
to  refuse  this  instruction. 

It  is  also  claimed  that  had  the  jury  followed  instructions 
numbers  six  and  fifteen,  given  for  appellants,  they  must 
have  found  a  verdict  of  not  guilty.  These  instructions  are 
given  with  reference  to  appellants'  testimony  that  the 
horses  were  handled  and  unharnessed  in  the  usual  and  cus- 
tomary manner.  What  we  have  hereinbefore  stated  with 
reference  to  that  evidence,  we  think,  fully  disposes  of  the 
contention  made  as  to  the  verdict  in  view  of  these  two 
instructions. 

There  being  no  reversible  error  in  the  record,  the  judg- 
ment is  affirmed. 


Charles  Schmidt  ?.  Albert  Rehwinkel. 

1.  PRAcncB--R>u?er  of  Court  After  Expiration  of  the  Term, — After 
the  expiration  of  the  term  at  which  the  judgment  is  entered,  the 
court  has  no  power  to  make  any  substantial  amendment  or  to  set  it 
aside. 

Jadgrment  by  Confession. — Error  to  the  Circuit  Court  of  Cook  County; 
the  Hon.  Edward  F.  Dunne,  Judge,  presiding.  Heard  in  the  Branch 
AppeUate  Court  at  the  March  term,  1899.  Reversed  and  remanded. 
Opinion  filed  January  2,  1900. 

Kretzinobb,  Gallagher  &  Rooney,  attorneys  for  plaint- 
iff in  error. 

No  appearance  by  defendant  in  error. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 
Defendant  in  error  recovered  judgment  by  confession 
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against  the  plaintiff  in  error,  but  subsequently  the  latter 
was  allowed  to  plead,  and  did  so.  Replications  having  been 
filed,  the  cause  was  regularly  set  for  trial.  When  reached, 
apparently  upon  the  regular  call  of  the  trial  calendar,  no 
one  appeared  for  the  plaintiff  in  that  suit,  defendant  in 
error  here,  and  the  cause  was  dismissed  with  judgment  for 
costs  against  him.  This  occurred  during  the  November 
term,  1S98.  No  effort  to  vacate  said  order  of  dismissal 
appears  to  have  been  made  during  the  remainder  of  said 
November  term.  But  upon  the  first  day  of  the  December 
term  following,  on  motion  of  defendant  in  error,  the  order 
of  dismissal  was  set  aside  over  the  objection  and  exception 
of  plaintiff  in  error,  and  such  proceedings  were  thereafter 
bad  that  judgment  was  again  rendered  against  the  latter, 
from  which  he  prosecutes  this  writ  of  error. 

The  motion  to  vacate  the  order  of  dismissal  and  judgment 
for  costs  having  been  made  after  the  expiration  of  the 
November  term,  at  which  judgment  was  entered,  the  court 
had  no  power  to  make  any  substantial  amendment  or  to  set 
it  aside.  Becker  v.  Sauter,  89  111.  596;  Coursen  v.  Hixon, 
78  111.  339;  Ayer  v.  City  of  Chicago,  149  111.  26^266.  The 
subsequent  proceedings  were  invalid,  the  court  having  lost 
jurisdiction. 

The  judgment  of  the  Circuit  Court  will  be  reversed  and 
the  cause  remanded. 


8tt 
93 


208 
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Theodore  W.  Boske  y.  Elizabeth  Collopy. 


1.  NEGLiaENCE— Jlftwi  Be  Proved,— A  person  can  not  be  held  to  be 
liable  for  the  damages  from  a  personal  injury  resulting  from  negligence 
where  there  is  no  testimony  of  any  act  or  omission  on  his  part  which 
contributed  to  produce  such  injury. 

2.  Jury— Duty  to  Obey  the  Instructions  of  the  Court, --It  is  the  duty 
of  the  jury  to  foUow  the  instructions  of  the  court,  and  a  refusal  to  do  ao 
will  be  cause  for  reversal 

Action  in  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Richard  W.  Cuffobo,  Judge,  presid- 
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ing.    Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1899. 
Reversed  and  remanded.    Opinion  filed  January  2,  1900. 

Manor  A  Bruooemeyer,  attorney  for  appellant. 

Sullivan  &  MoArdlb:  and  P.  L.  MoAudle,  attorneys  for 
appellee. 

Mb.  Presiding  Justioe  Horton  delivered  the  opinion  of 
the  court. 

This  is  an  action  on  the  case  commenced  by  appellee  to 
recover  from  appellant  damages  for  personal  injury. 

Appellant,  at  the  time  of  the  injury  complained  of,  was 
the  owner  of  several  buildings  situated  at  the  corner  of 
Thirtieth  street  and  Emerald  avenue,  Chicago.  Appellee 
was  a  tenant  of  appellant,  occupying  a  flat  in  one  of  said 
buildings.  Between  two  of  said  buildings  and  on  the  prop- 
erty of  appellant  was  a  board  walk  which  rested  on  string- 
ers, and  was  three  or  four  feet  up  from  the  <?round.  August 
6,  1894,  when  appellee  was  passing  along  said  walk,  some 
of  thQ  boards  in  it  broke  and  she  fell  and  fractured  the  bone 
in  her  left  arm. 

At  the  trial  of  said  cause  the  court  gave  to  the  jury,  on 
behalf  of  appellee,  the  following  instruction,  viz.: 

"  The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  the  defendant  rented  apartments  in  the 
building  in  question  to  the  plaintiff,  and  that  the  sidewalk 
in  question  was  appurtenant  to  the  building  in  question,  and 
that  the  defendant  had  other  tenants  in  said  building;  and 
if  the  jury  also  believe  from  the  evidence  that  the  defend- 
ant furnished  said  sidewalk  for  the  use  of  all  the  defend- 
ant's tenants;  and  if  the  jury  further  believe  from  the  evi- 
dence that  the  defendant  was  guilty  of  negligence,  as 
charged  in  the  declaration,  and  that  such  negligence  caused 
the  injury  to  the  plaintiff;  and  also  believe  from  the  evi- 
dence  that  plaintiff  was  injured  while  in  the  exercise  of 
ordinary  care  and  caution  on  her  part,  then  the  defendant 
is  responsible  to  the  plaintiff,  and  she  is  entitled  to  recover 
from  nim  compensation  in  money  for  all  such  injuries  charged 
in  the  declaration,  if  any,  which  the  jury  believe  from  the 
evidence,  was  or  were  the  direct,  probable,  proximate  result 
of  defendant's  negligence." 
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And  on  behalf  of  appellant  the  court  gave  the  following 
instruction,  viz : 

"  The  court  instructs  jou,  even  though  you  find  from  the 
evidence  that  the  walk  in  question  was  a  part  of  the  prem- 
ises leased  to  plaintiff,  the  defendant  would  not  be  liable 
unless  he  knew  of  the  defective  condition  of  the  walk,  or  by 
the  exercise  of  reasonable  care  could  have  known  of  it,  long 
enouf^h  before  the  accident  to  have  it  repaired." 

Some  complaint  is  made  by  appellant  as  to  said  instruc- 
tions given  on  behalf  of  appellee.  These  instructions  pre- 
sent the  law  correctly.     But  the  jury  did  not  follow  them. 

We  have  carefully  examined  the  testimony  and  are  unable 
to  find  any  testimony  whatever  tending  to  show  that  there 
was  any  apparent  defect  in  the  walk  in  question;  or  that 
appellant  had  notice,  or  knew  of  any  such  defect;  or  that 
by  the  exercise  of  reasonable  care  he  could  have  known  of 
or  have  discovered  any  such  defect.  Neither  do  we  find 
any  testimony  tending  to  show  any  negligence  of  any  kind, 
by  or  on  the  part  of  appellant.  Appellant  can  not  be  held 
liable  for  the  damages  resulting  from  the  injury  complained 
of,  when  there  is  no  testimony  of  any  act  or  omission  on 
his  part  which  contributed  to  produce  such  injury. 

There  being  no  such  testimony  in  this  record,  the  judg- 
ment of  the  Circuit  Court  is  reversed  and  the  cause  re- 
manded. 


Alfred  Stromberg  and  Androv  Carlson  v.  Western  Tele- 
phone Construction  Co. 

1.  Contracts— iZenetcaZ  After  Rescission, --A  contmct  may,  after  a 
rescission  thereof,  be  renewed,  either  by  an  express  agreement  of  the 
parties  thereto,  or  by  acts  which  show  an  intention  to  give  it  new  force 
and  effect. 

2.  Same— IZcaciMton  Must  be  in  Toto.— If  a  contract  be  rescinded  it 
must  be  in  toto.  It  can  not  remain  aflirmed  in  part  and  in  part 
repudiated. 

3.  Landlord  and  Tenant—  What  is  a  Rescission  of  Contract  of  Leas- 
ing.—A  notice  from  a  landlord  to  a  tenant  to  quit,  for  non-payment  of 
rent,  is  a  rescission  of  the  contract  of  leasing. 
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4.  Same — Waiver  of  Breach  and  Notice  in  Lecwe.— The  breach  and 
notice  in  a  lease  are  waived  by  the  payment  and  receipt  of  rent  accru- 
ing after  the  expiration  of  the  notice. 

Assnmpsit,  for  royalties.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Samuel  C.  Stouoh,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  March  term,  1899.  Reversed  and  re- 
manded.   Opinion  filed  January  2,  1900. 

Lfdinoton  &  Jones,  attorneys  for  appellants. 

Notice  to  quit  is  waived  by  the  receipt  of  rent,  as  such, 
accruing  after  the  expiration  of  the  notice.  28  Am.  &  Eng. 
Ency.  of  Law,  553;  Goodright  v.  Cordwent,  6  T.  R.  2li; 
Collins  V.  Canty^6  Cush.  (Mass.)  415;  Prindle  v.  Anderson, 
19  Wend.  (N.  Y.)  391;  Bly th  v.  Dennett,  13  C.  B.  176;  Boggs 
V.  Black,  1  Binn.  (Pa.)  336. 

If  a  lessor,  after  giving  the  lessee  a  general  notice  to  quit, 
accepts  rent  for  a  time  subsequent  to  the  expiration  of  the 
notice,  he  thereby  waives  the  notice  and  admits  the  con- 
tinuance of  the  tenancy.  Collins  v.  Canty,  6  Cush.  (Mass.) 
415. 

When  a  tenant,  with  the  consent  of  the  landlord,  express 
or  implied,  holds  over  his  term,  the  law  implies  a  continua- 
tion of  the  original  tenancy  upon  the  same  terms  and  con- 
ditions. 12  Am.  ife  Eng.  Ency.  of  Law,  758,  citing  Web- 
ster v.  Nichols,  104  111.  160;  Clin.  Wire  Cloth  Co.  v. 
Gardner,  99  111.  151;  Clapp  v.  Noble,  84  111.  62;  McKinney 
V.  Peck,  28  111.  174;  Prickett  v.  Kitter,  16  111.  96;  Miller  v. 
Ridgely,  19  111.  App.  306;  Field  v.  Herrick,  14  111.  App.  181; 
Wolz  V.  Sanford,  10  111.  App.  136;  Galloway  v.  Kerby,  9 
111.  App.  501. 

The  contract,  when  rescinded,  must  be  rescinded  in  toto. 
Brown  v.  Schuler,  41  111.  192;  Ryan  v.  Brant,  42  111.  78; 
King  v.  Mason,  42  HL  223;  Wolf  v.  Dietzsch,  75  111.  205; 
Kellogg  V.  Turpie,  93  111.  265. 

Holmes,  Lynn  &  Shirba,  attorneys  for  appellee. 

Mb.  Presiding  Justiob  Hobton  delivered  the  opinion  of 
the  court 
This  suit  was  commenced  by  appellants  to  recover  from 
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appellee  an  amount  claimed  to  be  due  upon  a  contract  for 
the  payment  of  royalties  on  "telephonic  apparatus"  manu- 
factured by  appellee  under  patents  granted  to  appellants. 
The  jury  rendered  a  verdict  assessing  the  amount  due  to 
appellants  at  $302.  Motion  of  appellants  for  a  new  trial 
was  overruled  and  a  judgment  upon  the  verdict  entered. 

By  letter  dated  June  16,  1S94,  appellants  notified  appel- 
lee that  said  contract  was  abrogated  for  failure  on  the  part 
of  appellee  to  comply  with  the  terms  thereof.  Evidence 
was  introduced  tending  to  show  that  afterward  appellants 
waived  the  alleged  breach  of  said  contract  by  appellee,  and* 
that  said  notice  of  the  abrogation  of  s^id  contract  was 
rescinded,  and  that  said  contract  remained  in  full  force  and 
effect.  Counsel  for  appellant  contend  that  the  evidence 
shows  that  this  was  done  by  express  agreement  as  wiell  as 
by  the  acts  of  the  parties.  The  questions  of  fact  thus  pre- 
sented should  have  been  submitted  to  the  jury  under  proper 
instructions  by  the  court. 

At  the  instance  of  appellee  the  court  gave  to  the  jury  the 
following  instruction,  viz.: 

"  The  court  instructs  the  jury  that  under  the  terms  of 
the  contract  between  the  plaintiffs  and  the  defendant,  dated 
February  21,  1894,  the  plaintiffs  had  the  right  to  abrogate 
the  said 'contract  and  declare  it  null  and  void  in  the  event 
that  the  defendant  failed  to  keep  any  of  the  covenants  of 
said  contract  bv  it  to  be  kept;  if  the  jury  believe  from  the 
evidence  that  the  said  defendant  failed  to  keep  any  of  the 
covenants  of  the  said  contract  by  it  to  be  kept,  and  that  the 
said  plaintiff  thereupon  elected  to  and  did  vacate  and  annul 
said  contract,  and  wrote,  signed  and  delivered  to  the  defend- 
ant a  letter  dated  June  16,  1894,  and  that  the  said  letter 
gave  notice  to  the  defendant  that  the  said  plaintiffs  had 
elected  to  abrogate  said  contract  because  of  the  failure  of 
the  said  defendant  to  keep  the  covenants  thereof;  and  you 
further  find  from  the  evidence  that  the  defendant  has 
paid  the  said  plaintiffs  in  full  for  all  royalties  due  under  the 
terms  of  said  contract  up  to  the  time  of  the  receipt  of  the 
said  letter;  and  you  further  find  from  the  evidence  that  the 
plaintiffs  had  been  paid  for  all  telephonic  apparatus  made, 
used  or  vended  by  the  defendant  since  said  June  16,  1894, 
then  and  in  that  case  you  should  find  the  issues  for  the 
defendant." 
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The  contract  in  question  might,  after  a  rescission  thereof, 
be  renewed,  either  by  an  express  agreement  of  the  parties 
thereto,  or  by  acts  which  show  an  intention  to  give  it  new 
force  and  eflFect.  Graham  v.  Holloway,  44  111.  385,  392; 
Wilkinson  v.  Blount  Mfg.  Co.,  169  Mass.  374. 

A  notice  from  a  landlord  to  a  tenant  to  quit,  for  non-pay- 
ment of  rent,  is  a  rescission  of  the  contract  of  leasing.  In 
principle,  it  can  hardly  be  distinguished  from  a  rescission  of 
the  contract  in  question.  The  breach  and  notice  in  the  mat- 
ter of  the  lease  are  waived  by  the  payment  and  receipt  of 
rent  accruing  after  the  expiration  of  the  notice.  Collins  v. 
.  Canty,  6  Cush.  (Mass.)  415;  Prindle  v.  Anderson,  19  Wend. 
391." 

Said  instruction  says  to  the  jury,  in  effect,  that  if  they 
believe  from  the  evidence  that  appellants  elected  to  and  did 
abrogate  said  contract,  and  write  said  letter  dated  June  16, 
1894,  and  that  appellee  had  paid  to  appellants  all  royalties 
due  under  the  terms  of  said  contract,  that  then  they  should 
find  the  issues  for  the  appellee.  The  question  of  whether 
said  notice  of  abrogation  had  been  waived  by  express  agree- 
ment, or  by  the  acts  of  the  parties,  is  thus  taken  from  the 
jury.  That  should  not  have  been  done.  If  the  contract 
had  been  renewed  by  the  parties  in  either  of  the  modes  indi- 
cated it  was  thereafter  just  as  binding  upon  them  as  it 
would  have  been  if  said  notice  had  never  been  given. 

If  a  contract  be  rescinded  it  must  be  in  ioto.  It  can  not 
remain  affirmed  in  part  and  in  part  repudiated.  Kellogg  & 
Co.  V.  Turpie,  93  111.  265,  269. 

Appellants  offered  in  evidence  duly  certified  copy  of  bill 
in  chancery,  filed  by  appellee  February  6,  1896,  in  the  Cir- 
cuit Court  of  the  United  States  for  the  Western  District  of 
Wisconsin,  verified  by  the  secretary  of  appellee  company, 
in  which  it  is  charged  that  appellee  is  the  sole  owner,  under 
and  by  virtue  of  said  contract,  of  the  letters  patent  men- 
tioned therein.  Appellants  also  oflfered  in  evidence  a  duly 
certified  copy  of  a  bill  in  chancery  filed  by  appellee  against 
appellants  in  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois,  December  8, 1894,  and  verified 
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by  the  president  of  appellee  company,  in  which  it  is  charged 
in  effect  that  said  contract  was  then  in  full  force  and  effect. 

The  objection  of  appellee  to  the  admission  of  said  bills  in 
chancery  in  evidence,  was  sustained.  They  should  have 
been  admitted.  They  bore  directly  upon  the  question  of 
whether  said  contract  had  been  terminated  under  the  notice 
of  June  16,  1894.  Delaware  Co.  v.  Diebald  Safe  Co.,  133 
U.  S.  473;  Pope  v.  AUis,  115  U.  S.  363. 

It  is  not  deemed  necessary  to  consider  at  length  other 
errors  assigned. 

For  the  reasons  indicated  the  judgment  of  the  Superior 
Court  is  reversed  and  the  cause  remanded. 


John  P.  Agnew  y.  Patrick  J.  Sexton. 

1.  Confession— 0/  Judgment  for  Eent—A  power  of  attorney  con- 
tained in  a  lease  to  confess  judgment  for  rent  due  and  interest,  is  valid. 

Motion  to  Yncate  Jndgrment  by  Confession. — Appeal  from  the  Cir- 
cuit Court  of  Cook  County;  the  Hon.  Edward  F.  Dunne,  Judge,  pre- 
siding. Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1899. 
Affirmed.    Opinion  filed  January  3,  1900. 

SwENiB  &  MoNAHAN,  attorneys  for  appellant. 
John  M.  Duffy,  attorney  for  appellee. 

Mr.  Presiding  Justice  Horton  delivered  the  opinion  of 
the  court. 

In  this  case  judgment  was  entered  in  the  Circuit  Court 
by  confession  in  favor  of  appellee  and  against  appellant  for 
$736.36.  The  judgment  is  for  rent  and  interest  thereon. 
The  power  of  attorney  to  confess  judgment  is  contained  in 
the  lease. 

The  lease  was  for  the  term  of  one  year,  which  expired 
April  30,  1895.  The  total  amount  of  rent  under  said  lease 
is  $720.  Judgment  was  entered  for  $786.36.  In  that 
amount  was  included  $50  for  attorney's  fees.  Upon  a 
motion  by  appellant  to  set  said  judgment  aside  said  sum  of 
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$50  was  remitted,  and  said  judgment  remained  for  said  sum 
of  $736.36. 

In  an  affidavit  made  by  appellant  and  filed  in  said  cause 
in  support  of  motion  to  vacate  said  judgment,  he  swears 
that  he  had  paid  $82  for  rent  under  said  lease  and  that  he 
refused  to  pay  any  more  money  on  account  thereof.  It 
appears  that  in  the  entry  of  said  judgment  said  payment  of 
$82  was  credited  on  account  of  rent  due  under  said  lease,  and 
that  said  judgment  is  for  $638  rent  and  $98.36  interest 
thereon. 

Appellant  entered  his  motion  in  said  cause  to  set  aside 
said  judgment  and  for  leave  to  plead.  In  his  said  affidavit 
filed  in  support  of  said  motion,  he  gives  several  small  items 
amounting  together  to  a  little  over  $100,  which  he  states 
are  due  to  him  from  appellee,  and  also  a  claim  for  $760 
stated  to  be  due  from  appellee  to  a  firm  of  which  appellant 
is  a  member  and  which  claim  had  been  assigned  by  said 
firm  to  appellant.  That  claim  could  not  be  allowed  as  a 
set-off  against  the  claim  of  appellee  for  rent  under  said 
lease. 

Appellant  does  not  ask  to  have  said  small  items  allowed 
to  him,  but  moved  that  the  entire  judgment  be  set  aside. 
That  motion  was  overruled,  and  we  think  correctly  so. 

Perceiving  no  error,  the  judgment  of  the  Circuit  Court  is 
affirmed. 

A  petition  for  a  rehearing  has  been  filed  in  this  cause  by 
the  appellant.  The  reason  urged  in  said  petition  is,  that 
in  the  above  opinion  this  court  did  not  refer  to  the  case  of 
Little  v.  Dyer,  138  111.  272,  and  contending  that  under  the 
rule  laid  down  in  that  case  the  power  of  attorney  in  the 
case  at  bar  "  is  absolutely  null  and  void."  By  reference  to 
the  case  of  Fortune  v.  Bartolomei,  164  111.  51,  affirming  the 
same  case  reported  in  62  111.  App.  290,  it  will  be  seen  why 
it  was  not  necessary  to  refer  to  the  Little  case.  In  the  case 
at  bar  after  the  remittitur  was  entered  the  judgment  was 
only  for  rent  and  interest  thereon.  As  to  that  the  power 
of  attorney  was  valid.  No  valid  reason  for  any  change  in 
the  order  by  this  court  affirming  the  judgment  of  the  Cir- 
cuit Court  is  apparent 
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Henry  C.  Shendorf  t.  Bernard  Gorman. 

1.  Practice  —  Proving  Negative  Averments  —  License, — Where  a 
license  is  directly  in  issue,  and  it  is  peculiarly  easy  for  the  party  required 
to  be  licensed  to  establish  the  fact  of  the  license  by  producing  it,  an 
unreasonable  hardship  would  result  from  requiring  the  other  party  to 
etitablish  a  negative  by  producing  the  public  records,  to  show  that  no 
such  license  had  in  fact  been  issued. 

2.  Same—  Where  a  License  is  Collaterally  JnroZwd.— Where  the  ques- 
tion of  license  is  only  collaterally  involved,  as  in  suits  by  attorneys  at 
law  or  physicians,  to  recover  for  professional  services,  the  license  will 
be  presumed  unless  proof  to  the  contrary  be  presented  by  the  other 
party. 

8.  Horseshoer's  Aon— Registry  Only,  itegutrcd.— Under  the  horse- 
shoers'  act  (Laws  1897.  288),  providing  for  the  licensing  of  horseshoers 
in  cities  of  certain  population,  a  registry  only,  as  a  horseshoer,  is  required 
of  persons  who  have  been,  previously  to  such  enactment,  engaged  in 
such  business. 

4.  License— iVbf7?fgMircd  Under  the  Horseshoert^  ^cf.— Under  the 
horseshoer's  act  no  license  is  required  of  a  person  previously  engaged  in 
the  business  of  horseshoeing,  but  merely  to  register  as  a  horseshoer. 

5.  Registration— Burden  of  Proof, — When  the  means  of  proving 
the  fact  of  registration  under  the  hor8e8hoer's  ac€  are  equally  within 
the  control  of  each  party,  the  burden  of  proof  is  upon  the  party  averring 
the  negative. 

AsBiinipslt.- Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Abner  Smith,  Judge,  presiding.  Heard  in  this  court  at  the  March  tain, 
1899.    Affirmed.    Opinion  filed  December  14,  1899. 

Statement. — Appellee,  who  is  a  horseshoer  by  trade, 
agreed  with  appellant  to  do  appellant's  horseshoeing  from 
December  3,  1897,  until  March  3, 1898,  at  a  price  stated. 
There  is  due  for  work  done  under  this  agreement  $180. 
Appellee  brought  suit  for  this  amount  before  a  justice  of 
the  peace,  and  recovered  a  judgment  for  $180  "  for  wages  as 
a  laborer,"  and  the  sum  of  $25  as  his  attorneys'  fees  was 
taxed  as  part  of  his  costs.  Upon  appeal  to  the  Circuit 
Court  trial  was  had  and  a  verdict  and  judgment  for  $180 
resulted.  There  was  no  claim  for  attorneys'  fees  allowed 
in  the  Circuit  Court;  but  the  judgment  of  the  Circuit  Court 
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was  for  the  sum  of  $180  "  together  with  plaintiff's  costs 
and  charges  in  this  as  well  as  in  the  court  below  expended." 
The  statute  of  this  State,  known  as  the  "  Horseshoers' 
Act,"  provides  for  the  licensing  of  horseshoers  in  cities  of 
certain  population,  and  contains  this  exception  to  such  pro- 
.vision : 

"  Section  4.  It  shall  be  the  duty  of  every  person  who  is 
engaged  as  a  horseshoer  in  this  State,  to  cause  his  or  her 
name  and  residence  to  be  registered  with  said  board  of 
diaminers  within  six  months  after  the  date  of  the  passage 
of  this  act,  and  said  board  of  examiners  shall  keep  a  book 
for  that  purpose,  and  it  shall  be  the  duty  of  said  board  to 
know  that  the  persons  so  registering  are  horseshoers,  and 
every  person  who  shall  so  register  with  said  board  as  a 
horseshoer,  may  continue  to  practice  the  same  as  such 
without  incurring  any  of  the  penalties  provided  for  in  this 
act." 

Appellee  had  been  engaged  as  a  horseshoer  in  this  State 
for  fourteen  years  previous  to  the  enactment.  Upon  the 
trial  appellee  was  permitted  to  testify,  over  objection  of 
appellant,  that  he  had  registered  as  a  horseshoer. 

I.  T.  Gbeenaore,  attorney  for  appellant,  contended  that 
the  license,  or  registration,  if  any,  is  a  matter  particularly 
within  appellee's  knowledge,  and  the  burden  of  proving  that 
he  had  a  horseshoer's  license  or  had  properly  registered  is 
upon  appellee. 

As  a  general  rule,  either  affirmative  or  negative  allega- 
tions must  be  proved.  This  rule  even  applies  where  both 
parties  have  an  equal  opportunity  of  proving  or  disproving 
a  negative  allegation;  but  where  the  subject-matter  of  neg- 
ative averment  is  peculiarly  within  the  knowledge  of  the 
other  party,  the  averment  is  taken  as  true  unless  disproved 
by  that  party.  Great  Western  R.  R.  v.  Bacon,  30  111.  347; 
Robinson  v.  Robinson,  51  111.  App.  317,  and  cases  cited. 

Being  licensed  or  registered  is  a  matter  peculiarly  within 
the  knowledge  of  the  licensee,  etc.,  which  he  must  prove. 
Eckert  v.  Collot,  46  111.  App.  361. 

Where,  in  a  civil  case,  a  criminal  offense  is  charged  in  the 
pleadings,  or  an  issue  involves  such  an  offense,  the  rule  of 
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ev  idence  applicsable  in  a  criminal  prosecution  for  such  offense 
applies,  as  in  proof  of  justification  in  slander  charging 
crime.     Crandall  v.  Dawson,  1  Gil.  556;  Harbison  v.  Shook, 

41  111.141. 

Morse,  Ivks  &  Tone,  attorneys  for  appellee. 

Section  14  of  the  Horseshoers'  Act  provides  (Laws  1897, 

233) : 

"  It  shall  be  the  duty  of  the  secretary  of  the  board  of 
examiners  to  notify  all  practicing  horseshoers  in  the  State 
of  Illinois  of  the  provisions  of  tnis  act  within  six  months 
after  the  board  shall  have  been  appointed." 

The  evidence  shows  that  appellee  was  a  pi'acticing  horse- 
shoer  at  the  time  in  question,  and  there  is  no  evidence  that 
any  notice  was  sent  to  appellee  by  the  secretary  of  the  board 
of  examiners  concerning  the  provisions  of  the  act.  Where 
the  statute  provides  that  notice  of  a  certain  kind  is  to  be 
given  to  the  public,  or  persons  to  be  affected  by  a  law,  such 
provisions  are  mandatory  and  no  jurisdiction  acquired  until 
the  requisite  notice  is  given.  (Sutherland  on  Statutory 
Construction,  Sec.  457.)  The  statute  in  question  provides 
no  place  where  horseshoers  can  register,  or  where  persons 
can  apply  to  be  examined,  and  it  was  presumably  the  inten- 
tion of  the  legislature  that  the  board  in  question  would  open 
its  offices  at  some  convenient  place  and  give  notice  to  all 
practicing  horseshoers  to  appear  and  register,  and  it  was 
intended  until  such  notice  had  been  received  by  the  horse- 
shoersj  they  should  not  be  liable  to  any  of  the  penalties  of 
the  act. 

Penal  statutes  are  to  be  strictly  construed  and  the  burden 
was  upon  the  defendant  to  show  that  notice  had  been  given 
of  the  provisions  of  this  law.  The  presumption  that  the 
secretary  did  his  duty  would  not  prevail  here,  but  the  send- 
ing of  the  notice  was  a  material  fact  to  be  proved  by  appel- 
lant.    United  States  v.  Ross,  2  Otto,  281. 

There  was  no  evidence  here  that  a  horseshoers'  board  had 
been  appointed  by  the  governor,  or  that  they  had  qualified, 
or  that  they  had  opened  oflBces  at  any  place  where  persons 
could  appear  and  register. 
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The  appointment  and  qualification  of  the  officers  of  the 
board,  and  the  proceedings  of  the  board,  should  have  been 
brought  before  the  trial  court  as  evidence.  Such  is  the  rule 
in  reference  to  the  proceedings  of  the  legislature  of  our 
State,  Grob  v.  Cushman,  45  III.  119;  Illinois  Centnil  Rail- 
road Co.  V.  Wren,  43  111.  77. 

Mr.  Presiding  Justice  Sears  delivered  the  opinion  of 
the  court. 

But  two  questions  are  presented  upon  this  appeal  which 
require  determination,  viz. :  First,  whether  the  burden  of 
proof  was  upon  appellee  to  show  that  he  had  registered  as 
a  horseshoer  in  order  to  entitle  him  to  a  recovery  for  his 
labor  in  shoeing  appellant's  horses;  and,  secondly,  whether 
the  judgment  by  the  justice  of  the  peace,  which  recited  that 
appellee  recovered  for  wages  as  a  laborer,  is  conclusive 
agair^t  a  recovery  in  the  Circuit  Court,  upon  appeal  for 
breach  of  contract  to  pay  the  $180. 

Upon  the  first  question  there  is  some  diversity  of  author- 
ity. The  appellant  relied  upon  the  defense  that  appellee 
had  not  registered,  and  hence  could  not  recover  for  labor 
performed  in  contravention  of  the  statute.  There  are  cases 
where  a  negative  averment  will  be  taken  as  true  unless  dis- 
proved. These  are  cases  where  the  proof  necessary  to  dis- 
prove the  averment  lies  peculiarly  within  the  knowledge 
and  possession  of  the  other  party.  When  a  license  has  been 
issued  to  a  person  it  is  held  that  it  is  peculiarly  within  his 
knowledge  and  within  his  power  to  prove  the  same  by 
simply  producing  the  license.  Great  Western  R.  R.  v. 
Bacon,  30  111.  347;  Williams  v.  People,  121  III.  84;  Harbaugh 
V.  City,  74  111.  367;  People  v.  Nedrow,  16  III.  App.  192; 
Robinson  v.  Robinson,  51  111.  App.  317. 

But  this  rule  has  been  for  the  most  part  applied  to  cases 
wherein  the  question  of  a  license  was  directly  involved,  as 
in  criminal  prosecutions  for  transacting  business  without  a 
license  or  actions  to  recover  a  penalty  upon  like  ground. 
The  rule  has  been,  it  is  true,  also  applied  to  cases  where  the 
question  was  collaterally  involved,  as  in  suits  by  a  broker 
(required  to  be  licensed)  for  his  commissions. 
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But  there  is  ver^'^  great  weight  of  authority  to  the  effect 
that  where  the  question  of  license  is  only  collaterally  in- 
volved, as  in  suits  by  attorneys  at  law  or  physicians  to 
recover  for  professional  services,  the  license  will  be  pre- 
sumed, unless  proof  to  the  contrary  be  presented  by  the  other 
party.  Williams  v.  People,  20  111.  App.  92;  Pearce  v. 
Whale,  5  Barn.  &  C.  38;  McPherson  v.  Cheadell,  24  Wend. 
(N.  Y.)  15;  Thompson  v.  Say  re,  1  Denio  {^'.  Y.),  175; 
I3rown  v.  Young,  2  B.  Mon.  (Ky.)  26;  Horan  v.  Weiler,  41 
Pa.  St.  470. 

In  Williams  v.  People,  supra,  this  court,  speaking  by  Mr. 
Justice  McAllister,  said  : 

"  After  a  somewhat  thorough  examination  of  the  author- 
ities and  full  consideration,  we  are  of  the  opinion  that  the 
rules  with  their  proper  distinctions  may  be  thus  stated : 
Where  the  question  of  license  or  qualification  of  a  physician 
arises  collaterally  in  a  civil  action  between  party  and" party, 
or  between  the  doctor  and  the  one  who  employed  him,  then 
the  license  or  due  qualification  under  the  statute  to  practice 
will  be  presumed.  (McPherson  v.  Cheadell,  24  Wend.  15; 
Thompson  v.  Sayre,  1  Denio,  175;  Pearce  v.  Whale,  5  Barn. 
&  Ores.  38;  Id.  758.)  But  in  the  case  of  prosecutions  on 
behalf  of  the  public  the  rule  is  otherwise.  And,  in  such 
cases,  license  or  due  qualification  under  the  statute  is  not 
presumed,  and  it  rests  with  the  defendant  to  prove  it." 

In  McPherson  v.  Cheadell,  supra,  the  New  York  court 
said : 

"  Where  the  question  does  not  arise  directly  on  indict- 
ment or  action  for  violating  a  statute  which  requires  a 
license,  but  comes  in  collaterally,  as  here,  the  books  are  very 
strong  that  vou  can  not  question  the  fact  of  there  being  a 
license  until  you  show  by  negative  proof  that  there  was 
none." 

In  Brown  v.  Young,  supra,  the  Kentucky  court  said : 

"  As  the  proof  that  the  note  was  given  for  the  price  of 
the  clock,  and  that  the  vendor  was  a  clock  peddler,  raises 
no  presumption  that  a  license  had  not  been  obtained,  the 
question  of  license  or  no  license  can  not  be  considered  ^ 
having  been  raised  b\^  such  proof,  and  there  was  no  call 
upon  the  plaintiff  to  produce  the  license  or  make  proof  of 
it." 
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In  Horan  v.  Weiler,  »upra^  the  Pennsylvania  court  said  : 

"  It  is  enough  in  this  case  to  say  that  the  defendant's 
plea  of  non-assumpsit  raised  no  question  of  authority  in  the 
plaintiffs  to  maintain  their  action,  and  hence  they  might 
recover  without  producing  their  license,  and  of  course  with- 
out saying  anything  about  it  in  there  narr.  The  cases 
cited  prove  the  rule  that  a  breach  of  law  is  not  to  be  pre- 
sumed against  any  one,  and  that  the  presumption  is  to  the 
contrary  until  proof  overcomes  it.'' 

The  reason  of  the  rule  and  the  criterion  by  which  to  test 
its  application,  is  that  where  the  license  is  directly  in  issue, 
and  it  is  peculiarly  easy  for  the  party  required  to  be  licensed 
to  establish  the  fact  of  the  license  by  producing  it,  an  unrea- 
sonable hardship  would  result  from  requiring  the  other 
party  to  establish  a  negative  by  producing  the  public  rec- 
ords to' show  that  no  such  license  had  in  fact  been  issued. 
Hyde  v.  Heath,  75  111.  381. 

Whatever  may  be  said  as  to  the  application  of  the  reason 
equally  to  civil  suits  when  the  question  of  a  license  arises 
collaterally,  it  is  nevertheless  true  that  the  very  great  weight 
of  authority  is  to  the  effect  that  in  such  suits  the  license  will 
be  presumed,  in  absence  of  proof.  In  this  case,  however, 
there  is  another  consideration,  viz.,  that  here  no  license  was 
required.  Appellee  having  been  for  years  engaged  in  the 
business  of  horseshoeing,  he  was  not  required  by  the  terms 
of  the  act  to  obtain  any  license,  but  merely  was  obliged  to 
register  as  a  horseshoer.  There  is  no  evidence  that  any 
certificate  or  other  document  was  issued  to  those  thus  regis- 
tering. The  terms  of  the  act  provide  for  nothing  of  the 
kind.  So  far  as  the  evidence  discloses,  the  only  manner  in 
which  either  party  could  establish  that  appellee  had  or  had 
not  registered,  would  be  by  pr6duction  of  the  books  of  the 
public  office,  or  other  competent  proof  of  their  contents. 
This  was  as  much  within  reach  of  one  party  as  the  other, 
and  of  like  inconvenience  to  each.  *'  When  the  means  of 
proving  the  fact  are  equally  within  the  control  of  each 
party,  then  the  burden  of  proof  is  upon  the  party  averring 
the  negative."     G.  W.  R.  R.  Co.  v.  Bacon,  ftupra. 

We  are  inclined  to  the  opinion  that  if  appellant  wished  to 


Digitized  by  VjOOQ IC 


282  Appellate  Courts  of  Illinois. 

Vol.  86.]  St.  Luke's  Hospital  v.  Foster. 

raise  question  as  to  whether  appellee  had  complied  with  the 
statute  by  registering,  he  should  have  presented  proof,  and 
that  in  the  absence  of  any  proof,  it  is  to  be  presumed  that 
the  appellee  had  thus  registered.  Therefore  the  admission 
of  the  testimony  of  appellee  to  the  effect  that  he  had  regis- 
tered was  not  prejudicial  error. 

The  remaining  question  is  as  to  the  recovery  having  been 
for  wages  before  the  justice  of  the  peace.  There  can  be  no 
question  on  this  record  but  that  the  claim  recovered  upon 
in  the  Circuit  Court  was  precisely  the  claim  upon  which  the 
suit  before  the  justice  of  the  peace  was  founded,  viz.,  the 
work  done  by  appellee  in  shoeing  the  horses  of  appellant. 
It  is  not  of  any  consequence  that  in  the  judgment  of  the 
justice  of  the  peace  a  sum  w^as  taxed  with  the  costs  as  attor- 
ney's fees.  No  such  allowance  was  made  in  the  Circuit 
Court.  The  judgment  there  was  for  only  such  costs  as  had 
been  expended  by  appellee. 

There  is  no  defense  upon  the  merits,  and  there  being  no 
prejudicial  error  disclosed,  the  judgment  will  be  affirmed. 

The  judgment  is  affirmed. 
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St.  Luke's  Hospital  v.  George  S.  Foster,  Adm. 

1.  Pleading — Death  from  Negligent  Act. — A  declaration  by  a  per- 
Bonal  representative  for  damages  for  the  death  of  the  person  representt»d 
by  him,  in  which  there  is  no  averment  that  the  deceased  left  her  sur- 
viving a  husband  or  next  of  kin,  or  that  any  one  suffered  any  pecuniary 
loss  because  of  her  death,  states  no  cause  of  action. 

2.  Limitations— ^mendTneiif*  to  Declarations, — Where  the  original 
declaration  contains  no  cause  of  action,  an  amendment  filed  more  than 
two  years  after  the  alleged  cause  of  action  accrued,  remedying  the 
defect,  and  by  which  a  cause  of  action  is  stated,  is  amenable  to  the 
statute  of  limitations  the  same  as  if  a  new  suit  had  been  commenced  at 
the  time  of  the  amendment,  for  the  cause  of  action  then  stated. 

Action  In  Case. — Death  from  negligence.  Ap^ieal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  George  W.  Brown,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1899.  Reversed, 
but  not  remanded.    Opinion  filed  January  2,  1900. 
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Sidney  Richmond  Taber,  attorney  for  appellant;  Arthur 
J.  Eddy,  of  counsel. 

The  amended  declaration  was  obnoxious  to  the  defend- 
ant's demurrer,  because  it  failed  to  show  any  financial  loss 
to  the  plaintiff,  which  is  the  gist  of  the  action  and  indispen- 
sable to  recovery.  Maney  v.  C,  B.  &  Q.  R.  E.  Co.,  49  111. 
App.  105;  City  of  Salem  v.  Harvey,  29  111.  App.  483;  C. 
&  A.  R.  R.  Co.  V.  Shannon,  43  111.  338;  I.  C.  R.  R.  Co.  v. 
Weldon,  52  111.  290;  Bailey  v.  C.  &  A.  R.  R.  Co.,  4  Biss. 
430,  434;  C,  R.  I.  &  P.  R.  R.  Co.  v.  Morris,  26  111.  400. 

The  declaration  was  amended  too  late,  and  the  plea  of 
the  statute  of  limitations  was  not  obnoxious  to  the  plaintiff's 
demurrer,  because  the  original  declaration  was  defective  in 
omitting  the  essential  allegation  of  the  survivorship  of  next 
of  kin,  as  well  as  of  pecuniary  loss.  L.  S.  &  M.  S.  Ry.  Co. 
V.  Hessions,  150  111.  546;  C,  R.  I.  &  P.  R.  R.  Co.  v.  Morris, 
26  111.  400. 

It  is  a  well  established*  rule  of  pleading  that  "a  new 
cause  of  action,  distinct  from  that  already  averred  in  the 
declaration,  can  not  be  set  up  by  way  of  amendment  to  the 
declaration,  as  by  adding  additional  counts  to  the  declara- 
tion after  the  time  for  suing  upon  such  cause  of  action  has 
expired  by  the  statute  of  limitations.  But  when  the  amend- 
ment by  an  additional  count  is  introduced  merely  to  restate 
in  a  different  form  the  same  cause  of  action  set  up  in  the 
declaration  as  orginally  drawn,  and  not  to  present  a  new 
and  different  cause  of  action,  the  rule  does  not  apply,  and  a 
plea  of  the  statute  of  limitations  to  such  a  new  count  can 
not  be  sustained.  When  the  body  of  the  declaration  (in  the 
case  then  before  the  court)  is  examined,  where  the  cause 
of  action  should  be  set  up,  no  cause  of  action  whatever 
is  averred  in  the  declaration.  The  amended  count  does, 
however,  set  up  a  cause  of  action,  but  inasmuch  as  the 
original  declaration  stated  no  cause  of  action,  it  seems 
to  follow  that  the  amended  declaration  stated  a  new  cause 
of  aiction — one  which  had  never  been  stated  before — and 
hence  the  statute  of  limitations  was  a  good  defense.  There 
could  be  no  restatement  of  a  cause  of  action  by  the  amended 
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declaration  unless  the  cause  of  action  had  been  stated  before.'* 
Eylenfeldt  v.  Illinois  Steel  Co.,  165  111.  185;  see  also  111.  & 
St.  L.  R.  R.  &,0.  Co.  V.  People,  19  III.  App.  14:1;  Phelps  v. 
I.  C.  R.  R.  Co.,  94  111.  548;  Chicago,  B.  &  Q.  R.  R.  Co.  v. 
Jones,  149  111.  361. 

Beach  &  Beaoh  and  M.  Slusser,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Horton  delivered  the  opinion  of 
the  court. 

This  is  an  action  on  the  case,  in  which  it  is  sought  to 
recover  damages  for  the  death  of  Candis  Foster.  Her  death 
was  caused  by  falling  from  a  fifth  story  window  in  St. 
Luke's  Hospital,  Chicago,  December  6, 1895.  This  suit  was 
commenced  February  27,  1896,  and  the  declaration  filed 
April  10,  1896.  The  suit,  as  commenced,  and  the  original 
declaration  were  by  "  George  S.  Foster,  executor  of  the  last 
will  and  testament  of  Candis  Foster,  deceased,  plaintiflF." 
The  relation  of  George  S.  Foster  to  Candis  Foster,  deceased, 
does  not  appear,  either  in  the  praecipe,  summons  or  original 
declaration.  Neither  is  there  any  averment  in  said  declara- 
tion that  said  Candis  Foster  left  her  surviving  a  [husband 
or  next  of  kin,  or  that  any  one  suffered  any  pecuniary  loss 
because  of  her  death. 

November  2, 1898,  an  amendment  to  said  declaration  was 
filed  averring  that  said  George  S.  Foster  is  "  the  husband  and 
only  surviving  heir  and  beneficiary  of  the  said  Candis  Fos- 
ter, deceased,"  and  that  "  said  plaintiff  was  deprived  of  the 
services  and  companionship  of  his  said  wife." 

To  the  declaration,  as  thus  amended,  the  appellant,  after 
its  demurrer  thereto  had  been  overruled,  filed  a  plea  of  the 
general  issue  and  a  plea  of  the  statute  of  limitations.  To 
this  latter  plea  a  demurrer  was  filed  by  appellee  and  sus- 
tained by  the  court.  It  is  now  here  contended  by  appellant 
that  said  declaration,  as  amended,  states  a  new  cause  of 
action  and  was  not  filed  within  two  years  "next  after  the 
cause  of  action  accrued,"  that  being  the  statutory  limita- 
tion.   It  is  not  necessary  to  consider  whether  the  declara- 
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tion,  as  amended^  is  sufficient,  and  we  express  no  opinion  as 
to  that. 

The  first  question  to  be  considered  is,  did  the  original 
declaration  state  a  cause  of  action  ?  In  L.  S.  &  M.  S.  Ry. 
Co.  V.  Hessions,  150  111.  546,  556,  it  is  said  that  "It  is  the 
settled  law  that  the  fact  of  survivorship  of  a  widow  or  next 
of  kin  is  an  essential  element  to  the  cause  of  action,  and 
it  is  therefore  indispensable  that  it  should  be  alleged  and 
proved."  And  on  page  558  the  rule  is  restated  thus :  "As 
already  seen,  the  fact  that  plaintiflTs  intestate  left  him  sur- 
viving next  of  kin  was  an  essential  element,  which  must  be 
alleged  and  proved  to  entitle  plaintiff  to  recover." 

In  C.  &  R.  I.  R.  R.  Co.  v.  Morris,  26  111.  400,  403,  decided 
in  1861,  Mr.  Justice  Breese,  speaking  for  the  court,  says: 
"  Before  a  party  suing  for  these  damages  can  be  allowed  to 
recover,  it  must  be  alleged  in  the  declaration,  and  proved, 
that  the  deceased  left  a  widow,  or  next  of  kin,  to  whom  the 
damages  could  be  distributed.  ♦  *  *  The  fact  that  there 
are  persons  entitled  by  law  to  claim  this  indemnity,  and 
that  they  have  sustain^  a  loss  justifying  their  claim,  must 
be  proved  on  the  trial,  and  therefore  must  be  averred  in  the 
declaration,  as  much  so  as  the  death  of  the  party  and  the 
wrongful  act  or  neglect  of  the  defendant." 

In  Quincy  Coal  Co.  v.  Hood,  77  111.  68,  72,  Mr.  Justice 
McAllister,  speaking  for  the  court,  says :  "  But  the  fact  of 
the  survivorship  of  a  widow  or  next  of  kin,  being  an  essen- 
tial element  of  the  cause  of  action,  renders  it  indispensable 
that  it  should  be  alleged  in  the  declaration."  The  recent 
case  of  Atlanta,  K.  &  N.  Ry.  Co.  v.  Hooper,  92  Fed.  Rep. 
820  (Tenn.),  is  directly  in  point  and  fully  supports  the  views 
here  expressed. 

Clearly,  under  these  authorities,  the  original  declaration 
did  not  state  a  cause  of  action.  By  the  amendment  thereto 
it  is  sought  to  introduce  a  new  cause  of  action.  That 
amendment  was  filed  more  than  two  years  after  the  al- 
leged cause  of  action  accrued.  Where  a  new  cause  of 
action  is  thus  introduced  the  statute  of  limitations  ap- 
plies the  same  as  it  would  in  a  new  suit  commenced  at 
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the  time  such  amendment  was  made*  Eylenfeldt  v.  111. 
Steel  Co.,  165  111.  185,  187  and  189;  0.,  B.  &  Q.  R.  R.  Co. 
V.  Jones,  149  111.  361,  397;  Phelps  v.  I.  C.  R.  R.,  94  111.  548, 
557;  Field  v.  French,  80  111.  App.  78,  89;  C.  C.  Ry.  Co.  v. 
Leach,  182  111.  359,  364. 

Counsel  for  appellee  seek  to  show  that  the  Eylenfeldt  case 
is  not  in  point,  because  it  is  there  stated  that  "  If  the  plaint- 
iff had  stated  his  cause  of  action  in  a  defective  manner, 
omitting  some  feature  which  should  have  been  incorporated 
in  it,  then  an  amendment  renting  the  cause  of  action 
would  not  fall  within  the  statute."  But  that  language  does 
not  apply  to  the  case  at  bar,  for  the  reason  that  the  original 
declaration  does  not  state  any  cause  of  action.  There  can 
not  be  a  "  restating  "  of  a  matter  which  has  not  been  before 
stated. 

The  only  other  case  referred  to  by  counsel  for  appel- 
lee upon  this  question  is  Haynie  v.  C.  &  A.  R.  R.  Co.,  9 
111.  App.  105.  That  case  is  in  point  and  sustains  the  conten- 
tion of  counsel  for  appellee.  It  is,  however,  prior  to  the 
Eylenfeldt  case,  which  lays  down  a  directly  opposite  rule. 
We  can  not  follow  the  Haynie  case. 

The  judgment  of  the  Circuit  Court  must  be  reversed 
for  the  reason  indicated.  But  as  the  statute  of  limita- 
tions has  run  so  that  no  cause  of  action  can  now  be  stated 
upon  which  a  recovery  can  be  sustained,  the  cause  is  not 
remanded. 


City  of  Chicago  v.  Adam  Wolf  et  al. 

1.  Practice— Pbtt?er  of  Court  at  Subsequent  Term.— It  the  clerk  has 
failed  to  make  a  record,  at  the  time,  of  what  the  court  had  ordered  to  be 
done  at  the  term  when  the  judgment  was  rendered,  the  court  has  power 
at  the  subsequent  term  to  cause  the  clerk  to  enter  upon  the  records  the 
previous  order  made  at  the  previous  term,  having  before  it  some  minute 
or  memorial  paper  showing  what  such  order  was. 

2.  Judgments— K7i€n  Ft??aZ.— A  judgment  does  not  become  abso- 
lutely final  while  it  is  still  within  the  control  of  the  trial  court  and  sub- 
ject to  be  amended  or  set  aside. 
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8.  Sji^iR^ Amendments  in  Form  or  Substance.^The  statute  provides 
(Sec.  23,  Chap.  110,  R.  S.)  for  amendments  at  any  time  before  final 
judgments  on  such  terms  as  are  just  and  reasonable,  in  matters  of  form 
or  substance,  in  any  pleading  which  may  enable  the  plaintiff  to  sustain 
the  action  for  the  claim  for  which  it  was  intended  to  be  brought. 

4;  Declaration— Cow ^atntngr  a  Good  Statement  of  a  Valid  Cause  of 
Action, — If  the  declaration  contains  a  good  statement  of  a  valid  cause 
of  action,  although  it  may  contain  other  matters  open  to  special  demur- 
rer, it  will  not  be  obnoxious  to  general  demurrer. 

5.  Same— Defects  Cured  by  Proper  Amendments, — If  the  declaration 
contains  a  defective  statement  of  a  good  cause  of  action,  such  defects 
can  be  cured  by  proper  amendments. 

6.  Plkadino — Declaration  Alleging  General  Breach. — A  declaration 
is  not  fatally  defective  merely  because  the  breach  alleged  is  general. 

Debt,  upon  a  bond.  Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  John  Gibbons,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1898.  Reversed  and  remanded, 
with  directions,  Mr.  Justice  Horton  not  concurring  in  that  portion  of 
the  opinion  which  relates  to  the  declaration.  Opinion  filed  December 
14,  1899.    Rehearing  denied. 

Charles  S.  Thornton,  corporation  counsel,  attorney  for 
appellant;  Allen  C.  Story,  special  counsel. 

After  judgment  and  the  lapse  of  the  term,  courts  have,  in 
general,  no  power  to  amend  the  record.  Cox  v.  Brackett, 
41  111.  222;  Horner  v.  Horner,  37  111.  App.  199;  County  of 
Cook  V.  Dock  Co.,  131  III.  506;  Becker  v.  Sauter,  89  111. 
596;  Lill  v.  Stookey,  72  III.  495. 

Lawrence  Harmon  and  Frederick  8.  Baird,  attorneys 
for  defendants. 

Where  errors  and  mistakes  of  the  court's  officers  are 
apparent  from  the  minutes  of  the  judge,  other  entries  of 
the  same  record,  or  the  proceedings  and  files  in  the  cause, 
and  there  is  something  to  amend  by,  courts  will  not  hesi- 
tate to  make  such  amendments  as  will  advance  justice  and 
sustain  the  rights  of  the  parties.  Coughran  v.  Gutcheus, 
18  111.  391.  Gebbie  v.  Mooney,  121  111.  255;  Ogden  v.  Lake 
View,  121  111.  422;  People  v.  Anthony,  129  111.  218;  Walla- 
han  V.  People,  40  111.  103;  Richardson  v.  Mills,  66  111.  525; 
In  re  Barnes,  27  111.  App.  151;  Jansen  v.  Grimshaw,   125 
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111.  473;  Larapsett  v. Whitney,  3  Scam.  170;  Smith  v.  Clinton 
Bridge  Co.,  13  111.  App.  572. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

This  is  an  action  in  debt  upon  a  bond,  with  a  penalty  of 
$22,500,000,  given  by  appellee  as  city  treasurer  of  Chicago. 

The  points  before  us  for  consideration  arise  from  the 
action  of  the  court  in  sustaining  the  demurrer  of  appellees 
to  appellant's  replication  to  the  first  plea,  and  directing  that 
such  demurrer  be  carried  back  and  sustained  to  the  first 
count  of  the  declaration;  also  in  sustaining  appellees'  demur- 
rer to  appellant's  replication  to  the  eighth  and  only  remain- 
ing plea.  Appellant  having  elected  to  stand  upon  said  first 
count  of  its  declaration,  and  its  said  replications,  judgment 
was  given  against  the  city  of  Chicago  with  costs. 

Within  the  term  in  which  such  judgment  was  entered, 
appellant's  counsel  suggested  to  the  court  that  the  plead- 
ings did  not  raise  the  issues  as  thev  should  have  been  made: 
that  counsel  had  unadvisedly  elected  to  rely  upon  said  plead- 
ings as  they  stood;  that  a  large  sum  of  money  and  questions 
of  great  importance  were  involved;  and  that,  as  the  plead- 
ings stood,  what  ought  to  have  been  the  issues  could  not  be 
reviewed  on  appeal.  Appellant's  counsel  therefore  moved 
for  a  vacation  of  the  judgment,  and  for  leave  to  file  an 
amended  declaration  to  adapt  the  pleadings  to  the  former 
finding  of  the  court.     This  motion  was  denied. 

The  errors  relied  upon  for  reversal  arise,  as  stated  by 
appellant's  counsel,  "on  the  pleadings  on  denial  of  the  motion 
for  a  repleader"  and  on  a  ^^nimc  pro  tunc  amendment  of 
the  record." 

Final  judgment  in  the  case  was  entered  at  the  May  term, 
1898.  The  nunc  pro  tunc  order  complained  of  was  entered 
October  24th  following,  and  consisted  of  inserting  in  the 
amended  declaration  the  words  "account  for  and,"  so  that 
the  sentence  should  read  "  refuse  to  account  for  and  pay 
over  the  same  or  any  part  thereof,"  etc. 

It  appears  from  the  appellees'  abstract,  showing  the 
amendment  of  the  record,  that  the  court  had  before  it,  at 
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the  time  the  nunc  pro  tunc  order  complained  of  was  made,  a 
carbon  copy  of  ty  i)ewritten  amended  declaration,  upon  which 
the  judge  had  in  his  own  hand  inserted  the  words  in  ques- 
tion at  the  time  said  amendment  was  directed  to  be  made. 
It  was  from  this  written  memorandum,  "  in  order  to  make 
the  record  conform  to  the  truth  and  fact,  as  the  same  ap- 
pears on  the  court  files  in  this  cause,"  that  the  nunc  pro  tunc 
amendment  appears  to  have  been  made.  If  the  clerk  has 
failed  to  make  a  record,  at  the  time,  of  what  the  court  had 
ordered  to  be  done  at  the  term  when  the  judo^raent  was  ren- 
dered, the  court  had  power  at  the  subsequent  term  to  cause 
the  clerk  to  enter  upon  the  records  the  previous  order  made 
at  the  previous  term,  having  before  it  a  minute  or  memorial 
paper  showing  what  such  order  was.  Gebbie  v.  Mooney, 
121  111.  255-258.  Whether  there  was  any  error  in  the 
method  of  procedure,  or  whether,  as  is  claimed,  the  memorial 
paper  or  note  of  the  judge  was  insufficient  or  could  not  be 
made  pArt  of  the  record  by  which  to  amend,  can  not  be  con- 
sidered upon  this  record,  for  the  reason  that  no  such  error 
is  assigned.  French  Piano  &  Organ  Co.  v.  Meehan,  77  111. 
App.  577. 

It  is  urged  that  the  court  should  have  allowed  the 
motion  for  a  repleader,  and  for  that  purpose  should  have 
set  aside  the  judgment. 

The  discretion  vested  in  the  courts  to  grant  or  deny 
motions  of  this  character,  when  made  in  apt  time,  is  not  an 
absolute,  but  a  legal  discretion,  and  is  subject  to  review.  A 
judgment  does  not  become  absolutely  final  while  it  is  still 
within  the  control  of  the  trial  court  and  subject  to  bo 
amended  or  set  aside.  The  statute  provides  (Sec.  23,  Chap. 
110,  R.  S.)  for  amendments  at  any  time  before  final  judg- 
ment on  such  terms  as  are  just  and  reasonable,  in  matters 
of  form  or  substance,  in  any  pleading  **  which  may  enable 
the  plaintiiBF  to  sustain  the  action  for  the  claim  for  which  it 
w'as  intended  to  be  brought."  If  there  is  shown  in  the 
declaration  in  question  any  valid  claim,  which,  if  properly 
pleaded  and  sustained  by  the  evidence,  entitles  appellant  to 
recover,  then,  unless  some  good  objection,  such  as  gross 
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negligence,  unreasonable  delay,  other  means  of  relief,  or 
like  sound  reason  for  refusal  appears,  it  is  in  accordance 
with  the  spirit  of  that  statute  to  afford  opportunity  of 
amendment  in  order  that  appellant  may  not  be  barred  from 
relief  to  which  it  may  be  able  to  show  itself  justly  entitled. 

A  demurrer  to  a  replication  to  a  plea  filed  by  appellees, 
was  carried  back  and  sustained  to  the  declaration  itself,  to 
which  a  demurrer  had  been  previously  overruled.  At  first 
appellant's  counsel  elected  to  stand  by  the  declaration,  and 
they  still  maintain  that  it  was  error  to  carry  back  and  sus- 
tain the  demurrer  thereto.  But  afterward,  and  within  the 
term,  they  sought  leave  to  amend  said  declaration  so  as  to 
present  the  issues  as  they  state  they  should  have  been ; 
and  urged,  in  support  of  such  motion,  the  public  importance 
of  the  questions  and  the  large  sum  of  money  involved. 

If  the  declaration  contained  a  good  statement  of  a  valid 
cause  of  action,  then,  although  it  may  have  contained  other 
matters  open  to  special  demurrer,  it  would  not  be  obnox- 
ious to  general  demurrer.  If  it  contains  a  defective  state- 
ment of  a  good  cause  of  action,  then  such  defect  could  be 
cured  by  proper  amendment. 

Appellees'  counsel  insist  that  the  declaration  shows  no 
legal  breach  of  the  obligation  of  the  bond.  The  condition 
of  said  bond  is  as  follows : 

"The  condition  of  the  above  obligation  is  such  that 
whereas  the  above  bounden  Adam  Wolf  was,  on  the  second 
(2d)  day  of  April,  A.  D.  1895,  elected  to  the  office  of  city 
treasurer,  in  and  for  the  city  of  Chicago,  to  hold  said  office 
for  the  period  of  two  (2)  years  and  until  his  successor  shall 
be  dul^  elected  and  qualified,  or  until  said  office  shall  be 
otherwise  legally  vacated. 

"  Now,  therefore,  if  the  said  Adam  Wolf  shall  well  and 
faithfully  perform^and  discharge  the  duties  of  said  office  as 
prescribed  and  required  by  law,  and  the  orders  and  ordi- 
nances of  said  city,  and  shall  account  for  and  pay  over  all 
moneys  received  by  him  as  such  citv  treasurer.  In  accord- 
ance with  law  and  in  accordance  with  orders  or  ordinances 
heretofore  passed,  or  hereafter  to  be  passed  by  the  city 
council  of  said  city  in  conformity  with  law,  and  deliver  all 
moneys,  books,  papers,  and  all  other  property  belonging  to 
said  city  to  his  successor  in  office,  then  this  obligation  to 
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be  void,  otherwise  to  be  and  remain  in  full  force  and  ef- 
fect." 

The  declaration  sets  forth  the  execution  of  the  bond;  that 
appellee  Wolf  was  the  duly  elected  and  acting  city  treas- 
urer until  the  day  of  the  expiration  of  his  term ;  that  in 
accordance  with  law  it  was  his  duty  as  such  treasurer  to 
turn  over  to  his  successor  in  office  all  moneys  belonging  to 
the  city ;  that  during  his  term  of  office  he  collected  and 
received,  by  virtue  of  his  office  and  in  accordance  with  law 
($24,352.88),  twenty-four  thousand,  three  hundred  fifty-two 
dollars  and  eighty-eight  cents  belonging  to  the  city,  which 
it  was  his  duty  to  account  for,  pay  over  and  deliver  to  his 
successor  in  office  on  or  before  April  6,  1897 ;  that  since  the 
expiration  of  his  term  and  prior  to  the  commencement  of 
the  suit,  payment  had  been  demanded  and  refused  and  that 
he  refuses  to  account  for  and  pay  over  the  same  or  any 
part  thereof,  and  has  converted  the  same  to  his  own  use 
contrary  to  law ;  and  further,  that  during  his  term  of  office 
he  has  illegally  and  without  authority  paid  out  four 
thousand  eight  hundred  twenty-two  dollars  and  ninety- 
three  cents  ($4,822.93)  received  by  him  as  city  treasurer,  by 
virtue  of  his  office  and  in  accordance  with  law,  which  sum, 
together  with  interest  thereon,  at  the  rate  of  five  per  cent 
per  annum  from  the  date  of  the  respective  payments,  was 
and  is  the  property  of  the  city,  which,  although  duly 
demanded,  he  refuses  to  account  for  and  pay  over  to  his 
successor  in  office  as  required  by  law,  and  that  by  reason  of 
the  breach  of  the  conditions  the  said  bond  became  and  was 
forfeited. 

It  is  apparently  the  contention  of  appellees'  counsel,  not 
only  that  this  declaration  is  insufficient,  but  that  no  recov- 
ery can  be  had  at  all  under  the  condition  and  language  of 
the  bond.  It  is  said  that  the  language  of  the  condition, 
viai.,  "  and  deliver  all  moneys,  books,  papers  and  all  other 
property  belonging  to  said  city,  to  his  successor  in  office," 
is  not  the  language  of  the  statute.  Whatever  conclusion  is 
intended  to  be  drawn  from  this  seems  to  be  based  upon  the 
impression  that  neither  the  statute  prescribing  the  condi- 
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tion,  nor  the  condition  itself,  requires  the  treasurer  to 
account  for  and  pay  over  all  moneys  belonging  to  the  city 
to  his  successor  in  oflBce.  But  the  statute  contains  a  provis- 
ion applicable  to  all  city  oflBcials,  requiring  all  property 
and  eflFects  on  hand  at  the  expiration  of  the  term  of  oflBce 
to  be  delivered  to  the  successor  in  office.  R.  S^,  Chap.  24, 
Art.  6,  Sec.  5.  Aside  from  this,  however,  it  appears  to  be 
claimed  that  the  condition  of  the  bond  does  not  conform 
to  (Sec.  4,  p.  77)  the  laws  and  ordinances  of  Chicago,  pro- 
viding that  the  bond  of  elective  officers  shall  be  "con- 
ditioned for  the  faithful  performance  of  the  duties  of  the 
office,  and  the  payment  of  all  moneys  received  by  such 
officer  according  to  law  and  the  ordinances  of  said  city." 

If  this  were  true,  it  would  not  by  any  means  follow  that 
the  bond  in  controversy  voluntarily  executed  is  not  a  good, 
valid  and  binding  common  law  obligation.  Todd  v.  Cowell, 
14  111.  72;  Mix  v.  The  People,  86  111.  329,  and  cases  there 
cited.  Nor  do  we  perceive  the  necessity  for  argument  to 
show  that  the  condition  of  the  bond  does  not  require  the 
treasurer  to  "  account  with  and  pay  over  to  his  successor  in 
office  all  moneys  received  by  him  during  his  two-year  term 
of  office."  No  such  claim  is  presented  in  the  declaration,  so 
far  as  we  can  discover. 

Appellees'  material  contention,  however,  is  that  the 
treasurer  is  required  by  the  law  and  ordinances  to  account 
with  the  city  comptroller,  and  the  argument  is  that  the 
assignment  in  the  declaration  of  breaches  in  that  condition 
of  the  bond,  which  requires  the  treasurer  to  "  account  for 
and  pay  over  all  moneys  received  by  him  as  such  city^  treas- 
urer in  accordance  with  law,"  and  to  deliver  all  moneys 
and  other  property  "  belonging  to  said  city  to  his  successor 
in  office,"  is  materially  at  variance  with  the  condition 
itself. 

The  first  assignment  of  breach  is  in  substance  that  the 
treasurer  "  during  his  term  of  office  collected  and  received 
money  belonging  to  the  city,"  which  it  became  his  duty  as 
treasurer,  ''  and  in  accordance  with  law,  to  account  for,  pay 
over,  and  deliver  to  his  successor  in  office."    It  is  not  neces- 
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sary  to  construe  this  language  to  mean  that  it  was  the 
treasurer's  duty  to  account  with  his  successor.  It  is  not  the 
same  thing  to  account/br  a  balance  to  the  successor  as  to 
account  with  the  comptroller  in  order  to  ascertain  such 
balance.  Having  accounted  with  the  comptroller  and  as- 
certained the  balance,  it  may  still  remain  for  the  treasurer 
to  account  for  such  balance  and  pay  it  over.  In  one  sense 
of  the  word  he  can  not  pay  it  over  without  accounting  for 
it — that  is,  explaining  what  he  has  done  with  it  and  where 
it  can  be  found,  if  he  does  not  turn  over  the  actual  cash,  or 
counting  it  over  to  his  successor  to  ascertain  if  the  amount 
is  correct,  if  he  turns  over  the  actual  money  itself.  In  either 
case  it  is  in  a  sense  accounted  for.  The  assignment  charges 
that  it  was  the  treasurer's  duty  "tTi  acco7*dance  with  law^  to 
account  for,  pay  over  and  deliver  to  his  successor; "  in  other 
words,  to  do  each  of  these  things — to  account  for,  to  pay 
over  and  deliver  to  his  successor — in  accordance  with  law. 
If  we  are  right  in  this  view  of  the  meaning  and  construction 
of  the  language  of  the  assignment,  there  is  no  material  vari- 
ance between  it  and  the  condition  of  the  bond  declared  on. 
We  are  not  to  be  understood  as  saying  that  the  declaration 
can  not  be  improved.  It  certainly  can.  But  the  question 
before  us  is  whether  the  declaration  states  a  good  cause  of 
action,  and  we  are  of  opinion  that  it  does.  The  purport  of 
the  said  assignment  is  that  said  treasurer  received,  as  treas- 
urer, specific  sums  of  money  which  it  became  his  duty  as 
treasurer,  in  accordance  with  law,  to  pay  to  his  successor  in 
office,  and  that  he  has  ever  since  refused,  and  refuses  still 
to  perform  his  duty  in  this  respect. 

The  pleas  are  at  least  full,  and  upon  the  whole  record  a 
substantial  cause  of  action  appears.  While  the  breach  is 
general,  that  is  not  a  fatal  defect.  Gradle  v.  Hoffman,  105 
111.  147-153. 

As  the  case  must  be  sent  back,  affording  opportunity  for 
amendment,  and  may  proceed  to  trial  and  judgment,  we 
refrain  from  consideration  at  this  time  of  other  questions 
discussed  to  some  extent  by  counsel.  The  suit  is  brought 
in  part  to  recover  interest  which  it  is  claimed  the  treasurer 
received  and  improperly  retains.    Until  the  pleadings  are 
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in  shape  to  present  the  real  questions  more  accurately,  we 
do  not  deem  it  necessary  or  proper  to  now  discuss  upon  the 
merits,  issues  not  fully  raised  by  the  pleadings,  and  which 
may  present  a  diflFerent  aspect  upon  a  fuller  record. 

The  record  disclosing  a  substantial  cause  of  action,  the 
judgment  will  be  reversed  and  the  cause  remanded,  with 
directions  to  permit  appellant  to  amend  its  declaration  upon 
payment  of  costs  in  the  Circuit  Court. 

Keversed  and  remanded,  with  directions. 

Mr.  Presiding  Justice  Horton. 

In  that  portion  of  the  foregoing  opinion  which  relates 
to  the  declaration,  I  can  not  concur,  either  in  the  reasoning 
or  the  conclusion.  It  is  inconsistent  to  hold  that  the  decla- 
ration is  good  and  at  the  same  time  to  hold  that  the  court 
er^ed  in  overruling  the  motion  of  appellant  for  leave  to 
amend  the  same.  The  declaration  is  not  good.  But  I  con- 
cur in  so  much  of  said  opinion  as  holds  that  appellant  should 
have  been  allowed  to  amend. 


186      294 
^1908  248  Simon  P.  Douthart^  Executor^  etc.  v.  Frank  6.  Logan^ 

^    394  Benjamin  B.  Bryan  and  Theron  Logan. 

,10^426 

Same  v.  Same* 

1 .  Good  Will— Of  a  Partnership— Existence  of,  a  Question  of  Fact. — 
Upon  the  question  of  the  existence  of  a  **  good  will "  as  a  firm  asset,  where 
different  conclusions  might  be  reached  by  reasonable  and  fair-minded  per- 
sons, the  findings  of  the  court  below  on  such  question  are  conclusive. 

2.  Same— Defined,  —The  **  good  will "  of  a  partnership  may  be  defined 
as  every  possible  advantage  acquired  by  the  firm  in  carrying  on  its 
business,  whether  connected  with  premises,  name,  or  other  matter. 

3.  Same— Described  by  Story, — *  *  Good  will "  may  be  properly  described 
to  be  the  advantage  or  benefit  which  is  acquired  by  an  establishment 
beyond  the  mere  value  of  the  capital,  stock,  funds  or  property  employed 
therein,  in  consequence  of  the  general  public  patronage  and  encourage- 
ment which  it  receives  from  constant  or  habitual  customers,  on  account 
of  its  local  position  or  common  celebrity,  or  reputation  for  skill,  or  af9u- 
ence,  or  punctuality,  or  from  other  accidental  circumstances  or  necessi- 
ties, or  even  from  ancient  partialities  or  prejudices. 
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4.  Same— J?i  What  Cases  it  Does  Not  Exist —"So  **good  will"  can 
exist  except  in  cases  of  commercial  or  trade  partnerships.  It  does  not 
exist  in  cases  of  professional  business  depending  on  tlie  personal  skill 
of,  and  confidence  in  the  particular  partner,  in  the  absence  of  a  special 
contract. 

5.  Same — Partnership  in  the  Commission  Business.— The  court  holds 
that  no  **  good  will "  exists  in  a  partnership  engaged  in  the  business  of 
buying  and  selling  grain  and  produce  on  commission,  in  the  absence  of  a 
special  contract. 

Bill  by  Sorviving  Partners.— Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Murray  F.  Tuley,  Judge,  presiding.  Heard  in  this 
court  at  the  March  term,  1899.  Afi^med.  Opinion  filed  December  14, 
1899. 

Statement  by  the  Court,— Appellant  filed  his  bill  in 
the  Circuit  Court  of  Cook  County  against  appellees  for  an 
accounting  of  the  copartnership  business  of  F.  G.  Logan  & 
Co.,  a  firm  composed  of  appellant's  testator  and  appellees, 
and  also  of  the  copartnership  business  of  the  firm  of  F.  G. 
LoffSLUy  which  latter  firm  was  composed  of  the  appellees, 
and  asking  that  appellees  pay  the  amount  which  might  be 
found  due  on  such  accounting  to  appellant,  also  asking  that 
a  receiver  be  appointed  to  sell  the  partnership  property, 
including  the  good  will,  to  collect  the  assets,  and  fully 
wind  up  the  copartnership  of  F.  G.  Logan  &  Co. 

Appellees  answered  the  bill,  to  which  replication  was 
filed,  and  the  cause  was  consolidated  with  an  appeal  by  ap- 
pellant to  said  Circuit  Court  from  certain  proceedings  in 
the  Probate  Court  of  Cook  County  in  the  estate  of  Daniel 
Butters,  deceased,  in  which  the  Probate  Court  denied  an 
application  for  a  rule  on  the  surviving  partners  of  F.  G. 
Logan  &  Co.  to  inventory  certain  open  accounts  of  that 
firm,  and  overruling  objections  of  the  executor  to  and  ap- 
proving the  partnership  inventory  and  appraisement  and 
supplemental  partnership  inventory. 

A  hearing  of  the  consolidated  causes  was  had  before  the 
chancellor,  which  resulted  in  a  decree  finding  the  facts  sub- 
stantially as  hereinafter  stated,  confirming  the  inventories 
and  appraisement  in  the  Probate  Court,  and  decreeing  that 
all  the  doings  of  appellees,  as  surviving  partners  of  F.  G. 
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Logan  tfe  Co.,  were  proper  and  correct,  and  as  members 
of  the  firm  of  F.  G.  Logan;  that  appellees  did  right  in 
failing  to  inventory  a  good  will  of  the  firm  of  F.  G.  Logan 
&  Co.,  in  appraising  the  leases  of  said  firm,  as  being  of  no 
value,  in  failing  to  inventory  the  open  trades  of  said  firm, 
and  that  the  sura  of  $1,154.68,  paid  by  appellees  to  apf)el- 
lant  on  December  28,  189S,  is  6-32  of  all  the  profits  of  the 
business  of  F.  G.  Logan  &  Co.  collected  by  appellees  since 
October  10, 1896,  and  is  all  thereof  to  which  appellant  is  en- 
titled. The  decree  also  directs  appellees,  as  surviving  p*irt- 
ners,  to  collect  the  remainder  of  thechoses  in  action  in  their 
hands  belonging  to  the  firm  of  F.  G.  Logan  &  Co.,  make 
account  thereof  to  said  Probate  Court,  and  pay  to  appellant 
6-32  thereof,  after  deducting  expenses  of  collection. 

The  decree  further  directs  that  appellees  pay  to  appellant 
the  sum  of  $2,163.88,  which  the  court  finds  is  6-32  of  the 
net  profits  of  the  business  of  the  firm  of  F.  G.  Logan  &  Co., 
as  carried  on  by  appellees,  from  the  12th  day  of  August  to 
the  10th  day  of  October,  1896,  less  the  sum  of  $523.77 
theretofore  paid  bj^  appellees  as  surviving  partners  to  said 
appellant,  to  wit,  the  sum  of  $1,640.11. 

From  this  decree  the  appeal  herein  is  taken,  and  both 

errors  and  cross-errors  are  assigned.    The  appellant  claims 

that  the  court  erred  in  not  requiring  appellees  to  account 

for  the  good  will  of  the  business  of  the  firm  of  F.  G.  Logan 

&  Co.,  and  for  certain  leases  and  open  trades  belonging  to 

that  firm,  and  not  requiring  appellees  to  account  for  the  net 

\  profits  earned  by  them  after  the  10th  day  of  October,  1896, 

.  while  doing  business  under  the  firm  name  of  F.  G.  Logan, 

?•  and  also  in  rejecting  certain  evidence  of  an  expert  witness, 

r,  w^hich,  it  is  claimed,  would  show  the  existence  and  value 

;  of  the  good  will. 

Appellees,  under  their  cross-errors,  claim  that  the  court 

erred  in  requiring  them  to  account  to  apnellant  for  6-32  of 

),  the  net  profits  of  the  business  of  F.  G.  Logan  &  Co.  from 

August   12  to  October  10,  1896,  instead  of   1-24  of  such 

profits. 

The  evidence  shows  that  from  about  the  year  1877  and 
up  to  the  filing  of  the  bill  in  this  case,  the  appellee  Frank 
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G.  Logan,  bad  been  enfraged  in  tbe  commission  business  in 
tbe  city  of  Chicago,  being  associated  with  different  persons 
as  partners  during  that  time,  and  that  for  sixteen  years 
prior  to  1896,  the  firms  with  which  he  was  associated 
bore  the  firm  name  of  F.  G.  Logan  &  Co.  In  January, 
1891,  he  became  associated  in  business  with  Daniel  Butters 
and  two  other  persons,  and  the  partners  of  the  firm  were 
changed  five  times  thereafter,  in  1893,1894  and  in  1895, 
both  Logan  and  Butters,  however,  remaining  members  of 
the  different  firms  existing  during  that  period,  and  the 
firm  being  known  as  F.  G.  Logan  &  Co. 

On  March  1,  1896,  written  articles  of  copartnership  were 
entered  into  between  said  Butters  and  appellees,  which  pro- 
vided that  the  business  of  commission  merchants  should  be 
carried  on  by  the  firm  in  Chicago  and  elsewhere  under  the 
firm  name  of  F.  G.  Logan  &  Co.  from  March  1,  1896,  to 
the  last  day  of  February,  1897,  the  capital  of  the  firm  to 
be  $120,000,  of  which  Frank  G.  Logan  was  to  contribute 
$114,000,  appellee  Theron  Logan  $1,000,  Butters  $5,000, 
and  appellee  Bryan  nothing;  Frank  G.  Logan  to  have  19-32 
of  the  profits,  and  also  to  draw  monthly  from  the  moneys 
of  the  firm  $900;  Butters  to  have  6-32  of  the  profits  and 
draw  monthly  $500;  Theron  Logan  to  have  2-32  of  the  prof- 
its and  draw  monthly  $250,  and  Bryan  to  have  5-32  of  th^ 
profits  and  draw  monthly  $500;  the  several  amounts  to  be 
drawn  by  the  several  partners  to  be  charged  to  the  expense 
account  of  the  firm.  The  losses  of  the  business  were  to  be 
borne  by  the  respective  partners  in  proportion  to  their  re- 
spective interests  in  the  profits  thereof.  It  was  also  provided 
that  any  partner  might  withdraw  from  the  firm  on  thirty 
days'  written  notice,  and  should  have  the  right  to  with- 
draw the  just  share  of  the  capital  and  profits  to  which  he 
should  be  entitled  at  the  time  of  his  withdrawal,  but  that 
his  monthly  allowance  provided  by  the  contract  should 
cease  on  the  date  of  such  withdrawal. 

Butters  died  August  12,  1896,  leaving  a  will  by  which 
he  appointed  appellant  his  executor,  who  qualified  as  such. 
At  that  time  the  firm  of  F.  G.  Logan  &  Co.  occupied  a  room 
in  the  ^Board  of  Trade  building  in  Chicago  under  a  sub- 
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lease  from  F.  G.  JiOgan  to  the  firm,  from  April  1, 189rt,  to 
March  31,  1897,  at  a  yearly  rental  of  $3,800,  payable  in 
equal  monthly  installments.  The  lease  provides  that  the 
room  should  be  used  for  the  transaction  of  the  firm  business 
and  for  no  other  pur|X)se,  and  in  case  of  default  in  any  of  its 
covenants  by  the  lessee,  tl  e  lessor  could  declare  the  lease 
ended  and  re  enter  the  premises,  and  also  that  the  lease 
should  not  be  assigned,  nor  the  premises  let  or  underlet 
without  the  written  consent  of  the  lessor,  and  in  case  of  a 
breach  of  this  covenant  the  lease  should  be  void,  at  the  elec- 
tion of  the  lessor.  Frank  G.  Logan  at  this  time  had  a  lease 
of  the  same  room  from  the  Board  of  Trade  to  himself  from 
May  1,  1896,  to  April  30,  1897,  at  the  same  rental  be 
charged  the  firm,  and  also  a  prior  lease  which  expired 
on  April  30  1896.  He  also  had  had  other  leases  of  the 
same  room,  the  first  of  which  commenced  May  1,  1894, 
and  expired  April  30,  1895,  and  a  second  lease,  the  same 
that  is  above  referred  to,  which  expired  April  30,  1896.  He 
sublet  the  room  to  the  different  firms  in  which  he  was  a 
partner,  each  sublease  expiring  at  a  date  prior  to  the  expira- 
tion of  his  lease. 

The  firm  also  had  leases  of  private  telegraph  wires  from 
different  telegraph  companies  between  different  large  cities 
in  the  United  States,  principally  between  Chicao:o  and  other 
cities,  at  large  yearly  rentals,  all  of  which  leases  were  sub- 
ject to  cancellation  by  either  party  at  any  time  on  thirty 
days'  notice,  and  any  one  could  get  a  similar  lease  by  i>ay- 
ing  similar  rents..  These  wires  were  used  to  transmit 
orders  to  the  firm  and  for  giving  information  by  the  firm  as 
to  the  condition  of  the  markets.  Each  of  the  partners  had 
an  individual  membership  in  the  Board  of  Trade  of  Chicago, 
and  Frank  C.  Logan  owned  a  membership  upon  the  ^ew 
Tork  Stock  Exchange. 

The  commission  business,  as  conducted  by  the  firm,  was 
largely  a  personal  matter,  and  its  extent  depended  upon  the 
personal  acquaintance  of  the  diflferent  members  of  the  firm. 
It  was  speculative,  and  its  extent  depended  very  largely 
upon  the  personal  confidence  or  trust  of  the  different  clients 
in  the  judgment  of  the   particular   partner  of   the   firm 
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who  was  called  upon  to  transact  the  business.  In  many 
instances  the  names  of  the  customers  did  not  appear  upon 
the  firm's  books  except  by  numbers,  the  identity  of  the  par- 
ticular customer  being  known  only  to  the  member  of  the 
firm  with  whom  he  intrusted  his  business. 

Settlements  were  made  at  the  time  of  the  several  changes 
in  the  partners  of  the  firm  of  F.  G.  Logan  &  Co.,  above  re- 
ferred to,  in  which  the  different  partners  receipted  each  to 
the  other  for  all  claims  to  accounts  due  to  the  old  firm,  and 
on  one  occasion,  June  22,  1895,  the  partners  indorsed  in 
writing  a  trial  balance  of  their  books,  which  they  stated 
contained  all  the  assets  and  liabilities  of  the  old  firm,  and 
thereby  receipted  "  in  full,  each  to  the  other,  everything  up 
to  date."  There  was  no  mention  at  any  time  of  good 
will  on  the  books  of  the  different  firms  of  F.  G.  Logan  & 
Co.,  of  which  Butters  was  a  member.  Butters  did  not  con- 
tribute  any  capital  to  any  of  the  different  firms  of  F.  G. 
Logan  &  Co.  in  which  he  was  a  partner  prior  to  March  1, 
1896. 

At  the  time  of  the  death  of  Mr.  Butters  the  firm  had  on 
hand  a  large  number  of  open  trades,  which  extended  for 
long  periods,  and  in  some  instances  for  six  months  there- 
after. These  trades  were  of  such  a  nature  that  the  firm 
could  not  realize  upon  them  until  they  expired,  except  by 
the  order  of  the  customer,  and  could  earn  no  commissions 
thereon  nor  make  any  charges  against  the  customers  until 
the  trades  were  closed.  To  close  these  open  trades  required 
that  the  business  of  the  firm  should  be  carried  on  for  at 
least  the  period  of  six  months,  which  would  have  entailed 
an  expense  of  about  $10,000  per  month,  which  was  about 
ten  times  the  value  of  the  open  trades  to  the  firm.  Appel- 
lees took  these  open  trades  and  the  full  commissions,  when 
they  were  settled  up,  to  which  the  firm  would  then  have  been 
entitled,  and  credited  the  firm  of  F.  G.  Logan  &  Co.  with 
one-half  of  that  amount. 

After  the  death  of  Mr.  Butters  appellees  continued  to  do 
business  until  October  10, 1896,  under  the  firm  name  of  F. 
G.  Logan  &  Co.,  at  the  same  place,  with  the  same  capital 
and  in  the  same  manner  as  they  had  transacted   business 
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prior  to  liis  death.  During  this  time  they  acted  under  the 
advice  of  appellant,  who  is  an  attorney  at  law.  Appellant 
told  appellees,  about  the  1st  of  October,  1896,  that,  inas- 
much as  he  was  trustee  and  executor  under  the  will  of  Mr. 
Butters,  they  should  get  another  attorney.  Appellees  there- 
upon procured  other  counsel  and  proceeded  at  once  to  settle 
the  partnership  estate  in  the  Probate  Court.  On  October 
10,  1890,  they  sent  the  following  telegram  over  their  wires 
to  all  customers  who  had  open  tildes  with  the  firm,  to  wit: 

"  Owing  to  the  death  of  our  late  partner,  Daniel  Butters, 
and  the  dissolution  thereby  of  the  partnership  heretofore 
carried  on  under  the  firm  name  of  F.  G.  Logan  &  Co.,  of 
Chicago,  composed  of  Frank  G.  Logan,  Daniel  Butters, 
Ben  B.  Bryan  and  Theron  Logan,  said  firm  has  ceased  do- 
ing business,  and  a  new  partnership  has  this  day  been 
formed  by  the  undersigned  for  the  transaction  of  a  general 
commission  business,  under  the  firm  name  of  F.  G.  Logan. 
If  you  desire  us  to  transfer  your  open  trades  or  balances  to 
the  new  firm,  kindly  wire  us  to  that  effect,  otherwise  wire 
us  what  other  disposition  to  make  of  them. 
Chicago,  October  9,  189G. 

Frank  G.  Logan, 
Ben  B.  Bryan,. 
Theron    Logan." 

They  also  at  the  same  time  published  a  similar  notice  in 
leading  newspapers  in  Kansas  City,  New  York,  Minneap- 
olis, St.  Louis  and  Chicago. 

Apj)ellees  also  formed  a  new  partnership  under  the  name 
of  F.  G.  Logan,  opened  a  new  set  of  books,  and,  in  all  in- 
stances where  ordered,  transferred  the  trades  of  F.  G.  Logan 
&  Co.  to  the  books  of  the  new  firm. 

On  the  same  date  appellees  tendered  to  appellant  the  sum 
of  89,812.60,  being  $4,257.83  for  Butters'  proportion  of  the 
profits  in  the  firm  of  F.  G.  Logan  <fe  Co.  up  to  August  12, 
1896,  which  was  6-32  of  such  profits;  also  $523.77  for 
Butters'  interest  in  the  profits  of  said  firm  from  August 
12th  to  October  10,  1896,  being  1-24  of  such  profits,  his 
monthly  allowance  as  provided  by  the  partnership  arti- 
cles being  deducted;  also  $31  as  the  share  of  Butters 
in  the  furniture  belonging  to  said  firm,  being  6-32  of 
its  appraised  value ;  and  also  $5,000,  being  for  the  capital 
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contributed  by  Butters  to  the  capital  stock  of  said  firm. 
Appellant  received  from  and  receipted  to  appellee  Frank 
G.  Logan  for  said  total  amount,  but  qualified  his  receipt  by 
stating  that  it  should  not  be  taken  or  considered  as  a  final 
or  full  settlement  of  the  interest  of  Butters  in  the  assets  of 
said  firm,  but  for  money  paid  on  account  of  the  same. 

October  7,  1896,  appellees,  as  surviving  partners  of  the 
firm  of  F.  G.  Logan  &  Co.,  caused  to  be  appointed  apprais- 
ers of  the  partnership  estate  by  the  Probate  Court  of  Cook 
County,  and  thereafter  they  filed  an  inventory  and  supple- 
mental inventory  in  said  Probate  Court  of  the  partnership 
estate,  in  which  was  included  the  lease  of  the  room  in  the 
Board  of  Trade  building,  and  also  said  wire  leases,  but  they 
did  not  include  any  good  will  of  the  late  firm,  nor  said 
open  trades.  The  report  of  the  appraisers  set  down  the 
said  leases  as  being  of  no  value.  Appellees  filed  in  said 
Probate  Court  a  report  showing  among  other  things  that 
they  had  closed  out  said  open  trades  of  the  late  firm  and 
charge  one-half  the  commissions  to  be  derived  therefrom 
by  the  late  firm  to  themselves,  although  said  trades  had  not 
been  consummated  and  could  not  be  consummated  until  an 
order  should  be  received  from  the  customers  directing  the 
closing  thereof,  and  no  commissions  had  been  earned  or 
collected  by  appellees  at  the  time  of  the  death  of  said 
Butters.  The  one-half  of  the  full  commissions  was  thus 
included  in  the  report  of  the  profits  of  the  late  firm  up  to 
August  12,  189f>,  the  date  of  Butters'  death.  The  whole 
report  thus  made  to  the  Probate  Court  included  the  total 
amount  coming  to  the  estate  of  said  Butters  from  appel- 
lees, to  wit,  $9,812.60,  as  above  stated,  as  having  been  paid 
over  to  appellant  by  appellees. 

The  said  inventory,  supplemental  inventory  and  report 
of  appraisers  was  approved  by  the  Probate  Court,  and  the 
same  were  found  to  be  correct  by  the  chancellor,  except  as 
to  the  item  of  net  profits  of  the  late  firm  from  August 
12  to  October  10,  1896,  which  was  modified  by  the  chan- 
cellor, who  found  that  appellant  was  entitled  to  6-32  of  such 
profits  instead  of  1-24,  as  stated  in  said  report  to  the  Pro- 
bate Court,  and  which  made  a  ditference  of  $1,610.11  in 
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favor  of  appellant,  which  was  directed  to  be  paid  to  him  by 
appellees. 

It  was  further  found  by  the  decree,  and  the  evidence  in 
our  opinion  sustains  the  findings,  that  there  was  no  good 
will  of  the  firm  of  F.  G.  Logan  &  Co.  at  the  date  of  But- 
ters' death  or  since,  and  none  was  contemplated  between 
the  partners,  and  that  said  firm  did  not  own  a  membership 
in  the  Chicago  Board  of  Trade  nor  in  the  New  York 
Stock  Exchange;  also  that  from  and  after  October  10, 1896, 
appellees  did  not  carry  on  any  business  under  the  name  of, 
or  belonging  to  F.  G.  Logan  &  Co.,  nor  use  any  of  the  prop- 
erty of  that  firm  in  the  business  of  F.  G.  Logan,  but  as 
surviving  partners  did  promptly,  and  as  was  their  duty, 
collect  the  accounts  and  choses  in  action  belonging  to  said 
late  firm  and  rendered  on  account  thereof  to  appellant,  and 
did  pay  over  the  same  to  him,  except  as  specially  found  by 
said  decree  and  herein  above  referred  to. 

It  further  appears  from  the  evidence  that  at  the  death  of 
Butters  the  capital  of  F.  G.  Logan  &  Co.  was  unimpaired; 
and  that  the  estate  of  Butters  was  entitled  to  $5,000,  or  the 
1-24  part  thereof,  which  was  paid  to  appellant  by  appel- 
lees; also  that  the  lease  to  the  firm  of  the  room  in  the 
Board  of  Trade  building,  and  also  the  said  wire  leases, 
were  canceled  on  the  10th  of  October,  1896,  by  appellees, 
by  indorsing  the  cancellation  thereof  on  the  face  of  such 
leases.    Also  that  said  leases  were  of  no  value. 

It  further  appears,  though  not  found  by  the  chancellor, 
that  prior  to  and  up  to  the  death  of  Butters  the  firm  of  F. 
G.  Logan  &  Co.  did  a  large  and  f)rofitable  business,  the  net 
profits  amounting,  the  year  prior  to  Butters'  death,  to 
$60,000,  and  had  a  large  list  of  customers,  with  their 
addresses,  who  were  scattered  over  a  vast  territory  in  the 
United  States;  also  that  after  the  10th  of  October,  1896, 
appellees,  under  the  name  of  F.  G.  Logan,  did,  at  once, 
commence  to  do  a  large  business,  and  earned  a  net  profit  of 
more  than  $5,000  per  month. 

The  only  oral  evidence  received  on  the  hearing  was  that 
of  Frank  G.  Logan.  Appellant  produced  another  witness, 
T.  Carrabine,  who  testified  that  he  was  a  dealer  in  lands  in 
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old  Mexico;  had  had  somo  experience  in  buying  and  selling 
out  businesses;  had  been  engaged  in  the  live  stock  commis- 
sion business  at  Sioux  City  and  in  Chicago;  had  sold  his 
good  will  in  a  certain  firm  at  Sioux  City;  had  had  expe- 
rience in  Chicago  with  reference  to  good  will,  and  that  there 
was  a  custom  among  traders  and  business  men  with  refer* 
ence  to  getting  at  the  value  of  a  good  will  of  a  business,  but 
that  he  had  never  been  engaged  in  the  commission  business 
and  had  never  been  a  member  of  the  Board  of  Trade  of 
Chicago.  The  chancellor  ruled  out  the  evidence  of  this 
witness,  and  also  held  that  appellant  could  not  show  by  him 
the  general  custom  adopted  by  commission  merchants  and 
others  to  arrive  at  the  value  of  a  good  will,  and  also  refused 
to  allow  the  witness  to  state,  in  answer  to  a  hypothetical 
question  embodying  an  assumption  of  the  facts  shown  in 
the  other  evidence  as  to  the  extent  and  nature  of  the  busi- 
ness of  F.  G.  Logan  &  Co.,  his  opinion  as  to  the  value  of 
the  good  will  of  such  a  business.  The  chancellor  held  that 
the  proof  of  a  custom  with  reference  to  good  will  was  not 
competent,  and  that  it  was /immaterial  whether  the  witness 
had  an  opinion  as  to  the  value  of  the  good  will  or  not. 

DouTHABT  &  Bbendeoke,  attomcys  for  appellant. 

A  dissolution  by  death  puts  an  end  to  the  partnership  at 
that  time,  and  the  surviving  partners  become  trustees  by 
operation  of  law.  They  hold  all  the  partnership  property 
as  trusteed,  and  it  is  their  duty  to  close  out  the  business  and 
sell  all  the  property,  including  the  good  will,  if  any  there 
be,  and  distribute  the  proceeds.  If  they  continue  the  busi- 
ness it  is  at  their  own  risk,  and  they  will  be  liable  to  the 
leg^l  representatives  of  the  deceased  partners  to  account 
for  the  profits  made  after  the  decease,  or  may  at  the  elec- 
tion of  such  representatives  be  charged  with  interest  on  the 
deceased  partner's  share  of  the  capital  and  surplus,  besides 
bearing  all  losses  themselves.  Helson  v.  Hayner  et  al.,  66 
111.  487;  Forrester,  Executrix,  v.  Oliver,  Admr.,  1  111.  App. 
259;  Remick,  Admr.,  v.  Emig  et  al.,  42  111.  348;  Raymond 
V.  Vaughn,  128  111.  256;  Beale  v.  Beale,  2  N.  E.  Rep.  65;  Clay 
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V.  Field,  138  CT.  S.  464;  Galbraith  v.  Tracy,  153  111.  54;  Ram- 
melsberg  v.  Mitchell  et  al.,  29  Ohio  St.  22. 

The  modern  definition  of  the  term  "  good  will,"  as  adopted 
by  our  Supreme  Court,  is :  "  The  good  will  of  a  partner- 
ship may  be  defined  as  every  possible  advantage  acquired 
by  the  firm  in  carrying  on  its  business,  whether  connected 
with  premises,  or  name,  or  other  matter."  Farwell  et  al.  v. 
Huling,  132  111.  119;  Bates  on  Partnership,  Sec.  957;  Story 
on  Partnership,  Sec.  99;  A.  &  E.  Ency.  of  Law,  Vol.  8, 1366. 

^'  If  the  language  of  Lord  Eldon  is  to  be  taken  as  a  defini- 
tion of  good  will  of  general  application,  I  think  it  is  far  too 
narrow,  and  I  am  not  satisfied  that  it  was  intended  by 
Lord  Eldon  as  an  exhaustive  definition.  Good  will  must 
mean  every  advantage — every  positive  advantage,  if  I  may 
so  express  it — ^as  contrasted  with  the  ne^tive  advantage  of 
the  late  partner  not  to  carry  on  the  busmess  himself,  that 
has  been  acquired  by  the  old  firm  in  carrying  on  its  busi- 
ness, whether  connected  with  the  premises  in  which  the 
business  was  previously  carried  on,  or  with  the  name  of  the 
late  firm,  or  with  any  v  other  matter  carrying  with  it  the 
benefit  of  the  business;  and  it  is  absurd  to  say  that  when  a 
large  wholesale  business  is  conducted  the  public  are  mindful 
whether  it  is  carried  on  in  Fleet  street  or  in  the  Strand." 
Trego  V.  Hunt,  Law  Reports,  Appeal  Cases  1896,  17. 

Good  will  is  generally  used  to  denote  the  benefit  arising 
from  connection  and  reputation,  and  its  value  is  what  can 
be  got  for  the  chance  of  being  able  to  keep  that  connection 
and  improve  it.  Upon  the  sale  of  an  established  business 
its  good  will  has  a  market  value,  "whether  the  business  is 
that  of  a  professional  man  or  any  other  person.  Lindley 
on  Partnership,  439. 

Where  there  is  no  evidence  to  show  the  value  of  the  good 
will,  then  the  court  will  value  it  at  so  many  years  purchase 
on  the  average  profits  made  by  the  firm  previous  to  the  time 
of  dissolution  of  the  firm.  17  Am.  and  Eng.  Ency.  Law, 
1197;  Lindley  on  Partnership,  448;  Austin  v.  Boys,  2  De  G. 
4fe  J.  629;  Mellesh  v.  Keen,  28  Beav.  453;  Sheppard  v. 
Boggs,  9  Neb.  257. 

The  good  will  does  not  belong  to  the  surviving  partners, 
but  is  an  asset  that  must  be  sold  with  the  other  property 
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and  an  account  of  the  sale  thereof  made  to  the  estate  of  the 
deceased  partner.  Remick,  Adm'r,  v.  Emig  et  al.,  42  III.  348; 
Am.  and  Eng.  Ency.  1371;  Rammelsberg  v.  Mitchell  et  al., 
29  Ohio  St.  23;  Willingford  v.  Burr,  17  Neb.  137;  Shep- 
pard  V.  Boo^gs,  9  Neb.  258;  Hathaway  v.  Bennett,  10  N.  Y. 
108;  Hays,  Adm'r,  v.  Hay,  6  Atl.  Rep.  12;  2  Lindley  on 
Partnership,  443;  Crowshay  v.  Collins,  15  Vesey,  226; 
Smith  V.  Everett,  27  Beav.  451;  Wedderburn  v.  Wedder- 
bnm,  22  Beav.  103;  Dougherty  v.  Van  Nos,  1  Hoffman  (N. 
Y.),  68;  Dayton  v.  Wilkes,  17  Howard  Pr.  (N.  Y.)  510. 

The  assets,  including  the  good  will,  should  be  sold 
altogether  as  a  going  business,  and  not  in  piecemeal  or  as  a 
dead  concern.     Mellesh  v.  Keen,  27  Beav.  236. 

The  canceling  of  the  leases  to  the  several  offices  and  the 
private  wire  system,  and  the  taking  in  place  thereof  new 
ones  in  the  name  of  F.  G.  Logan,  did  not  change  the  owner- 
ship, but  the  new  leases  became  the  property  of  the  old 
firm.  Gow  on  Partnership,  255;  Featherstonhaugh  v.  Fen- 
wick,  17  Ves.  298;  Spears  v.  Willis  (N.  Y.),  45  N.  E.  Rept. 
849. 

Hamltne,  Soott  &  Lord,  attorneys  for  appellees. 

The  surviving  partners  take  title  to  all  the  assets.  People, 
etc.,  V.  White  et  al.,  11  111.  342. 

The  executor  has  nothing  to  do  with  them.  Miller  v. 
Jones,  39  IlL  61. 

They  have  a  right  to  continue  in  possession,  settle  busi- 
ness and  then  account  to  executor.  Hay  ward  v.  Burke  et 
al.,  151  ni.  130. 

As  surviving  partners  they  may  use  firm  name.  Com. 
Nat.  Bk.  V.  Proctor,  98  111.  558. 

This  possession  will  not  be  wrested  from  them  save  upon 
a  clear  showing  of  mismanagement.  Bates,  Partnership, 
993;  17  Am.  &  Eng.  Ency.  Law,  115;  Painter  v.  Painter, 
(Cal.)  36  Pac.  Rep.  975;  High  on  Receivers,  497. 

Surviving  partners  may  sell  any  of  the  property.  Emer- 
son V.  Senter,  118  U.  S.  8. 

May  make  an  assignment  for  the  benefit  of  creditors  or 
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mortgage  it.    Havens  «fe  Geddes  Co.  v.  Harris  (Ind.),  39  X. 
E.  Rep.  49. 

They  have  a  right  to  retain  the  property  until  debts  are 
all  paid.     Clay  v.  Freeman,  118  U.  S.  106. 

The  Illinois  administration  act  gives  cumulative  reme- 
dies to  the   executor.     Nelson  v.  Hayner  et  al.,  66  111.  487. 

Under  Sees.  87  and  following  sections  (1  Starr  &  Curt. 
Stats.  (2d  Ed.),  317),  if  surviving  partner  does  not  make  an 
inventory  list  of  liabilities  and  appraisement  of  partnership 
atfairs  in  sixty  days  a  receiver  may  follow.  But  the  sur- 
viving partners  can  not  carry  on  the  business  for  a  single 
day  after  the  death  of  deceased  partner.  Oliver  v.  For- 
rester, 96  111.  316. 

Or  spend  the  money  of  the  firm  in  new  contracts  or  pur- 
chases.    Reraick  v.  Emig,  42  111.  343. 

In  carrying  on  the  business  of  the  old  firm  after  Butters' 
death  the  surviving  partners,  at  the  most,  technically  mis- 
appropriated Butters'  capital.  They  are  chargeable  for  all 
losses  sustained,  and  are  liable  to  pay  to  the  executor  at 
his  election  that  proportion  of  the  profits  earned  by  the 
wrongful  use  of  Butters'  capital  which  such  capital  bears 
to  the  entire  capital  of  the  firm,  i.  e.,  one  twenty-fourth 
part  thereof,  or  be  charged  with  interest  upon  the  deceased 
partner's  capital.  2  Lindley,  Partnership  (E well's  Ed.),  976, 
979,  981,  9S4-991;  Gates  v.  Finn,  L.  R.  13,  Ch.  Div.  839; 
Mellersh  v.  Keen,  27  Beav.  242;  Robinson  v.  Simmons,  146 
Mass.  167;  Bernie  v.  Vandever,  16  Ark.  616;  Skidmore  v. 
Collier,  8  Hun  (N.  Y.),  54;  Story  on  Partnership,  343,  346; 
17  Am.  &  Eng.  Ency.  Law,  1166;  Millard  v.  Ramsdale,  Harr. 
Ch.  393;  Freeman  v.  Freeman,  142  Mass.  106;  Durbin  v. 
Barker  et  al,  14  Ohio,  311;  Holmes  v.  Oilman,  138  N.  Y. 
369. 

The  case  of  Clay  v.  Field,  138  U.  S.  474,  is  not  to  the 
contrary.  Oliver,  Adm.,  v.  Forrester,  96  111.  324,  held  inter- 
est should  be  paid. 

There  were  no  open  trades  for  surviving  partners  to 
inventory.     Nelson  v.  Hayner,  66  111.  487,  does  not  apply. 

The  lease  of  the  office  was  subject  to  Logan's  control. 
Medinah  Temple  Co.  v.  Currey,  162  111.  441;  Taylor,  Land- 
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lord  and  Tenant  (5th  Ed.),  Par.  409;  Doe  v.  Clark,  8  East, 
185;  Doe  v.  Hawke,  2  East,  481;  1  Wood,  Landlord  & 
Tenant  (2d  Ed.),  719. 

There  was  no  good  will  belonging  to  the  firm  of  F.  G. 
Logan  &  Co.  at  the  date  of  Butters'  death. 

Good  will — is  it  anything  more  than  the  probability  that 
the  old  customers  will  resort  to  the  old  place  ?  Remick  v. 
Eraig  et  al.,  42  111.  348;  Crutwell  v.  Lye,  17  Vesey,  346; 
Parson's  Partnership  (3d  Ed.),  286;  Chittenden  v.  Whitbeck, 
50  Mich.  421;  Cassidy  v.  Metcalf,  1  Mo.  App.  601;  Morgan 
V.  Schuyler,  79  New  York,  493;  Moody  v.  Thomas,  1  Dis- 
ney, 298;  1  Collier,' Partnership  (6th  Ed.),  240;  Bell  v.  Ellis, 
35  Cal.  625;  Potter  et  al.  v.  Gorman,  65  Ga.  14. 

The  latest  English  cases  define  it  to  be  "  every  possible 
advantage  acquired  by  a  firm  carrying  on  its  business, 
whether  connected  with  premises  or  name  or  other  matter." 
Farwell  v.  Huling  132  111.  119,  referring  to  Bates  on  Part- 
nership, Sec.  657,  based  on  Genesi  v.  Cooper,  L.  R.  14.  Ch. 
Div.  596. 

Lindley  bases  its  value  on  absence  of  competition.  2 
Lindley  on  Partnership  (Ewell's  Ed.),  859. 

The  surviving  partner  can  not  be  prevented  from  engaging 
in  same  kind  of  business  or  from  soliciting  the  old  custom- 
ers, unless  he  voluntarily  makes  a  sale  of  the  good  will. 
Labouchere  v.  Dawson,  L.  R.  13,  Eq.  Cases,  324;  Leggott  v. 
Barrett,  L.  R.  15,  Ch.  Div.  309;  Walker  v.  Mottram,  L.  R. 
19,  Ch.  Div.  355;  Pearson  v.  Pearson,  L.  R.  27,  Ch.  Div.  145; 
Vernon  v.  Hallam,  L.  R.  27,  Ch.  Div.  34  (1888);  Trego  v.  Hunt, 
A.  C.  H.  of  Lds.  (1896)  7,  affirming  Labouchere  v.  Dawson, 
ifupra^  recognizing  Walker  v.  Mottram,  supra;  17  Am.  & 
Eng.  Ency.  Law,  1189. 

This  has  ever  been  the  English  rule  in  cases  of  involun- 
tary sales.  Crutwell  v.  Lye,  17  Vesey,  334;  Johnson  v. 
Hellely,  2  DeG.,  J.  &  S.  444;  Jennings  v.  Jennings,  L.  R. 
1,  Ch.  378  (1898). 

In  the  United  States,  selling  partner  may  solicit  old  cus- 
tomers. No  restraint  on  trade  may  rest  on  inference. 
Smith  V.  Gibbs,  44  N.  H.  335;  Findlay  v.  Carson  (Iowa),  06 
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N.  W.  Rep.  761;  White  v.  Jones,  1  Abb.  Pr.  (N.  S.)  337; 
Hoxie  V.  Chaney,  143  Mass.  592;  Bergamini  v.  Bastian,  35 
La.  Ann.  60:  McCord  v.  Williams,  96  Pa.  St.  80;  Cottrell  v. 
Babcock  Printing  Press  Co.,  54  Conn.  138;  Bassett  v.  Per- 
cival,  5  Allen  (Mass.),  345;  Hanna  v.  Andrews,  50  la.  462. 

In  no  case  will  the  vendor,  even  in  England,  be  prevented 
from  setting  up  same  kind  of  business.  Trego  v.  Hunt, 
supra;  Smith  v.  Everett,  27  Beav.  446;  Hall  v.  Barrows, 
4  DeG.,  J.  &  S.  150;  Cook  v.  Collingridge,  27  Beav.  458, 
2  Lindley,  Part.  (Ewell's  Ed.)  860. 

The  American  cases  and  earlier  English  cases  hold  that 
good  will,  at  least  w^here  it  consists  of  location,  survives  to 
surviving  partners.  Hammond  v.  Douglass,  5  Vesey,  539; 
Lewis  v.  Langdon,  7  Sim.  425  (1818);  Robertson  v.  Guid- 
dington,  28  Beav.  529  (1860);  Smith  v.  Everett,  27  Beav. 
454;  Mellesh  v.  Keen,  lb.  240;  Story  on  Partnership  (5th 
Ed.),  161;  Parsons  on  Partnership  (3d  Ed.)  482-262;  31  Cent. 
Law  Journal,  157;  Staats  v.  Howlett,  4  Denio,  560;  Lobeck 
V.  Lee  (Neb.),  55  N.  W.  Rep.  650;  Musselman's  Appeal,  62 
Pa.  St.  81. 

The  partnership  name  survives  to  surviving  partner. 
Webster  v.  Webster,  3  Swanst.  490;  Lewis  v.  Langdon, 
7  Sim.  425;  Robertson  v.  Guiddington,  28  Beav.  535;  Blake 
v.  Barnes,  12  N.  Y.  Supp.  69;  Story,  Part.  (5th  Ed.)  Par. 
100  and  note;  Collier,  Part.  (8th  Am.  Ed.)  Par.  162-3  and 
note;  Hammond  v,  Douglass,  5  Vesey,  539;  Crashaw  v.  Col- 
lins, 15  Yesey,  227;  Kirkman  v.  Kirkman,  45  N.  Y.  Supp. 
373;  Hazard  et  al.  v.  Caswell  etal.,  93  N.  Y.  259;  Caswell  v. 
Hazard,  121  N.  Y.  484. 

There  is  no  good  will  in  a  Board  of  Trade  business  any 
more  than  in  professional  partnerships.  2  Bates,  Partner- 
ship, %^^\  Story,  Partnership  (5th  Ed.),  161;  Collier,  Partner- 
ship (6th  Ed.),  241;  Farr  v.  Pearce,  3  Madd.  78;  Spicer  v. 
James,  Rolls  M.  &  T.  (1830);  Davies  v.  Hodgson,  25  Beav. 
127;  Stuart  v.  Gladstone,  L.  R.  10,  Ch.  Div.  656;  Austen  v. 
Boys,  2  DeG.  &  J.  626;  Mandeville  v.  Harmon,  42  N.  J. 
Eq.  192;  Tierney  v.  Klein,  67  Miss.  173;  Rice  v.  Angell,  73 
Texas,  350. 
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Mb.  Justice  Windes  delivered  the  opinion  of  the  court. 

As  to  the  first  question  made  by  appellant,  that  there  was 
a  good  will  which  was  an  asset  of  the  partnership,  there  is 
an  apparent  conflict  of  authority.  On  the  question  of  fact 
as  to  whether  or  not,  under  the  evidence,  there  was  a  good 
will  of  the  firm  of  F.  G.  Logan  &  Co.,  different  conclusions 
might  be  reached  by  reasonable  and  fair-minded  persons. 
After  a  careful  consideration  of  the  evidence,  we  can  not 
say  that  the  finding  of  the  learned  chancellor  on  this  ques- 
tion of  fact  is  manifestly  contrary  to  hi3  conclusion  that 
there  was  in  fact  no  good  wilL  This  being  so,  it  is  the  duty  of 
a  court  of  review  not  to  disturb  the  decree  upon  this  point. 
Delaney  v.  Delaney,  175  III.  188;  Biggerstaff  v.  Biggerstaflf, 
180  111.  407. 

The  Supreme  Court  of  this  State,  in  the  case  of  Farwell 
etal.  V.  Huling,  132  IlL  119,  gives  the  following  definition  of 
good  will :  "  The  good  will  of  a  partnership  may  be  defined 
as  every  possible  advantage  acquired  by  the  firm  in  carry- 
ing on  its  business,  whether  connected  with  premises,  or 
name,  or  other  matter." 

In  2  Lindley  on  Partnership,  *439,  the  author  says : 

"  The  term  good  will  can  hardly  be  said  to  have  any  pre- 
cise signification.  It  is  generally  used  to  denote  the  benefit 
arising  from  connection  and  reputation;  and  its  value  is 
what  can  be  got  for  the  chance  of  being  able  to  keep  that 
connection  and  improve  it.  Upon  the  sale  of  an  established 
business,  its  good  will  has  a  marketable  value,  whether  the 
business  is  that  of  a  professional  man  or  of  any  other  person." 

In  Mechem's  Elements  of  Part.,  Sec.  87,  the  author  quotes 
part  of  the  above  language  from  Mr.  Lindley,  and  also  the 
definition  of  good  will  as  given  in  Stor}'  on  Part.,  and 
further  gives  the  definition  of  good  will  by  Lord  Eldon,  viz.,' 
*'  The  good  will  of  a  trade  is  nothing  more  than  the  proba- 
bility that  the  old  customers  will  resort  to  the  old  place," 
and  says  that  this  definition  is  approved  by  Mr.  Parsons  in 
his  work  on  partnership. 

In  Story  on  Part.,  Sec.  99,  (7th  Ed.),  the  author  says : 

"  Good  will  may  be  properly  enough  described  to  be  the 
advantage  or  benefit  which  is  acquired  by  an  establishment 
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beyond  the  mere  value  of  the  capital,  stock,  funds  or  proj> 
erty  employed  therein  in  consequence  of  the  general  public 
patronage  and  encouragement  which  it  receives  from 
constant  or  habitual  customers  on  account  of  its  local  posi- 
tion or  common  celebrity,  or  reputation  for  skill  or  affluence 
or  punctuality,  or  from  other  accidental  circumstances  or 
necessities,  or  even  from  ancient  partialities  or  prejudices." 

The  author  then  proceeds  to  discuss  different  instances  of 
the  good  will  of  different  kinds  of  partnerships,  and  says 
further : 

"  It  seems  that  good  will  can  constitute  a  part  of  the  part- 
nership effects  or  interests  only  in  cases  of  mere  commer- 
cial business  or  trades,  -and  not  in  cases  of  professional  busi- 
ness, which  is  almost  necessarily  connected  with  personal 
skill  and  confidence  in  the  particular  partner." 

In  Parsons  on  Part.  (3d  Ed.),  286,  the  author  says,  in 
speaking  of  good  will  and  the  difficulty  of  giving  a  definition 
thereof,  that  a  distinction  has  been  taken  between  the 
interest  of  a  partnership  resting  on  the  contracts  of  the  firm 
with  a  third  party  and  that  which  has  no  such  foundation; 
but  the  author  expresses  a  doubt  as  to  whether  this  distinc- 
tion rests  on  good  authority  or  good  reason.  The  same 
author,  in  this  connection,  says  that  the  definition  of  good 
will  above  quoted  from  Lord  Eldon,  "is  an  exact  statement 
of  the  legal  meaning  of  good  will."  The  same  author  also 
says  that  a  distinction  has  been  taken  between  "  the  good 
will  of  a  partnership  in  trade  and  that  of  a  professional 
partnership.  Lawyers  or  physicians  may  become  partners; 
but  the  good  will  attached  to  such  a  firm  must  be  considered 
more  as  a  personal  than  as  a  local  thing.  It  is  not  a  proba- 
bility that  the  old  customers  will  go  to  the  old  place,  but  to 
the  same  persons,  wherever  they  may  be." 

In  1  Colly er  on  Part.,  Sec.  117,  the  author  recognizes 
the  same  distinction  that  Mr.  Parsons  does  as  to  good  will 
resting  on  contracts  of  the  firm  with  a  third  party  and  that 
which  has  no  such  foundation,  and  says  that  founded  on 
special  contract  "  is  a  commodity  on  which  a  valuation  may 
be  fixed,"  but  as  to  the  other  class,  no  definite  allowance 
can  be  made  for  it  in  case  of  the  death  of  one  partner,  except 
in  connection  with   the  premises  where  the  business  was 
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conducted,  and  the  stock  in  trade.     This,  the  author  says, 
applies  solely  to  a  mercantile  business.     He  further  says: 

"  In  a  business  of  a  professional  nature,  as  that  of  an  attor- 
ney or  apothecary,  tne  good  will  attaches  to  the  person, 
rather  than  to  any  other  subject.  Such  part  of  it  as  is  not 
personal  is  so  small  that  equity  will  not  regard  it  as  matter 
of  sale,  even  where  the  partnership  is  without  articles.  It 
seems  clear,  therefore,  that  upon  the  death  of  one  partner 
the  good  will  in  these  cases  will  survive  to  the  survivor." 

In  2  Bates  on  Part.,  Sec.  668,  the  author  says: 

"  Good  will  is  not  strictly  applicable  to  a  professional 
partnership,  for  its  business  has  no  local  existence,  but  is 
entirely  personal,  consisting  in  a  confidence  in  the  integrity 
and  ability  of  the  individual." 

The  following  cases  support  the  statements  of  the  text 
writers  above  quoted,  to  the  effect  that  there  is  no  good 
will,  except  in  cases  of  commercial  or  trade  partnerships, 
and  does  not  exist  in  cases  of  professional  business  depending 
on  the  personal  skill  and  confidence  in  the  particular  partner. 
Farr  v.  Pearce,  3  Maddock's  Rep.  74,  which  was  a  case  of 
partnership  between  surgeons;  Arundell  v.  Bell,  61  Law  J., 
Pt.  1,  537,  a  partnership  between  solicitors;  Austen  v.  Boys, 
2  De  Gex  &  J.  626,  also  a  partnership  between  solicitors; 
Stuart  v.  Gladstone,  10  Law  Kep.,  Ch.  Div.  626-57,  a  case 
of  partnership  between  India  commission  merchants;  Rice 
V.  Angell,  73  Tex.  350,  a  partnership  between  insurance 
agents;  Tierney  v.  Klein,  67  Miss.  173-8,  also  a  partnership 
in  insurance  agencies;  Mandeville  v.  Harman,  42  N.  J.  Eq. 
185,  relating  to  a  contract  between  physicians. 

In  the  Stuart  case,  aupray  the  decision  rests  mainly  upon 
the  construction  of  articles  of  copartnership,  but  the  master 
of  the  rolls,  in  considering  what  was  the  so-called  good  will 
of  commission  merchants,  said  he  was  unable  to  understand 
what  the  good  will  of  a  business  of  that  kind  could  mean. 

In  the  Austen  case,  %tipra^  the  court  say : 

"  The  term  good  will  seems  wholly  inapplicable  to  the 
business  of  a  solicitor,  which  has  no  local  existence,  but  is 
entirely  personal,  depending  upon  the  trust  and  confidence 
which  "^persons  may  repose  in  his  integrity  and  ability  to 
conduct  their  legal  afi'airs." 
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In  the  Mandeville  case,  supra^  the  court,  in  speaking  of 
good  will  in  the  case  of  a  professional  business,  says:  "  Pro- 
fessional skill,  experience  and  reputation  are  things  which 
can  not  be  bought  or  sold.  They  constitute  part  of  the 
individuality  of  the  particular  person  and  die  with  him." 
*  *  «  u  -jj^g  practice  of  a  physician  is  a  thing  so  purely 
personal,  depending  so  absolutely  on  the  confidence  reposed 
in  his  personal  skill  and  ability,  that  when  he  ceases  to 
exist  it  necessarily  ceases  also,  and  after  his  death  can  have 
neither  an  intrinsic  nor  market  value."  This  was  a  case  of 
alleged  good  will  based  upon  contract,  but  the  contract  was 
held  to  be  void,  as  being  in  restraint  of  trade. 

In  Scudder  v.  Ames,  142  Mo.  187,  230,  which  was  a  part- 
nership in  the  business  of  pork  packing  and  commission,  the 
court  held  that  there  might  in  such  a  business  be  a  good 
will,  but  that  because  the  surviving  partner  was  under  no 
obligation  to  retire  from  business  because  of  the  dissolution 
of  the  partnership,  it  was  of  no  appreciable  value,  and  there- 
fore that  the  administratrix  should  not  be  charged  with 
anything  on  account  thereof. 

in  Williams  v.  Wilson,  4  Sand.  Ch.  (N.  Y.)  405,  the  court 
held  that  there  was  a  good  will  in  a  business  which  was  in 
part  that  of  a  private  asylum  for  the  insane  and  in  part  a 
boarding  house  for  emigrants,  and  the  receiver  was  directed 
to  sell  the  lease  of  the  premises  where  the  business  was  con- 
ducted with  the  good  will  and  the  movables  which  belonged 
to  the  institution. 

In  the  case  of  Webster  v.  Williams,  62  Ark.  101,  the  court 
recognizes  the  right  of  physicians  who  were  partners  to  con- 
tract with  reference  to  the  good  will  of  their  professional 
business,  and  holds  such  a  contract  to  be  valid,  but  does  not 
discuss  the  question  as  to  whether  good  will  could  exist  in 
such  a  business  independent  of  a  special  contract. 

In  D wight  V.  Hamilton.  118  Mass.  175,  a  contract,  by 
which  a  physician  sold  his  "practice  and  good  will,"  was 
held  to  be  valid  and  binding  upon  the  parties  thereto. 

Numerous  other  cases  may  be  found  in  the  books  in  which 
contracts  with  reference  to  the  good  will  of  different  lines 
of  business  have  been  upheld  and  enforced,  and  we  have  no 
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doubt  that  good  will,  as  it  relates  to  a  business  which 
depends  upon  the  personal  skill  or  confidence  of  customers  in 
the  partners,  exists  and  is  a  proper  subject  of  contract;  but 
as  said  by  Mr.  CoUyer :  "  Such  part  of  it  as  is  not  personal 
is  so  small  thht  equity  will  not  regard  it  as  matter  of  sale," 
except  its  value  is  recognized  and  determined  by  special 
contract  of  the  parties. 

In  Sheppard  v.  Boggs,  9  Neb.  257,  the  court  decreed  an 
accounting  including  the  good  will  in  a  partnership  between 
insurance  agents.  This  is  the  only  case  to  which  our  atten- 
tion has  been  called,  or  which  we  have  been  able  to  find,  in 
which  it  has  been  held  that  a  good  will  existed  as  to  other 
than  purely  commercial  or  trade  partnerships,  or  which  were 
in  part  businesses  of  that  nature,  except  by  virtue  of  a  special 
contract  which  recognized  the  existence  of  such  an  asset  of 
the  partnership. 

In  the  case  of  Raymond  v.  Vaughan,  17  111.  App.  144-9, 
the  court,  in  speaking  of  a  partnership  between  sugar 
brokers,  says:  "The  good  will  was  an  element  of  value, 
and  even  though  there  had  been  a  dissolution  the  appellant 
might  be  required  to  account"  (citing  cases);  but  an  exam- 
ination of  this  case  shows  that  there  was  no  question  of 
good  will  to  be  decided,  but  only  an  accounting  as  between 
the  partners  as  to  business  done.  An  examination  of  the 
cases  cited  shows  that  they  do  not  refer  to  good  will  except 
as  connected  with  a  commercial  or  trade  business.  As 
appears  from  the  statement  preceding  this  opinion,  the  evi- 
dence was  that  the  business  was  largely  personal  in  its 
nature.  Each  partner  had  his  particular  friends  and  clients, 
who  confided  in  him  and  trusted  to  his  judgment,  and  there- 
fore gave  their  business  to  him,  and  in  many  instances  the 
customers  were  known  only  to  the  particular  partner  with 
whom  they  did  their  business;  their  names  did  not  appear 
on  the  firm  books,  and  they  were  known  to  the  other  part- 
ners only  by  numbers  which  appeared  on  their  books.  We 
see  no  reason  why  there  should  be  a  good  will  to  such  a 
business  which  could  exist  independent  of  a  special  contract, 
more  than  in  a  business  pu)-ely  professional,  as  in  case  of  a 
physician  or  attorney  at  law.     We  conclude,  therefore,  that 
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as  matter  of  law,  under  the  evidence  in  this  case,  there  was 
no  good  will  of  which  a  court  of  equity  would  take  cogni- 
zance in  the  absence  of  a  special  contract; 

It  follows  that  there  was  no  error  in  the  exclusion  by  the 
chancellor  of  the  evidence  offered  as  to  the  value  of  the 
good  will. 

As  to  the  lease  of  the  firm  office  and  the  wire  leases,  we 
are  of  opinion  that  the  evidence  is  clearly  to  the  effect  that 
they  were  of  no  value,  and  it  would  have  been  a  useless  thing 
to  have  required  their  sale.  The  same  is  true  as  to  the  open 
trades  which  were  not  inventoried;  and  besides  we  are  fur- 
ther of  opinion  that  the  estate  of  Mr.  Butters  realized  far 
more  by  the  method  adopted  with  regard  to  these  trades 
than  it  could  possibly  have  done  by  their  sale. 

As  has  been  stated,  appellees,  after  October  10,  1896,  did 
an  entirely  new  business,  after  having  fully  accounted  with 
and  paid  to  appellant  all  the  interest  of  the  estate  of  But- 
ters in  the  late  firm  of  F.  G.  Logan  &  Co.,  and  were  under 
no  obligation  to  account  to  appellant  for  the  profits  of  any 
such  new  business  conducted  by  them.  We  think  that  in 
this  regard  the  decree  of  the  chancellor  was  correct. 

The  decree,  however,  in  requiring  appellees  to  account  to 
appellant  for  six  thirty -seconds  instead  of  one  twenty -fourth 
of  the  net  profits  of  the  business  of  F.  G.  Logan  &  Co.  from 
August  12th  to  October  10,  1896,  was,  in  our  opinion,  erro- 
neous. Appellant  was  only  entitled  to  that  proportion  of 
the  net  profits  during  this  period  which  the  capital  con- 
tributed by  Mr.  Butters  bore  to  the  whole  capital  of  the 
firm.  His  capital  was  one  twenty-fourth  of  that  of  the 
firm.  Holmes  v.  Gilman,  138  N.  Y.  369-79;  Freeman  v. 
Freeman,  142  Mass.  98-104,  Robinson  v.  Simmons,  146 
Mass.  167-76. 

The  decree  of  the  Circuit  Court  is  in  all  things  affirmed, 
except  as  to  the  allowance  to  appellant  of  six  thirty-seconds 
of  the  said  profits  from  August  12th  to  October  10, 1896,  in 
which  resi>ect  it  is  reversed,  with  directions  to  modify  it  so 
as  to  allow  appellant  one  twenty-fourth  of  such  profits. 
Appellant  will  pay  all  costs  of  the  Circuit  Court  and  of  this 
appeal.     Affirmed  in  part  and  reversed  in  part. 
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Hale  6.  Parker  et  al.  t.  Bankers  Life  Association.     I  86    bi5 

|109     '618 

1.  Mutual  Benefit  Associatioss— Delinquent  Members— Cancdla- 
tion  of  Certificates, — Under  a  by-law  of  a  mutual  benefit  aseociation,  pro- 
viding that  default  in  payment  of  an  assessment  at  maturity  shall 
operate  to  terminate  the  delinquent  membership  and  to  cancel  his  cer- 
tificate, without  any  further  act  or  ceremony,  etc.,  a  default  in  such 
payment  ipso  facto  terminates  the  membership  of  the  delinquent 
member  and  cancels  his  certificate  without  any  further  act  or  cere- 
mony. 

2.  Same — When  a  Formal  Declaration  of  Forfeiture  is  Not  Neces- 
sary.— In  a  case  where  the  policy  is  not  forfeited  by  non-payment  of 
premium  ipso  facto,  but  only  so  at  the  election  of  the  insurer,  a  formal 
declaration  of  forfeiture  is  not  necessary,  but  the  forfeiture  may  be 
relied  on  as  a  defense  to  an  action  for  the  sum  insured. 

8.  BkyLZ— Forfeiture  Not  Waived  by  Mailing  Notice  of  Assessment 
After  Death. — There  is  no  element  of  estoppel  in  the  mere  fact  that  a 
benefit  association  mailed  a  notice  of  assignment  to  a  delinquent 
member*s  former  address  after  he  was  dead,  because  in  such  case  no 
act  of  his  could  be  induced  by  the  notice,  neither  can  it  be  claimed  that 
there  was  any  element  of  contract  in  the  mailing  of  such  notice. 

4.  Same — Effect  of  Mailing  Notice  to  Delinquent  Member  After  His 
Death.— Vfhen  a  benefit  association  has  no  knowledge  or  notice  that  a 
delinquent  member  is  dead,  the  mailing  of  an  assessment  notice  to  him 
at  his  former  place  of  residence  is  a  mere  nullity,  and  gives  his  repre- 
sentatives no  right  of  action  which  before  they  had  not 

5.  Forfeiture— PF7i€n  a  Perfect  Defense.— An  adjudication  of  for- 
feiture is  a  perfect  defense  to  notes  given  to  a  benefit  association  for  an 
extension  of  time  to  pay  his  contribution  to  the  guarantee  trust  fund  of 
such  association,  whether  in  the  hands  of  the  association  or  of  an 
assignee  after  maturity. 

Assnmpsit,  upon  a  life  insurance  policy.  Appeal  from  the  Circuit 
CJourt  of  Cook  County;  the  Hon.  Abner  Smith,  Judge,  presiding. 
Heard  in  this  couit  at  the  March  term,  1899.  Affirmed.  Opinion  filed 
January  4,  1900. 

Statement. — This  was  an  action  by  appellants  against 
appellee  on  the  following  certificate  of  membership : 

"  The  Bankers  Life  Association  of  St.  Paul,  Minnesota, 
No.  22,303.  Age,  43.  Annual  dues,  $6.45.  Single  mort- 
uary assessment  861.  This  certifies  that  The  Bankers  Life 
Association  of  Minnesota,  upon  the  written  application  of 
Edward  C.  Lynch,  of  Chicago,  in  the  State  of  Illinois,  and 
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upon  the  statements  and  warranties  therein  contained,  which 
application  and  the  answers  therein  made  are  hereby  made 
warranties  and  a  part  of  this  contract,  has  on  the  24th  day 
of  July,  A.  D.  1895,  admitted  him  to  one  full  membership 
in  saia  association,  and  in  virtue  thereof  he  shall  participate 
in  and  enjoy  all  the  benefits  conferred  by  said  association 
so  long  as  he  shall  perform  the  duties  and  obligations  inci- 
dent to  such  membership  according  to  the  Articles  of  In- 
corporation of  said  association.  The  said  association,  in 
consideration  of  said  application  and  the  answers  therein 
contained,  and  that  said  member  has  made  the  guaranty  de- 
posit and  payments  called  for  by  said  articles,  hereby  "cov- 
enants ana  agrees  that  said  association,  after  the  death  of 
said  member  and  within  sixty  days  after  due  and  satisfac- 
tory proof  thereof  shall  have  been  furnished  thereto,  will 
pay  at  the  office  thereof  in  St.  Paul,  in  the  State  of  Minne- 
sota, unto  his  daughters,  Mary  F.,  Drusilla  and  Annie 
Lynch,  share  and  share  alike  ic  all  living,  otherwise,  this 
certificate  shall  become  payable  and  be  paid  unto  the  ex- 
ecutors or  administrators  of  the  estate  of  said  deceased 
member,  in  trust,  however,  for  and  forthwith  to  be  paid 
over  by  said  executors  or  administrators  to  the  heirs  at  law 
of  said  deceased  member,  the  sum  of  two  thousand  dollars 
($2,000.00),  on  the  express  condition,  however,  and  pro- 
vided that  the  statements,  matters  and  answers  made, 
stated  and  set  forth  in  said  application  are  all  true  in  fact, 
and  upon  the  express  conditions  provided  that  said  mem- 
ber shall  have  paid  all  the  annual  dues  and  mortuaiy  assess- 
ments imposed  upon  him  during  his  life,  pursuant  to  said 
articles,  and  said  sura  to  be  paia  from  the  mortuary  funds 
of  said  association,  and  the  deficiency,  if  any,  from  the 
guaranty  trust  fund  thereof,  and  provided  that  this  certifi- 
cate shall  become  null  and  void  if  death  occurs  from  self- 
destruction  within  two  years  from  this  date,  said  member 
being  sane  or  insane,  or  if  death  shall  have  been  caused  by 
the  hand  of  justice  in  consequence  of  the  violation  of  any 
law;  and  provided,  further,  that  no  action  shall  be  brought 
or  sustained  upon  or  under  this  certificate  unless  commenced 
within  one  year  after  the  date  of  the  death  of  said  member. 

"  In  testimony  whereof,  the  said  corporation  has  caused 
the  name  of  its  president  and  secretary  to  be  signed  ^nd  its 
corporate  seal  to  be  affixed. 

(     Corporate  Seal    )    '*  Cortland   H.  Taylor,  President. 

<  Bankers  Life  Associa-  >     "  DoUGLAS  -PuTNAM,  Secretary." 

(     tion  of  Minnesota.     ) 
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The  foregoing  certificate  was  issued  July  24,  1895. 

The  cause  was  submitted  to  the  court  without  pleadings, 
a  jury  being  waived,  upon  a  stipulation  as  to  the  facts,  and 
the  court  found  for  appellee  and  rendered  judgment  accord- 
ingly, from  which  judgment  this  appeal  is  taken. 

The  articles  of  incorporation  of  appellee  are  included  in 
the  stipulation  of  facts,  and  among  such  articles  are  the 
following : 

"IV.  Reqihrements  for  Admission. 
**  Any  person  not  less  than  eighteen  nor  over  fifty-five 
years  of  age  (counting  to  his  nearest  birthday),  approved 
by  the  medical  director  of  this  company,  may  be  admitted 
to  one  membership  therein  upon  his  application  therefor, 
and  upon  his  depositing  with  or  to  the  credit  of  this  com- 

Emy  the  following  sums  of  money  :  First,  as  many  dol- 
rs  as  he  is  years  of  age  (counting  to  his  nearest  birthday), 
based  upon  a  membership  of  $2,000,  or  a  like  proportion 
upon  other  amounts,  as  his  deposit  in  the  guarantee  trust 
fund  of  the  association,  whicn  fund  shall  be  a  pledge  to 
secure  payments  to  be  made  by  this  association  for  death  of 
members,  and  shall  belong  to  this  association.  Second,  a 
membership  fee  equal  to  half  his  guaranty  deposit.  Third, 
bis  proportion  of  the  annual  expense  assessment  for  the 
company's  current  fiscal  year. 

*'  Provided,  however,  that  time  for  the  making  of  said 
pavments,  or  any  of  them,  may  be  granted  to  any  applicant, 
suBject  to  the  approval  thereof  by  the  board  of  trustees, 
but  when  granted,  default  made  in  the  punctual  payment 
of  such  deferred  payments,  or  any  of  them,  at  maturity, 
shall  operate  to  terminate  the  applicant's  membership  and 
to  cancel  his  certificate  thereof  without  any  further  act  or 
ceremony,"  etc. 

It  was  stipulated  as  follows : 

"  That  on  the  24:th  day  of  July,  1896,  said  Edward  C. 
Lynch  was  forty-three  years  of  age;  that  under  Article  i  of 
said  Charter  he  «hould,  in  order  to  become  a  member  of  said 
association  and  entitled  to  any  of  the  benefits  of  member- 
ship therein,  have  paid  to  the  association  the  sum  of  $43.00 
as  his  contribution  to  the  guarantee  trust  fund  of  said 
association,  the  sum  of  $21.50  as  a  membership  fee  in  said 
association,  and  the  sum  of  $6.45  as  his  proportion  of  the 
annual  expense  assessment  of  said  deTenaant  for  said 
defendant's  then  current  fiscal  year;  that  Edward  C.  Lynch 
did  not)  in  fact,  make  said  payments  or  any  of  them  in  cash 
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on  said  24th  day  of  July,  1895,  or  ever  or  at  all,  but  applied 
to  said  defendant  for  time  within  which  to  make  said  pay- 
ments; that  said  defendant  did  thereupon,  with  the  approval 
of  its  board  of  trustees,  grant  said  Edward  C.  Lynch  further 
time  in  which  to  make  said  payments;  that  is  to  say,  said 
defendant  granted  to  said  Eciward  C.  Lynch  thirty  days 
from  the  20th  day  of  July,  1895,  within  which  to  make  the 
payment  of  $27.95,  on  account  of  said  membership  fee  and 
the  proportion  of  the  annual  expense  assessment  for  the 
company's  then  fiscal  year;  and  one  year  from  Jul}'  24, 
1805,  within  which  to  make  payment  of  the  sum  of  ?2L50, 
one-half  of  the  deposit  of  said  fidward  C.  Lynch  in  the  said 

fuaranty  trust  fund  of  said  association;  and  two  years  from 
uly  24,  1895,  within  which  to  make  pavment  of  the  further 
sum  of  $21.50,  the  remainder  of  said  ^Edward  C.  Lynch's 
deposit  in  the  guaranty  trust  fund  of  said  association,  sub- 
ject to  and  in  accordance  with  the  provisions  of  Article  4  of 
said  Charter  and  Articles  of  Incorporation;  that  said  Edward 
C.  Lynch  accepted  said  extensions  and  agreed  to  make  said 
payments;  that  is  to  say,  $27.95  thirty  days  from  July  20, 
1895;  $21.50  one  vear  from  July  24,  1895;  and  $21.50 
two  years  from  July  24,  1895,  and  thereupon  executed 
and  delivered  to  said  Bankers  Life  Association  his  prom- 
issory notes  in  writing,  signed  by  him,  for  said  several 
sums  of  money,  payable  as  aforesaid,  which  said  notes, 
and  each  of  them,  contained  the  following  provisions:' 
'This  note  is  given  upon  condition  that  if  I  fail  to  pay  said 
note  at  maturity  then  my  certificate  of  membership,  22,303, 
shall  become  null  and  void.'  No  demand  was  ever  made  of 
said  Edward  C.  Lynch  for  the  payment  of  said  note  of 
$27.95,  nor  was  the  same  presented  for  payment  to  said 
Edward  C.  Lynch,  nor  has  the  same,  or  any  part  thereof, 
been  paid." 

That  October  31,  1895,  Edward  C.  Lynch  died  a  natural 
death;  that  prior  to  December  26,  1895,  appellee  had  no 
positive  knowledge  of  his  death,  but  that  January  2,  1896, 
appellee's  local  agent,  at  Chicago,  was  notified  that  he  was 
dead,  and  demand  was  made  on  said  local  agent  for  pay- 
ment of  the  amount  named  in  the  certificate,  but  appellee 
denied  all  liability  on  account  of  the  certificate,  and  refused 
to  pay  the  same;  that  neither  Edward  C.  Lynch,  nor  any 
one  for  him,  ever  paid  anything  as  a  consideration  for  said 
certificate,  or  on  account  of  contribution  to  the  guaranty 
trust  fund  of  appellee,  or  on  account  of  dues  or  expenses  or 
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assessments,  nor  on  any  account  whatever;  but  only  gave 
said  notes,  which  notes  have  been,  since  their  date,  and  now 
are,  in  appellee's  possession;  that  prior  to  January  5,  1896, 
appellee  had  neither  knowledge  nor  notice  of  the  death  of 
Edward  C.  Lynch;  that  certain  members  who  were  entitled 
to  death  benefits  having  died,  appellee,  December  1,  1895, 
passed  the  resolution  for  an  assessment  on  account  of  said 
benefits  hereinafter  mentioned,  and  that  December  3,  1895, 
appellee's  secretary  mailed  to  all  members  of  the  associa- 
tion a  certain  notice,  a  copy  of  which  was  addressed  to 
Edward  C.  Lynch  at  said  date,  at  his  postoffice  address,  380 
Belmont  avenue,  Chicago,  Illinois.  The  notice  so  mailed 
is  as  follows : 

"  Office  of  the  Bankers  Life  Association  of  Minnesota, 
"  St.  Paul,  Minn.,  Dec.  3,  1895. 
"E.  C.  Lynch: 

"  Dear  Sir  : — At  a  meeting  of  the  Board   of  Trus- 
tees of  the  Bankers  Life  Association,  duly  called  and  held 
at  its  office  in  St.  Paul,  Minnesota,  the  following  resolution 
was  adopted :     *  Whereas,  among  the  death   claims  estab- 
lished and  proved  are  the   following:     (Here  follows  a  list 
of  deceasea   members,  showing  their  former  residence,  the 
dates  of  their  deaths,  the  numbers  of  certificates  held  by 
them  and  the  amounts  to  be  paid  to  them,  respectively.) 
"You           'Therefore,  BE   it   Resolved,  that  on  the  first 
are          day  of  December,  1895,  the  members  of  the  Bank- 
as-           ers  Life  Association  of  Minnesota  be  and  they  are 
sessed      hereby  severally  and  respectively  assessed  two  per 
only        cent  of  their  respective  guaranty  deposits  on  ac- 
for           count  of  each  of  said  claims,  to  be  collected  and 
the          applied  according  to  the  Articles  of  Association.' 
deaths         "  In  accordance  with  the  above   resolution  you 
which    are  hereby  assessed  the  following  amount  herein- 
occur-     after  named  and  specified,  in  consequence  of  such 
red          of  said  death  claims  as  have  occurred  since  your 
after        certificate  was  issued,  and  you  are  hereby  requested 
your         and  notified  to  pay  the  following  sum  for  the  pur- 
certi-       pose  of  paying  the  losses  of  said  association  occa- 
ficate       sioned  by  the  death  of  its  members : 
was             On  your  policy  No.  22,303  4  assessments  86  $  3.44 
issued."        "      "        "      " "        —    8 

((        a  u        u     n  ^ 

a        <c  u        (c     ((  * 

Total  $ 
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"  Pay  at  the  Merchants  Loan  &  Trust  Co.  Bank  of  your 
city. 

*'  Bankers  Life  'Association  of  Minnesota. 

"  By  Douglas  Putnam,  Secretary. 

"  The  sending  of  this  notice,  or  payment  of  the  above 
amount  shall  not  be  held  to  waive  any  forfeiture  or  lapse  of 
membership  if  previous  assessments  or  dues  remain  unpaid; 
nor  will  payment  of  the  above  amount  re-adrait  any  mem- 
ber in  derault  in  consequence  of  any  Guaranty  Trust  Fund 
note  unpaid  at  maturity. 

"Time  expires  Thursday,  January  2,  1896,  after  which 
date  right  to  benefits  is  terminated  on  all  memberships  in 
arrears.  To  avoid  possibility  of  terminating  your  member- 
ship you  are  urgently  requested  to  give  above  notice  your 
immediate  attention." 

Lynch,  as  before  stated,  died  October  31,  1895,  prior  to 
the  time  the  assessment  mentioned  In  the  notice  was  made, 
and  no  part  of  the  assessment  was  paid  on  his  account. 
January  2,  1896,  appellee's  secretary  mailed  to  Edward  C. 
Lynch  another  notice,  addressed  as  was  the  former  one, 
which  notice  is  as  follows : 

"  Time  exI^ires  January  2,  1896,  on  which  date  right  to 
benefits  is  terminated  on  all  memberships  in  arrears. 

"  FINAL  notice. 

"  The  Bankers  Life  Association. 
"  Fire  and  Marine  Building,  St.  Paul,  Minn. 
«  E.  C.  Lynch  : 

"  Dear  Sir — Tour  December  Mortuary  Assessment, 
amounting  to  $3.44,  (as  per  notice  previously  sent  you),  is 
payable  at 

"this  office 
"  On  or  before  Thursday,  January  2,  1896. 
"Please  protect  your  membership  by  payment  of  the 
same  on  or  before  the  date  named. 

"  Respectfully  yours, 

"  Douglas  Putnam,  Secretary." 

Attached  to  this  last  notice  was  a  blank  form  of  applica- 
tion for  re-adraission  as  a  member  of  the  association,  and  for  a 
declaration  that  the  applicant  is  in  good  health,  free  from 
disease  and  of  temperate  habits. 

Article  11  of  the  Articles  of  Incorporation  provides,  in 


Digitized  by  VjOOQ IC 


First  District— March  Term,  1899.        321 

Parker  v.  Bankers  Life  Ass'n. 

substance,  that  the  mailing  of  such  a  notice  as  the  first 
above  mentioned,  shall  be  sufficient  service  of  the  notice, 
and  shall  constitute  a  sufficient  demand  for  the  payment  of 
the  assessment. 

Miller  &  Bla^yney  and  M.  P.  Hathaway,  attorneys  for 
appellants. 

In  order  that  the  forfeiture  may  be  effectual  the  in- 
surer must,  after  the  alleged  non-payment,  by  some  overt 
act,  show  that  he  considers  the  policy  forfeited;  and  if.  with 
knowledoje  of  the  act  upon  which  the  forfeiture  is  predi- 
cated, by  some  such  act  he  shows  that  he  considers  the 
policy  to  be  in  force,  he  will  be  deemed  to  have  waived  the 
right  of  forfeiture.  Am.  &  Eng.  Ency.  of  Law,  Vol.  28,  p. 
526;  Bishop  on  Contracts,  Sec.  792;  May  on  Insurance,  Vol. 
20,  Sec.  502a;  Niblack  on  Benefit  Societies,  246,  305  and 
307;  Teutonic  L.  I.  Co.  v.  Anderson,  77  111.  384;  Olmstead 
V.  F.  M.  &  I.  Co.,  15  N.  W.  (Mich.)  82;  50  Mich.  200;  Farm- 
ers' U.  I.  C;  V.  Wilder,  35  Neb.  572;  S.  C,  53  N.  W.  587; 
People  V.  Manhattan  I.  Co.,  9  Wend.  381. 

Samuel  E.  Hall,  attorney  for  appellee;  Howard  Leslie 
Smith,  of  counsel. 

The  insurance  in  this  case  terminated  upon  failure  to  pay 
the  Guaranty  Trust  Fund  note  without  any  further  act  or 
proceeding.  Thompson  v.  Insurance  Co.,  104  U.  S.  252; 
Sullivan  et  al.  v.  Connecticut  Ind.  Assn.  (Ga.),  29  S.  E.  Rep. 
41;  Laughlin  v.  Fidelity  Mutual  Life  Assn.  (Tex.),  28  S.  W. 
Rep.  411;  Union  Central  Life  Ins.  Co.  v.  Chowning  (Tex.), 
28;  S.  W.  Rep.  117;  Garlick  v.  Ins.  Co.,  44  Iowa,  553. 

The  company  was  not  required  to  make  a  demand  for  the 
payment  of  the  note,  and  on  refusal  to  pay,  to  declare  the 
policy  void  or  to  take  any  other  action  whatever.  U.  S. 
Life  Ins.  Co.  v.  Ross,  159  111.  476;  Dale  v.  Continental  Ins. 
Co.;  31  S.  W.  Rep.  267;  Schimp  v.  Cedar  Rapids  Ins.  Co., 
124  111.  354;  Supreme  Lodge  v.  Keener,  25  S.  W.  Rep. 
1084;  Ins.  Co.  v.  McMillen,  24  Ohio  St.  67. 

Unless  a  waiver  contains  elements  of  estoppel,  it  must 
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amount  to  a  contract  and  have  a  consideration  to  sup- 
port it.  111.  Masons'  Benevolent  Society,  v.  Baldwin,  86 
111.  479;  Garlick  v.  Ins.  Co.,  44  Iowa,  553. 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 

The  defense  relied  on  by  appellee  in  the  trial  court  is, 
that  appellants'  membership  in  the  association  became  abso- 
lutely forfeited  by  the  non-payment  of  the  first  note  men- 
tioned in  the  foregoing  statement.  Appellants'  counsel 
contend,  on  the  contrary,  that  there  was  no  forfeiture,  for 
support  of  which  position  they  urge  the  following  rea- 
sons :  First,  that  no  power  to  declare  a  forfeiture  is  re- 
served in  the  certificate  of  membership;  second,  that  it  does 
not  appear  from  the  stipulation  of  facts,  or  otherwise,  that 
the  articles  of  association  of  appellee  included  in  the  stipu- 
lation of  facts  were  its  articles  of  association  July  24,  1895, 
when  the  certificate  of  membership  was  issued;  third,  that 
no  demand  was  made  for  payment  of  the  notes.  Appellants' 
counsel  say  that  the  power  to  declare  a  forfeiture  is  not  re- 
served in  the  policy  itself,  meaning  the  certificate  of  mem- 
bership, citing  Insurance  Co.  v.  Welsh,  30  Ohio  St.  240,  in 
which  case  the  policy  contained  only  the  usual  forfeiture 
clause.  In  this  case  the  certificate  or  policy  expressly  refers 
to  the  articles  of  incorporation.  After  reciting  the  admis- 
sion of  the  deceased  to  membership,  it  proceeds  thus: 
"He  shall  participate  in  and  enjoy  all  the  benefits  conferred 
by  said  association  so  long  as  he  shall  perform  the  duties 
and  obligations  incident  to  such  membership,  according  to 
the  articles  of  incorporation  of  said  association."  Also, 
payment  of  the  death  benefit,  $2,000,  is  stated  in  the  cer- 
tificate to  be  "  upon  the  express  conditions  provided,  that 
said  mepiber  shall  have  paid  all  the  annual  dues  and  mortu- 
ary assessments  imposed  upon  him  during  his  life,  pursuant 
to  said  articles."  The  articles  of  incorporation  are  a  part 
of  the  contract.  Palmer  v.  Welch,  132  111.  141;  Ry.  Con- 
ductors' Assn.  V.  Robinson,  147  lb.  138;  Lehman  v.  Clark, 
J  74  lb.  279. 

By  Article  4  of  the  Articles  of  Incorporation,  he  was  re- 
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quired  to  pay  before  or  at  the  time  of  his  admission,  a  mem- 
bership fee,  a  deposit  on  account  of  the  guaranty  tund,  and 
his  proportion  of  the  annual  expense  assessment  for  the  then 
current  fiscal  year. 

It  is  stipulated  that  under  article  4,  the  deceased,  in  order 
to  become  a  member  of  the  association  and  entitled  to  any 
of  the  benefits  of  membership  therein,  should  have  paid  to 
the  association  $43  as  his  contribution  to  the  guaranty 
trust  fund,  $21.50  as  a  membership  fee,and  $6.45  as  his  pro- 
portion of  the  annual  expense  assessment. 

By  Article  4  of  the  Articles  of  Incorporation  it  is  provided 
that  time  may  be  granted  for  the  making  of  such  payments, 
**  but  when  granted,  default  made  in  the  punctual  payment 
of  such  deferred  payments,  or  any  of  them,  at  maturity, 
shall  operate  to  terminate  the  applicant's  membership,  and  to 
cancel  his  certificate  thereof,  without  any  further  act  or  cer- 
emony." Time  was  granted  to  the  deceased  to  make  said 
payments,  which  he  accepted  and  executed  notes  for  the 
deferred  payments  for  the  following  sums  due  at  the  follow- 
ing dates  :  $29.96  due  August  30,  1895;  $21.50  due  July  24, 
1896;  $21.50  due  July  24,1897.  Each  of  the  notes  contained 
these  words :  "  This  note  is  given  upon  condition  that  if 
I  fail  to  pay  said  note  at  maturity,  then  my  certificate  of 
membership  22,303  shall  become  null  and  void."  Edward 
C.  Lynch  died  October  31,  1895,  two  months  after  the  ma- 
turity  of  the  note  for  $29.95,  not  having  paid  that  note,  or 
anything  whatever,  to  appellee. 

Article  4  being  a  part  of  the  contract  of  the  assured,  it 
can  not  be  said  that  the  contract  does  not  provide  for  a  for- 
feiture for  non-payment  of  the  deferred  payments  repre- 
sented by  the  notes. 

The  contention  of  appellants'  counsel  that  it  does  not 
appear  that  the  articles  of  incorporation  included  in  the  stip- 
ulation of  facts  were  the  articles  at  the  date  of  the  issuance 
of  the  certificate  is,  we  think,  untenable.  It  is  provided  by 
article  10,  in  respect  to  the  guaranty  fund,  that  that  article 
shall  not  be  amended  or  changed,  without  the  consent  of 
every  member,  to  be  given  in  writing,  signed  by  him,  eta 
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This  is  the  only  limitation  of  the  power  of  amendment,  and 
counsel  contend  that  the  article  may  have  been  amended 
since  the  certificate  was  issued. 
Article  12  is  in  part  as  follows : 

"  Trustees — Officers. 

"  The  officers  of  this  company  shall  be  a  president,  vice- 
president,  secretary,  treasurer,  medical  director,  attorney, 
and  five  trustees.  The  first  board  of  trustees  are  by  the 
incorporators  of  this  company  hereby  chosen,  and  shall  be 
Bruno  Beaupre,  whose  term  of  office  shall  be  two  years; 
William  H.  Merriam,  whose  term  of  office  shall  be  four 
years;  John  B.  Sanborn,  whose  term  of  office  shall  be  six 
years;  Maurice  Auerbach,  whose  term  of  office  shall  be 
eight  years;  and  Charles  H.  Bigelow,  whose  term  of  office 
shall  be  ten  years;  and  each  of  whom  shall  continue  in 
office  from  the  first  Monday  of  August,  A.  D.  1880,  until 
his  successor  is  duly  elected  or  appointed  and  qualified, 
and  shall  reside  at  Saint  Paul,  in  said  State,  meanwhile; 
and  permanent  removal  from  said  Saint  Paul  by  any 
trustee  hereby  appointed  or  hereafter  appointed  or  elected, 
shall  operate  as  a  formal  resignation  by  him  of  such  offices. 
All  vacancies  in  said  board,  whether  occasioned  by  death  or 
resignation,  shall  be  filled  by  the  remainin;^  members  of 
said  board;  but  the  trustee  so  appointed  shall  continue  in 
office  for  the  unexpired  term  of  predecessor. 

"  There  shall  be  elected  by  the  members  of  this  company, 
at  the  office  thereof  in  Saint  Paul,  on  the  first  Monday  of 
August,  A.  D.  1882,  and  biennially  thereafter,  one  trustee, 
which  election  shall  be  conducted  and  canvassed  according 
to  the  by-laws  of  this  company.  At  any  election  of  trustees 
hereunder,  each  member  shall  be  entitled  to  cast  one  vote 
for  each  full  membership,  and  half  a  vote  for  each  half 
membership  then  held  by  him." 

The  12th  is  the  last  of  the  articles,  and  is  signed  by 
Charles  H.  Bigelow,  William  R.  Merriam,  John  B.  Sanborn 
and  Maurice  Auerbach,  four  of  the  trustees  named  in  the 
articles.  It  is  stipulated  that  appellee  was  organized  as  a 
corporation  March  9,  1895,  and  the  certificate  of  member- 
ship in  question  was  issued  July  24,  1895,  four  months  and 
fifteen  days  after  appellee  became  a  corporation.  The 
fact  that  four  of  the  fii'st  board  of  trustees  chosen  by  the 
incorporators  signed  the  articles  of  incorporation,  is  evi- 
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dence  from  which  it  may  bo  legitimately  inferred  that  the 
articles  in  question  are  the  joriginal  articles  of  incorpora- 
tion. The  conclusion  of  article  12  provides  that  the  board 
of  trustees  shall  have  power  to  amend  the  articles,  except 
as  therein  otherwise  provided,  but  it  is  not  probable,  but  is 
contrary  to  experience  and  usage,  to  suppose  that  the  board 
of  trustees  signed  their  names  to  an  amendment  of  the 
articles,  or  any  of  them.  The  usual  way  of  making  and 
authenticating  such  an  amendment  is  to  pass  it  at  a  regular 
meeting  of  the  board,  and  have  it  entered  in  the  records  of 
the  board  meeting  by  the  secretary  of  the  corporation. 
The  provision  in  each  of  the  notes,  that  if  the  deceased 
should  fail  to  pay  the  note  at  maturity,  his  certificate  of 
membership  should  become  null  and  void,  is  substantially 
the  same  as  that  contained  in  article  4,  and  is  evidenee 
from  which  it  may  be  inferred  that  article  4  was  in  force 
when  the  notes  were  given.  It  is  hardly  to  be  presumed 
that  the  assured  would  have  signed  notes  containing  such 
provision,  unless  in  accordance  with  his  contract.  The 
court,  in  a  proposition  presented  by  appellants'  counsel, 
held  that  the  burden  was  on  appellee  to  prove  that  the  arti- 
cles in  question  were  those  in  force  when  the  certificate 
issued;  therefore  the  court  must  have  held,  and  we  think 
was  warranted  in  holding,  that  such  proof  was  made. 
Lastly,  it  must  have  been  understood  by  the  parties  to  the 
stipulation  of  facts  that  the  articles  of  incorporatiou 
included  in  it  were  the  articles  in  force  when  the  certificate 
of  membership  was  issued,  because  otherwise  their  inser- 
tion in  the  stipulation  was  meaningless  and  of  no  eflfect. 
Appellants,  by  their  attorneys,  knowing  that  such  was  the 
understanding  of  appellee,  we  are  inclined  to  the  opinion 
that  they  should  not  now  be  heard  to  contend  otherwise. 

The  non-payment  of  the  first  note  at  maturity,  ipaofacto^ 
terminated  the  membership  of  Edward  C.  Lynch,  and  can- 
celed his  certificate, "  without  any  further  act  or  ceremony." 
Order  Mut.  Aid  v.  Besterfield,  37  111.  App.  522;  Hansen  v. 
Sup.  Lodge  K.  of  H.,  40  lb.  216;  N.  W.  Traveling  Men's 
Ass'n  V.  Schauss,  14S   111.  304,  312;   Kood  v.  Kailway,  etc., 


Digitized  by  VjOOQ IC 


326  Appellate  Courts  of  Illinois. 

Vol.  86.]  Parker  v.  Bankers  Life  Ass'n. 

Benefit  Ass'n,  31  Fed.  Rep.  62;  Thompson  v.  Insurance  Co., 
104  U.  S.  252;  Niblack  on  Ben.  Societies,  536,  Sec.  289. 

In  N.  W.  Traveling  Men's  Ass'n  v.  Schauss,  sujpra^  the 
court  say  (p.  312)  : 

"  Thus  in  111.  Order  Mutual  Aid  v.  Besterfield,  37  111. 
App.  522,  and  in  Hansen  v.  Supreme  Lodge,  etc.,  40  Id.  216, 
the  provision  wus  that  in  case  of  delinquency  of  the  mem- 
ber in  the  payment  of  an  assessment  within  thirty  days 
after  notice,  '  he  shall  stand  suspnded,'  thus  clearly  indi- 
cating an  intention  that  the  dehnquency  should  ipso  facto 
work  a  suspension." 

In  the  present  case  the  articles  of  association,  which  are 
a  part  of  the  contract,  provide  that  time  may  be  granted  in 
which  to  make  the  payments,  "  but  when  grantfed,  default 
made  in  the  punctual  payment  of  such  deferred  payments 
or  any  of  them,  at  maturity,  shall  operate  to  terminate  the 
applicant's  membership,  without  any  further  act  or  cere- 
mony." This  language  is  too  plain  for  construction,  even 
in  a  policy  of  insurance. 

Even  in  a  case  in  which  the  policy  is  not  forfeited  by  non- 
payment of  premium  ipso  facto^  but  only  so  at  the  election 
of  the  insurer  a  formal  declaration  of  forfeiture  is  not  nec- 
essary, but  the  forfeiture  may  be  relied  on  as  a  defense  to 
an  action  for  the  sum  insured.  Schimp  v.  Cedar  Kapids 
Ins.  Co.,  124  111.  354. 

Appellants'  counsel  contend  that  the  recital  in  the  certifi- 
cate, "  that  said  member  has  made  the  guaranty  deposits 
and  payments  called  for  by  said  articles,"  estops  appellee  to 
deny  such  payments,  citing  111.  Cent.  Ins.  Co.  v.  Wolf,  37 
111.  354,  and  Prov.  L.  Ins.  Co.  v.  Fennell,  49  111.  180. 

In  the  former  case  the  court  held  that  the  policy  having 
admitted  the  receipt  by  the  company  of  the  premium  it  was 
not  competent  for  the  company  to  prove  that  it  was  not 
paid,  but  that  a  note  was  taken  for  it.  The  latter  case  is  to 
the  same  effect.  We  think  the  present  case  clearly  distin- 
guishable from  the  case  cited.  The  present  case  was  sub- 
mitted to  the  court  on  a  stipulation  that  none  of  the  notes 
were  paid;  that  the  assured  had  not  paid  anything  what- 
ever to  appellee.    The  last  clause  of  the  stipulation  is  as 
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follows :  "  All  right  of  objection  to  any  matters  herein 
contained  for  relevancy,  competency  or  otherwise,  is  here- 
by reserved  to  each  party  hereto."  Appellants'  counsel 
made  no  objection  in  the  trial  court  to  the  statement  in  the 
stipulation  that  the  assured  did  not  make  the  payments  in 
question,  or  any  of  them,  and  such  objection  can  not  suc- 
cessfully be  first  made  in  this  court.  The  only  motion  of 
appellants  to  strike  out  evidence  was  a  motion  to  strike  out 
of  the  stipulation  of  facts  the  articles  of  incorporation, 
which  motion  was  properly  overruled. 

It  is  urged  by  appellants'  counsel  that  the  forfeiture  was 
waived  by  mailing  to  the  former  address  of  the  deceased, 
after  his  death,  notice  of  an  assessment  which  was  made 
after  his  death.  There  can  be  no  pretense  that  there  is  anj^ 
element  of  estoppel  in  the  mere  fact  that  appellee  mailed 
the  notice  to  Lynch's  former  address  after  he  was  dead,  be- 
cause in  such  case  no  act  of  his  could  be  induced  by  the 
notice ;  neither  can  it  be  claimed  that  there  was  any  ele- 
ment of  contract  in  the  mailing  of  the  notice.  Benevolent 
Society  v.  Baldwin,  86  111.  479. 

Prior  to  January  5,  1896,  appellee  had  neither  knowledge 
nor  notice  that  the  assured  was  dead,  and  the  notice  mailed 
December  3,  1895,  was,  in  our  opinion,  a  mere  nullity.  Ap- 
pellants, prior  to  the  mailing  of  the  notice  on  December  3, 
1895,  had  no  right  of  action,  because  the  assured,  by  his 
default,  ceased  to  be  a  member  of  the  association  or  entitled 
to  any  benefit  from  it  prior  to  his  death,  so  that  the  con- 
tention of  appellants'  counsel,  in  the  final  analysis,  is  that 
the  act  of  appellee  in  mailing  the  notice  to  the  former 
address  of  the  assured,  he  being  dead  and  presumably 
buried,  gave  appellants  a  right  of  action  which  before  they 
had  not. 

Schimp  V.  Cedar  Rapids  Co.,  124  111.  354,  was  a  suit  to 
recover  for  a  loss  by  fire  under  a  policy  issued  June  16, 
1882.  The  premium  was  $21.50,  $10  of  which  was  paid  in 
cash  and  a  note  was  given  for  $11.50,  payable  June  1, 1883, 
which  note  contained  this  provision :  "  This  note  is  given 
for  insurance,  and  in  case  of  loss  under  the  policy  for  which. 


Digitized  by  VjOOQ IC 


328  ArPELLATE  Courts  of  Illinois. 

Vol.  8ft.]  Parker  v.  Bankers  Life  Ass'n. 

it  is  given,  becomes  due  and  payable  on  the  date  of  such 
loss."  The  loss  occurred  February  18, 1883  ;  suit  was  com- 
menced April  12th  next  after  that  date,  and  May  28,  1SS3, 
the  premium  note  was  paid  by  the  assured  through  a  bank. 
It  was  conceded  by  the  assured  that  the  insurance  company 
had  a  good  defense  to  the  action  if  it  had  not  waived  it,  but 
he  contended  that  the  company  had  waived  its  defense  by 
accepting  payment  of  the  premium  note.  The  court,  after 
commenting  on  the  doctrine  of  waiver,  say : 

"  The  doctrine  of  waiver,  however,  in  our  opinion,  has 
no  application  to  the  facts  of  this  case.  The  act  of  the 
company  relied  on  as  a  waiver  of  its  right  of  defense 
accrued  long  after  the  risk  under  the  policy  had  terminated 
by  the  happening  of  the  contingency  insured  against." 

That  there  was  no  intention  on  the  part  of  appellee  to 
waive  anything  is  evidenced  by  the  statement  annexed  to 
and  mailed  with  the  notice  that  the  notice  "  shall  not  be 
held  to  waive  any  forfeiture  or  lapse  of  membership,"  etc. 

Appellant?;'  counsel,  in  their  brief  of  poii^ts,  make  the 
objection,  but  do  not  seem  to  rely  on  it  in  argument,  that 
''  the  company  should  not  be  allowed  to  retain  the  note 
given  in  payment  of  the  premium  and  assess  the  policy 
while  claiming  it  to  be  void."  The  notes  were  not  received 
in  payment,  but  merely  as  evidence  of  deferred  payments, 
and  there  was  no  assessment  during  the  lifetime  of  the 
assured,  and  subsequent  to  the  forfeiture  by  his  default. 
The  return  of  the  notes  to  the  assured  was  not  necessary  to 
enable  appellee  to  insist  on  the  forfeiture  by  way  of  defense. 
The  forfeiture  occurred  solely  by  reason  of  the  default  of 
the  assured,  and  the  contract  expressly  provides  that  no  act 
of  the  ap]>cllee  subsequent  to  the  default  of  the  assured 
shall  be  necessary  to  effect  a  forfeiture.  The  forfeiture 
having  occurred  eo  instatiti  on  the  default  of  the  assured, 
and  no  subsequent  act  of  appellee  being  necessary  to  eflfect 
that  result,  appellee's  defense  was  then  }>erfect,  and  the 
retention  by  it  of  the  notes  could  not  relieve  the  forfeit- 
ure or  weaken  the  defense. 

Bane  v.  Traveler's  Ins.  Co.,  85  Ky.  677,  cited  in  support 
of  appellee's  position,  is  against  it.     In  that  case  an  oraer 
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on  a  railway  company,  payable  by  installments,  was  given 
by  the  assured  for  the  premiums,  which  order  was  not  paid 
and  which  was  not  returned  by  the  insurance  company. 
The  company  when  sued  relied  on  forfeiture  as  a  defense, 
and  it  was  objected  that  the  order  had  npt  been  returned. 
The  court  say : 

"  The  only  real  question,  it  seems  to  us,  is  whether  the 
insurance  company  was  required  to  return  to  the  insured 
the  order,  and  notify  him  that  the  contract  of  insurance 
was  at  an  end,  upon  peril,  if  it  did  not  do  so,  that  it  should 
operate  as  a  continuance  of  the  contract." 

The  court  held  that  the  insurance  company  was  not  pre- 
cluded from  claiming  a  forfeiture,  saying  : 

"  It  was  his  duty,  if  he  desired  to  continue  the  policy,  to 
have  paid  the  installments,  and  his  failure  to  do  so  termi- 
nated the  policy.  It  is  really  a  misnomer  to  say  that  the 
policy  in  tnis  instance  was  forfeited  by  the  non-payment  of 
the  premium.  The  insurance,  by  the  express  terms  of  the 
policy,  ceased  because  of  such  non-payment." 

Other  cases  cited  by  appellants'  counsel  are  not  the  least 
in  point. 

The  trial  of  this  case  occurred  in  January,  1899;  all  the 
notes  were  then  long  past  due  and  were  then  in  appellee's 
possession,  as  they  had  been  from  the  time  of  their  execu- 
tion. Appellee  can  not  claim  a  forfeiture  and  at  the  same 
time  recover  on  the  notes;  ex,  gr.^  a  landlord  can  not  insist 
on  a  forfeiture  for  non-payment  of  rent  and  still  claim  the 
rent  for  non-payment  of  which  he  insists  on  a  forfeiture. 
Stuy vesant  v.  Davis,  9  Paige,  427. 

If  one,  after  a  forfeiture  or  declaration  of  forfeiture,  for 
non-payment  of  money,  accepts  the  money,  the  forfeiture  is 
at  an  end.  It  follows  that  an  adjudication  of  forfeiture  is 
a  perfect  defense  to  the  notes,  whether  in  the  hands  of 
appellee,  or  of  an  assignee  after  maturity.  The  stipulation 
is  expressed  to  be  of  all  the  facts,  and  it  does  not  appear 
that  the  assured,  while  living,  ever  requested  a  return  of 
the  notes,  or  that  since  his  death  there  has  been  any  per- 
sonal representative  of  his  estate  to  whom  they  might  safely 
liave  been  tenderecl  or  returned. 

The  judgment  will  be  affirmed. 
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Women's  Catholic  Order  of  Foresters  t.  Hargaret  A. 

Haley. 

1.  FRiLCTiCE—Effect  of  a  OenercU  Demurrer.— A  defendant,  by  filing 
a  general  demurrer,  concedes  the  truthfulness  of  allegations  of  fact 
which  are  properly  stated  in  the  bill. 

2.  SAXE—General  Demurrer,  When  to  be  Overruled. —  A  general 
demurrer  must  be  overruled  if  any  substantial  and  essential  part  of  the 
complaint  is  within  the  jurisdiction  of  a  court  of  equity. 

8.  Beneficiary  Associations— £!a?pM?«io?i  of  Members.^  A  judgment 
of  expulsion  made  by  the  lower  tribunal  of  a  beneficiary  association, 
when  it  has  no  jurisdiction,  for  want  of  notice  to  the  member  expelled,  or 
for  want  of  authority  to  entertain  the  charge  brought  against  him,  is  to 
be  regarded  as  void,  like  a  judgment  rendered  by  a  court  having  no  juris- 
diction over  the  person  or  the  subject-matter;  and  in  case  of  the  rendi- 
tion of  such  void  judgment  the  member  affected  by  it  is  not  bound  to 
take  steps  to  have  it  reversed  in  the  higher  tribunals  of  the  association. 

4.  Same — Proceedings  for  Expulsion. —  Proceedings  for  expulsion 
from  a  beneficiary  association  must  be  in  accordance  with  its  constitu- 
tion and  by-laws,  to  the  extent  that  the  member  expelled  shall  have 
notice,  and  shall  be  tried  upon  a  charge  within  the  jurisdiction  of  the 
tribunal  trying  him. 

Bill  for  Injunction.— Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  Abner  Smith,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1899.  Affirmed.  Opinion  filed  January  2, 
1900. 

Statement. — Appellee  filed  her  bill  of  complaint,  alleg- 
ing, among  other  things,  that  she  is  a  member  of  a  subor- 
dinate court  of  the  Women's  Catholic  Order  of  Foresters, 
an  incorporated  fraternal  beneficiary  society,  organized 
under  the  laws  of  Illinois;  that  she  holds  an  endowment 
certificate  from  the  high  court  of  said  order  for  $1,000; 
that  her  dues  and  assessments  are  paid  in  full,  and  that 
there  are  no  charges  against  her;  that  she  was  elected  a 
delegate  to  the  annual  session  of  said  order,  which  con- 
vened in  Chicago  April  26,1898,  and  attended  as  a  delegate, 
representing  the  court  of  which  she  is  a  member;  that  said 
annual  session  has  no  power  or  authority  under  the  laws  of 
said  order,  and  no  original  jurisdiction  under  its  constitu- 
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tion,  to  sit  as  a  trial  court  or  expel  a  member;  that 
at  a  session  held  April  29,  1898,  in  her  absence,  she  was 
declared  expelled  from  membership  and  her  insurance  in  the 
order  declared  forfeited;  that  under  the  constitution  and 
by-laws  every  member  of  the  order  is  entitled  to  a  trial  for 
every  offense  before  the  penalty  of  expulsion  can  be  pro- 
nounced; that  no  charge  of  violation  of  the  laws  of  the 
order  was  made  against  her,  and  she  never  had  any  trial; 
that  she  was  declared  expelled  in  her  absence  and  without 
her  knowledge,  by  the  high  chief  ranger,  then  presiding 
over  the  convention,  upon  a  vote  of  said  annual  session 
taken  upon  a  motion  to  that  effect,  and  has  been  so 
declared  expelled  by  said  annual  session  and  by  the  high 
court  in  violation  of  and  notwithstanding  the  laws  of  said 
order;  that  she  has  exhausted  every  remedy  provided  by 
law  within  said  order  to  have  her  rights  protected  and 
membership  restored,  without  avail,  and  that  it  is  now  the 
purpose  of  the  high  court  of  said  order  to  publish  among 
all  the  courts  of  the  order,  numbering  260,  a  notice  of  the 
expulsion  of  said  complainant  from  said  order.  Complain- 
ant states  that  she  has  been  engaged  as  a  teacher  in  the 
public  schools  of  Chicago  fifteen  years,  has  always  enjoyed 
a  good  reputation  and  a  large  salary,  and  is  well  and  favor- 
ably known  in  educational  circles;  that  such  publication 
among  17,000  members  in  Chicago  and  others  in  the  United 
States  will  work  her  irreparable  wrong  and  injury.  She  prays, 
therefore,  for  an  injunction  restraining  the  said  appellants, 
the  Women's  Catholic  Order  of  Foresters,  its  high  chief 
ranger  and  high  secretary,  from  publication  of  the  notice 
of  expulsion  among  the  subordinate  courts  and  members, 
or  from  taking  any  further  proceedings  therein,  and  asks 
the  court  to  decree  that  the  acts  and  proceedings  taken  to 
expel  her  and  deprive  her  of  her  insurance  are  null,  void 
and  of  no  eflfect;  "  and  further  decree  and  find  that  your 
oratrix  is  a  member  of  said  order  in  good  standing,  and 
entitled  to  all  the  rights  and  privileges  of  such  a  member." 
A  temporary  injunction  was  issued  in  accordance  with 
the  prayer  of  the  bill 
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Appellants  entered  their  appearance,  and  filed  general 
demurrers  to  the  bill.  A  hearing  was  had  upon  the  demur- 
rers, which  were  overruled.  Appellants  having  elected  to 
abide  by  their  demurrers,  a  final  decree  was  entered,  mak- 
ing the  temporary  injunction  restraining  the  publication  of 
notice  of  complainant's  expulsion  permanent,  and  finding 
complainant  to  be  "  a  member  of  said  order  in  good  standing, 
and  entitled  to  all  rights  and  privileges  of  a  member  in  good 
standing,  and  that  her  membership  therein  is,  notwithstand- 
ing said  attempted  expulsion,  perfect  and  complete." 

From  this  decree  the  appeal  is  prosecuted. 

John  D.  Casey,  attorney  for  appellants;  Charles  B.  Ober- 
MEYER,  of  counsel. 

Cannon  &  Poage,  attorneys  for  appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

It  is  claimed  by  appellants  that  the  prayer  of  the  bill  is 
in  effect  to  restore  appellee  to  membership.  The  language 
of  the  prayer  is,  however,  that  the  court  "  find  that  your 
oratrix  is  a  member  in  good  standing,  and  entitled  to  all 
the  rights  and  privileges  of  such  a  member,"  and  the  decree 
finds  accordingly.  No  effort  is  made  in  the  bill  and  no 
order  entered,  directing  the  appellants  to  take  any  affirma- 
tive action  to  restore  membership  or  reinstate  appellee. 
The  prayer  is  for  a  finding  that  notwithstanding  the 
"attempted  expulsion,"  such  membership  still  exists.  The 
decree  finds  in  substance  that  the  proceedings  did  not  have 
the  effect  to  deprive  appellee  of  her  membership  in  the 
order.  Cases  holding  that  a  court  of  equity  has  no  power 
to  in  effect  reinstate  such  member  by  injunction  are  not 
therefore  in  point.  The  only  restraining  order  sought  is  to 
prevent  the  sending  out  of  notices  of  an  expulsion  which, 
according  to  the  allegations  of  the  bill,  was  never  legally 
effected  under  the  laws  and  regulations  of  the  order  itself. 

There  is  language  in  the  bill  and  in  the  decree  which  is 
not  entirely  free  from  ambiguity.     The  prayer  of  the  bill  is, 
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and  the  decree  directs,  that  appellants  be  restrained  from 
sending  out  notices  of  such  expulsion,  "  or  from  taking  any 
further  proceedings  of  any  kind  or  nature  in  the  matter." 
We  construe  this  to  mean,  however,  from  the  context,  not 
that  the  Order  is  restrained  from  proceeding  regularly  in 
accordance  with  its  laws  and  constitution,  and  in  accord- 
ance with  its  usual  practice,  to  try  appellee  upon  proper 
charges  regularly  preferred  in  the  same  way  and  to  the 
same  extent  as  any  other  member,  for  offenses  such  as  may, 
under  the  laws  governing  the  order,  warrant  discipline  or 
expulsion;  but  that  the  force  and  effect  of  this  part  of  the 
restraining  order  is  merely  to  protect  appellee  against  further 
proceedings  under  theattempted  expulsion,  which  was  illegal 
and  void  under  the  laws  of  the  order  itself. 

The  bill  in  this  case  does  not  set  forth  in  detail  the  con- 
stitution and  laws  of  the  order,  and  we  have  no  means  of 
knowing  from  this  record  what  the  actual  powers  of  the 
annual  session  are.  It  is  alleged,  however,  that  they  do  not 
include  the  authority  which  was  sought  to  beexercised,and  it 
is  said  that  no  such  power  existing,  it  is  not  possible  todo  more 
than  set  up  the  fact  of  such  non-existence.  However  doubt- 
ful that  may  be,  appellants,  by  filing  their  general  demurrer, 
concede  the  truthfulness  of  allegations  of  fact  which  are 
properly  stated  in  the  bill.  It  appears  that  there  are  no 
charges  of  any  kind  against  appellee,  and  that  by  the  laws 
of  the  order  she  was  entitled  to  a  trial  for  any  alleged  offense 
upon  charges  regularly  preferred,  which  she  did  not  have, 
and  that  the  attempted  expulsion  was  in  her  absence  and 
without  her  knowledge,  and  by  the  mere  arbitrary  vote  of  a 
body  having  no  jurisdiction.  In  The  People  v.  Order  of  For- 
esters, 162  111.  78,  on  page  83,  it  is  said : 

"  A  judgment  of  expulsion  made  by  the  lower  tribunal, 
when  it  has  no  jurisdiction  for  want  of  notice  to  the  mem- 
ber expelled,  or  lor  want  of  authority  to  entertain  the  charge 
brougnt  against  him,  is  regarded  as  void,  like  a  judgment 
rendered  by  a  court  having  no  jurisdiction  over  the  person 
or  the  subject-matter;  and  in  case  of  the  rendition  of  such 
void  judgment,  the  member  affected  by  it  is  not  bound  to 
take  steps  to  have  it  reversed  in  the  higher  tribunals  of  the 
society.    ♦    *    ♦    In  other  words,  the  proceeding  for  expul- 
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sion  must  be  in  accordance  with  the  constitution  and  by-laws 
of  the  society,  to  the  extent  that  the  member  expelled  shall 
have  notice,  and  shall  be  tried  upon  a  charge  within  the 
jurisdiction  of  the  tribunal  trying  him." 

There  is,  however,  it  is  said,  a  distinction  between  cases 
where  the  validity  of  expulsion  is  involved  in  defense  to  an 
action  upon  a  benefit  certificate,  and  where  the  controversy 
grows  out  of  questions  of  discipline  only.  In  the  latter 
case  it  must  appear  that  the  remedies  provided  under  the 
rules  of  the  order,[as  by  appeal,  etc.,  have  been  resorted  to. 

Here  it  is  alleged  that  appellee  has  exhausted  every 
remedy  at  her  disposal  under  the  laws  of  the  order,  but 
without  avail. 

It  is  said  the  bill  of  complaint  is  insufficient,  in  that  it 
does  not  set  forth  the  facts  upon  which  the  general  allega- 
tions and  conclusions  of  the  pleader  are  based.  That  this 
criticism  is  well  founded  as  to  much  of  the  bill,  is,  we  think, 
apparent.  But  there  is,  we  think,  in  the  bill  a  sufficient 
statement  of  material  facts  to  entitle  the  plaintiff  to  the 
relief  granted.  A  general  demurrer  must  be  overruled 
if  any  substantial  and  essential  part  of  the  complaint  is 
within  the  jurisdiction  of  a  court  of  equity.  Brown  v. 
Hogle,  30  111.  119,  p.  139.  If  appellants  desired  a  more 
specific  and  detailed  statement  of  facts,  they  could  have 
demurred  specially.  Having  elected  to  abide  by  the  demur- 
rer and  permitted  a  decree  to  go  against  them  on  the  facts 
thus  admitted,  the  demurrer  must  be  held  to  be  an  admis- 
sion of  the  allegations  of  the  bill.  K.  &  S.  H.  R.  Co.  v. 
Horan,  131  111.  288-305. 

Upon  the  record  as  it  is  presented,  the  judgment  of  the 
Circuit  Court  must  be  affirmed. 


I  m  384  Edward  P.  Baker  v.  John  A.  Prebis. 

/•I85.I9I 

Q^  1S9  ^'  I^^MAOES— WTien  an  Appeal  is  Prosecuted  for  Drfay.— Where  the 
court  is  of  the  opinion  that  an  appeal  is  prosecuted  for  delay,  it  is  proper 
to  order  that  the  decree  be  affirmed,  and  judgment  entered  against 
appellant  in  favor  of  appellee  for  damages. 
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2.  SouciTOR's  Fees — In  Foreclosure  Suita. — ^Where  a  trust  deed 
makes  provision  for  a  solicitor's  fee,  the  object  of  the  provision  is  to  pro- 
vide for  such  fee  in  case  the  grantor  fails  to  pay  the  debt,  and  the  lia- 
bility remains  the  same,  whether  the  bill  to  foreclose  is  filed  in  the  name 
of  the  trustee  or  of  the  holder  of  the  notes.  Town  v.  Alexander,  85 
m.  App.  512,  followed. 

Foreclosure. — Appeal  from  the  Superior  Court  of  Cook  County:  the 
Hon.  Henry  V.  Freeman,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1898.  AflBrraed.  Opinion  filed 
January  2,  1900,  and  judgment  entered  for  $100  damages. 

Charles  Pickler,  attorney  for  appellant. 

Lacener,  Butz  &  Miller,  attorneys  for  appellee. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  court. 

This  appeal  is  from  a  decree  of  sale  entered  in  a  suit  to 
foreclose  a  trust  deed,  in  the  nature  of  a  mortgage,  upon 
real  estate. 

The  bill  was  filed  by  the  holder  of  the  notes  secured  by 
the  trust  deed  and  the  trustee  was  made  a  party  defendant. 

In  addition  to  the  amount  found  due  for  principal  and 
interest,  the  decree  includes,  as  due  to  appellee,  the  sum  of 
sixty  dollars  for  insurance  premium  paid  by  him,  and  one 
hundred  dollars  for  his  solicitor's  fees.  The  appellant  is  the 
grantee  of  the  mortgagors  and  is  the  owner  of  the  premises, 
subject  to  the  trust  deed. 

The  only  points  he  makes  against  the  decree  are,  (1)  that 
the  bill  was  filed  by  the  holder  of  the  notes,  and  not  by  the 
trustee,  or  by  joining  him  as  a  party  complainant;  (2)  that 
the  evidence  was  not  sufficient  as  to  appellant  to  justify  the 
finding  that  the  insurance  premium  of  sixty  dollars  was  due; 
and  (3)  that  it  was  inequitable  as  against  appellant,  to  allow 
one  hundred  dollars  for  solicitor's  fees.  There  was  no  error 
in  such  respects. 

The  cases  of  Town  v.  Alexander,  85  111.  App.  512, 
Springer  v.  Cochrane,  84  111.  App.  644,  and  Hough  v.  Wells 
80  111.  App.  186,  furnish  all  the  answer  that  is  needed  to 
the  first  and  third  points.    And  as  to  the  second  point,  the 
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cases  of  Baker  v.  Jacobson  (No.  8231,  filed  June  29,  1899) 
and  Baker  v.  Aalberg  (No.  8232,  filed  June  29,  1899),  the 
facts  there  being  substantially  the  same  as  here,  are  deci- 
sive. The  decree  seems  to  be  in  all  respects  correct  and 
proper,  and  should  be  affirmed. 

Appellee's  motion,  that  in  case  the  decree  should  be 
affirmed  in  whole,  judgment  in  his  favor  and  against  the 
appellant  for  ten  per  centum  upon  the  amount  of  the  decree 
of  the  Superior  Court,  should  be  entered,  and  execution 
awarded  therefor,  was  taken  under  advisement,  and  now 
claims  our  attention. 

This  court  has  recently  held  that  it  has  the  power  to  give 
judgment  in  accordance  with  the  motion,  in  cases  where 
it  is  of  opinion  an  appeal  is  prosecuted  for  delay.  Town 
V.  Alexander,  85  111.  App.  512;  Hough  v.  Wells,  86  111.  App. 
186.  And  such  holdings  are  the  law  for  this  court,  not- 
withstanding Baker  v.  Jacobson,  supra^  and  Baker  v.  Aal- 
berg, supra  (lately  called  to  our  attention),  where  the  power 
is  denied;  and  being  of  opinion  that  this  appeal  is  prosecuted 
for  delay,  it  is  ordered  that  the  decree  be  affirmed,  and 
judgment  entered  against  appellant  in  favor  of  appellee  for 
one  hundred  dollars,  being  a  sum  less  than  two  per  centum 
on  $5,179.27,  the  amount  found  due  by  the  decree  of  the 
Superior  Court,  and  that  execution  issue  therefor.  Affirmed, 
and  judgment  entered  for  one  hundred  dollars  damages. 

Mr.  Justice  Freeman,  having  participated  in  the  case  be- 
low, does  not  take  part  here. 


Henry  L.  Frank  and  Joseph  6.  Sny dacker^  Exeentors 
and  Trustees^  v.  Michael  C.  McDonald. 

1.  Lease— 0/  Premises  for  Oanibling  Purposes,— It  is  not  enough  to 
defeat  a  lease  that  the  lessee  intended  to  use  the  premises  for  gambliDg 
purposes,  and  that  the  lessor  knew  that  he  **  wanted  **  to  do  so. 

2.  Sahe— Under  Seal,  Not  to  he  Changed  by  Parol-^A  sealed  execu- 
tory contract  can  not  be  altered  or  modified  by  a  parol  agreement,  and 
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when  the  plaintifiF  relies  upon  a  contract,  part  of  which  is  in  writing 
and  part  a  parol  agreement,  it  can  not  be  enforced,  and  evidence  tending 
to  change  or  modify  the  written  agreement  is  not  admissible. 

Aetion  for  Bent,— Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Richard  W.  Clifford,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1898.  Reversed  and  remanded. 
Opinion  filed  January  3,  1900. 

MosAN,  Kraus  &  Mater,  attorneys  for  appellants. 

Lawrence  P.  Boyle  and  Walter  A.  Brendeoke,  attorneys 
for  appellee. 

Mb.  Justice  Freeman  delivered  the  opinion  of  the  court. 

This  suit  was  brought  by  appellants  to  recover  from 
appellee  as  ^arantor  upon  a  written  lease.  Appellants 
were  lessors  and  one  Charles  Williams  is  named  in  the  instru- 
ment as  lessee.  The  guarantee  upon  the  back  of  the  lease 
is  as  follows : 

"  For  value  received,  I  hereby  guarantee  the  payment  of 
the  rent  and  the  performance  of  the  covenants  by  the  party 
of  the  second  part  in  the  within  lease,  covenanted  and 
agreed,  in  manner  and  form,  as  in  said  lease  provided.  Wit- 
ness my  hand  and  seal  the  28th  day  of  April,  A.  D.  1893. 
(Signed)  M.  0.  McDonald.     [Seal]." 

A  separate  guaranty  also  upon  the  back  of  the  lease,  and 
identical  in  its  wording  with  the  preceding,  is  signed  as  fol- 
lows: 

"John  McGillen,  [Seal].  John  McGillen,  Chairman  of 
Cook  Co.  Dem.  Cen.  Committee,  [Seal]." 

The  suit  was  defended  upon  the  ground,  first,  that  it  is 
alleged  the  lease  was  actually  made  to  and  intended  for  the 
said  Williams,  and  guaranteed  for  him,  but  possession  there- 
under was  actually  given  to,  and  rent  accepted  from,  the 
Democratic  Central  Committee,  to  the  wrongful  exclusion 
of  Williams;  and  second,  that  the  lease  was  made  to  Will- 
iams for  gambling  purposes,  and  therefore  no  recovery 
could  be  had  thereon. 

It  is  contended  on  the  part  of  appellants  that  Williams 
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was  in  fact  a  mere  figurehead,  in  whose  name  the  lease  was 
taken  for  the  committee,  at  the  instance  of  appellee,  who, 
it  is  claimed,  negotiated  and  guaranteed  the  lease,  under- 
standing perfectly  the  exact  situation  in  this  respect-  It  is 
also  claimed  that  McGillen,  as  president  of  the  committee, 
likewise  guaranteed  the  lease  with  the  same  knowledge 
and  for  the  same  purpose.  A  jury  returned  a  verdict  in 
favor  of  appellee. 

It  is  the  contention  of  appellants  that  the  judgment  is 
contrary  to  the  evidence,  that  the  court  should  have  directed 
a  verdict  in  favor  of  appellants  as  requested,  and  that  there 
was  error  in  giving  and  refusing  instructions.  The  evidence 
is  irreconcilably  contradictory.  It  might  be  entertaining 
to  review  the  various  criticisms  made  upon  the  testimony 
and  some  of  the  testimony  itself,  but  it  would  scarcely  be 
instructive;  and  in  view  of  the  conclusion  we  are  compelled 
to  reach,  we  must  refrain  from  comments  upon  the  testi- 
mony which  might  prejudice  a  new  trial. 

The  following  instruction  was  requested  by  appellants, 
but  refused,  and  the  refusal  of  the  court  to  so  instruct  the 
jury  is  urged  as  error: 

"  If  you  believe  from  the  evidence  that  all  the  parties  to 
the  lease  here  sued  on,  at  the  time  of  its  execution  by 
them,  intended  and  agreed  that  it  should  be  a  lease  for  the 
Democratic  Central  Committee,  and  that  such  committee 
should  occupy  the  premises  described  in  said  lease  during 
the  term  thereof,  and  that  pursuant  to  such  agreement  said 
committee  did  occupy  said  premises  during  said  term,  then 
the  court  instructs  you  that  it  is  your  dutv  to  find  a  ver- 
dict in  favor  of  the  plaintiffs  unless  you  believe,  from  a 
preponderance  of  all  the  evidence,  not  only  that  Williams, 
at  the  time  said  lease  was  made,  intended  to  put  the  prem- 
ises to  a  use  forbidden  by  law,  but  also  that  the  plaintiffs, 
in  making  the  said  lease,  knew  of  the  said  illeffal  mtent  on 
the  part  of  Williams,  arid  the  law  casts  the  buraen  upon  the 
defendant,  McDonald,  to  prove  such  intent  and  knowledge." 

It  is  said  that  this  instruction  should  have  been  given, 
and  that  it  is  proper  to  show  by  oral  evidence  that  the 
lease  was  made  for  the  benefit  of  a  person  other  than  the 
lessee.     1  Wood  on  Landlord  and  Tenant,  par.  300,  p.  365. 
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It  is,  however,  claimed  by  appellants  that,  the  question 
involved  in  this  case  is  not  as  to  the  right  to  sue  the  com- 
mittee as  a  principal;  that  Williams,  the  lessor  named,  is 
liable  as  principal,  but  that  it  is  proper  to  show  that  he  exe- 
cuted the  lease  with  the  intention,  purpose  and  agiLtmiti/it 
that  the  premises  should  be  occupied  as  they  were  by  the 
committee,  and  that  the  occupation  and  use  of  said  prem- 
ises by  the  committee  was  not  a  wrongful  exclusion  of 
Williams,  but  in  fact  his  own  act,  having  been  done  by  and 
with  his  consent  and  the  consent  of  all  parties,  including 
appellee  as  guarantor.  The  defense  of  appellee  to  this,  as 
stated  by  his  counsel  in  their  brief,  is  that  **  after  having  ac- 
cepted rent  from  the  committee  without  Williams'  consent 
and  over  his  protests,  as  the  proof  clearly  shows,  that  they, 
the  appellants,  are  estopped  from  claiming  rent  from  Will- 
iams or  from  the  defendant,  who  guaranteed  the  lease  in  be- 
half of  Williams."  This  contention  raises  a  distinct  issue 
of  fact,  whether  appellants  did  or  did  not  "  accept  rent  from 
the  committee  without  Williams'  consent  and  over  his  pro- 
tests;" whether,  in  other  words,  Williams  was  wrongfully 
excluded  or  whether  such  occupation  and  payment  of  rent 
by  the  committee  was  with  Williams'  express  consent,  in- 
tention and  agreement,  and  that  of  the  guarantor.  Proof 
was  submitted  by  both  sides  on  this  issue,  and  it  is  appar- 
ently sought  to  be  covered  by  the  first  part  of  the  refused 
instruction. 

It  is  undoubtedly  true,  as  claimed  by  appellee's  counsel, 
that  "a  sealed  executory  contract  can  not  be  altered, 
changed  or  modified  by  parol  agreement."  If  it  be  true 
that  appellants  are  relying  on  a  contract  in  this  case,  part 
of  which  is  in  writing  and  part  a  parol  agreement,  then 
it  can  not  be  enforced,  and  evidence  tending  to  change  or 
modify  the  written  agreement  is  not  admissible.  Alschu- 
ler  V.  Schiff,  164  111.  298-302.  But  proof  tending  to  show 
that  Williams,  the  lessee,  himself  let  in  the  committee  and 
authorized  acceptance  of  rent  by  appellants  from  the  com- 
mittee, as  and  for  himself,  would  not  be  inadmissible. 

The  language  of  the  instruction  asked  for  is  at  least  am- 
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biguous  in  that  respect  and  was,  we  think,  properly  refused. 
The  lease  is  not  by  its  terms  made  to  the  Democratic  Cen- 
tral Committee,  and  evidence  that  it  was  so  intended  and 
agreed  would  tend  to  prove  a  new  and  different  parol 
agreement  and  could  not  be  considered  by  the  jury.  The 
clause  in  the  instruction  '^  that  it  should  be  a  lease  for  the 
Democratic  Central  Committee  ^'  is  capable  of  about  the 
same  interpretation  and  is  at  least  open  to  criticism  from 
ambiguity.  Evidence  that  all  parties,  including  the  lessee, 
Williams,  agreed  that  Williams  could  and  would  let  in  the 
committee  to  use  the  premises  and  pay  the  rent  for  him, 
might  make  a  different  case ;  at  least  it  would  not  be  am- 
biguous. 
The  third  instruction  given  for  the  appellee  is  as  follows : 

"  The  court  instructs  the  jury  that  although  the  lease  sued 
on  may  contain  express  covenants  against  using  the  prem- 
ises fpr  gambling  purposes,  still  if  you  believe  from  the  evi- 
dence that  the  lessee,  Williams,  intended  to  use  them  for 
that  purpose,  and  the  plaintiffs  knew  at  and  before  the 
time  of  the  execution  of  the  lease  said  Williams  wanted  or 
intended  to  use  the  premises  for  gambling,  then  the  plaint- 
iffs can  not  recover,  and  you  should  find  for  the  defendant." 

This  instruction  is  fatally  defective,  and  its  defense  is 
not  attempted  by  counsel  for  appellee.  It  is  not  enough  to 
defeat  the  lease  that  Williams  should  have  intended  to  use 
the  premises  for  gambling  purposes,  and  that  appellants 
knew  that  he  "  wanted  "  to  do  so.  Appellants  might  have 
known  that  Williams  intended  to  so  use  the  premises,  and  for 
the  purpose  of  preventing  him  from  carrying  out  such  inten- 
tion inserted  the  express  covenants  against  it  and  intended 
to  enforce  them,  and  told  him  so.  The  question  at  issue 
here  is  not  what  Williams  "  wanted,"  but  whether  in  fact 
the  premises  were  rented  to  Williams  to  be  used  for  gamb- 
ling purposes. 

For  the  error  in  giving  this  instruction  the  judgment  of 
the  Circuit  Court  must  be  reversed  and  the  cause  remanded. 
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I  86      841 

Lieb   Sroelowitz    and   Anna   Sroelowitz   r.    Friedrich  |ri9i8  249 

Schultz.  L??-  ''^' 

1.  FKLUD—When  One  of  Two  Parties  Muut  Suffer.— When  one  of 
two  or  more  innocent  persons  must  suffer  loss,  the  consequence  must 
ultimately  rest  upon  him  whose  conduct  has  made  it  possible  for  the 
loss  to  occur. 

2.  Equity— TFitt  Not  Postpone  the  Jn<erc«<«.— Equity  will  not  post- 
pone the  interest  of  one  who  has  omitted  no  duty  devolving  on  him  to 
the  interests  of  another  whose  negligence  has  made  it  possible  for  a  loss 
to  occur. 

3.  MoRTQAQE — Not  Assignable  at  Law. — A  mortgage  or  trust  deed 
b  not  assignable  at  law,  but  an  assignment  of  the  notes  thereby  secured 
is,  in  equity,  an  assignment  of  such  mortgage  or  trust  deed,  and  a  clear 
distinction  exists  in  this  respect  between  a  negotiable  note  purchased 
and  assigned  in  good  faith,  and  the  mortgage  or  trust  deed  by  which 
such  note  is  secured.  The  former  passes  free  from  all  equities  between 
the  parties,  and  the  holder  of  the  legal  title  may  enforce  payment  in  a 
court  of  law;  but  the  latter,  not  possessing  the  attributes  of  negotiable 
paper,  is  assignable  only  in  equity,  and  subject  to  the  equities  between 
the  original  parties  thereto. 

4.  SnUE^Duty  of  Assignee  to  Give  Notice,— It  is  the  duty  of  the 
assignee  of  a  mortgage  to  give  to  the  mortgagor  notice  of  the  assign- 
ment, not  only  to  ascertain  what,  if  any,  defenses  exist,  but  also  to  pro- 
tect himself  against  bona  fide  payments  made  thereafter  by  the 
mortgagor. 

5.  ^JiMSi— Rights  of  the  Assignee— Notice,-^ThQ  purchaser  of  a  mort- 
gage takes  it  subject  to  all  the  infirmities  to  which  it  is  liable  in  the 
hands  of  the  assignor.  Every  defense  which  the  mortgagor  or  his  rep- 
resentatives could  have  made  against  the  mortgagee  will  be  allowed  in 
a  court  of  chancery  against  an  assignee  of  a  mortgage  or  trust  deed 
who  has  not  given  notice  of  the  assignment  to  the  maker,  for  the  reason 
that  it  is  the  duty  of  a  purchaser  of  a  mortgage  to  make  inquiry  of  the 
mortgagor  if  there  be  any  reason  why  the  obligation  should  not  be 
paid. 

6.  Hkxr—Ab  Between  the  Mortgagor  and  an  Assignee,— A,  mortgage 
is  a  chose  in  action  as  between  the  mortgagor  and  any  subsequent 
assignee,  subject  not  only  to  the  state  of  accounts  between  the  mort- 
gagor and  mortgagee  at  the  time  of  the  assignment,  but  to  all  payments 
made  to  the  mortgagee  at  any  time  before  actual  notice  of  the  assign- 
ment. 

7.  Same — What  the  Assignee  Takes, — An  assignee  takes  a  mortgage 
subject  only  to  the  equities  residing  in  the  original  obligor,  and  not  to 
latent  equities  residing  in  some  third  person  against  the  assignor,  of 
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which  the  assignee  has  no  notice,  such,  for  example,  as  a  centui  que  trust. 
But  the  reason  for  this  does  not  apply  to  a  representative  of  the  mort- 
gagor, although  he  may  be  a  subsequent  grantee. 

8.  Same — Duties  of  the  Mortgagor. — It  is  the  duty  of  the  mortgasfor, 
and  equally  so  of  his  grantees,  in  dealing  with  the  mortgagee,  to  elereise 
that  care  and  prudence  which  an  ordinarily  prudent  person  exercises  in 
the  transaction  of  business. 

9.  Maxim— In  JSgfwiYy.— Equity  will  not  lend  itself  to  deprive  a  party 
of  a  right  which  the  law  has  secured  him,  if  such  right  is  intrinsically 
just  in  itself. 

Bill  to  Foreclose  a  Trnst  Deed.— Appeal  from  the  Curcuit  Court  of 
Cook  County;  the  Hon.  Murray  F.  Tuley.  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  October  term,  1898.  Reversed 
and  remanded  with  directions.    Opinion  filed  January  2,  1900. 

Statement. — This  is  a  bill  to  foreclose  a  trust  deed  and 
set  aside  an  alleged  fraudulent  release  thereof  by  the 
trustee. 

The  trust  deed  in  controversy  was  executed  February  14, 
1891,  by  one  John  0.  Krasa,  to  secure  his  note  for  $4,500, 
due  five  years  after  date,  together  with  ten  interest  coupons, 
the  principal  note  and  coupons  being  payable  to  the  order 
of  the  said  Krasa,  and  by  him  indorsed  in  blank.  The  note 
and  interest  coupons  were  all  payable  at  the  office  of  Theo- 
dore H.  Schintz,  who  was  the  trustee  named  in  the  trust 
deed. 

About  a  month  later,  the  14th  or  15th  of  March,  appellee, 
Schultz,  purchased  at  their  face  value,  and  received  from 
said  Schintz,  the  notes  and  trust  deed  in  question.  No 
notice  of  the  transfer  was  given  to  Krasa,  the  maker. 

The  7th  of  May  following  Krasa  sold  the  property  to  one 
Joseph  Mueller,  subject  to  the  said  trust  deed,  Mueller  assum- 
ing and  agreeing  to  pay  the  notes  thereby  secured.  In 
February,  1892,  Mueller  sold  and  conveyed  the  same  prop- 
erty to  appellants,  subject,  as  before,  to  the  original  trust 
deed  now  in  controversy,  and  the  purchasers  assumed  and 
agreed  to  pay  the  principal  and  eight  remaining  interest 
notes.  Said  interest  notes  were  thereafter  paid  to  Schintz, 
by  whom  the  said  loan  was  originally  made,  and  at  whose 
nfflco  they  were  payable  as  they  respectively  became  due. 
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Schultz,  the  purchaser  and  assignee  of  the  notes,  was  in 
the  habit  of  taking  the  interest  coupons  to  and  leaving  them 
with  Schintz  as  they  were  about  to  mature,  respectively, 
receiving  the  latter's  check  in  payment.  Appellants  usually 
received  notice  from  Schintz  stating  when  the  interest  notes 
would  be  due,  and  that  they  were  payable  at  his  office. 
Schintz  always  had  the  coupons  on  hand  and  always  delivered 
them  to  appellants  as  they  were  paid,  and  the  latter  sup- 
posed Schintz  to  be,  as  he  said  he  was,  the  owner  of  the 
notes  and  trust  deed. 

Appellee,  Schultz,  never  gave  notice  of  his  purchase  or 
ownership  of  the  notes  and  trust  deed,  either  to  Krasa,  the 
original  maker,  or  to  appellants.  So  far  as  appears,  no  one 
but  himself  and  Schintz  had  knowledge  of  Schultz's  inter- 
est until  after  the  principal  note  had  matured  and  been 
released  of  record  by  Schintz  as  trustee.  It  is  CQnceded  by 
all  parties  to  the  record  that  Schultz  never  knew  Krasa  nor 
the  appellants,  and  never  had  any  transactions  in  person 
with  either  of  them  in  connection  with  the  trust  deed  or 
notes. 

Appellants  came  from  Kussia  less  than  a  year  before  they 
purchased  the  premises  in  controversy.  They  were  igno- 
rant of  the  English  language,  which  they  could  neither 
speak,  write  nor  understand. 

In  August,  1895,  appellants  were  notified  by  Schintz  that 
the  principal  note  would  become  due  in  about  six  months. 
In  November  following  they  went  to  Schintz  and  told  him 
they  would  not  be  able  to  pay  the  $4,500  note  in  full  when  it 
matured,  but  could  pay  $800.  Schintz  thereupon  told  them 
they  could  pay  this  sum  and  execute  a  new  mortgage  and 
note  for  the  remaining  $3,700.  Accordingly,  December  4, 
1895,  following,  appellants  went  to  Schintz's  office,  paid  him 
the  $800  and  executed  anew  note  for  the  remaining  $3,700, 
together  with  a  new  trust  deed  upon  the  property  in  con- 
troversy, to  secure  the  same.  At  the  time  this  payment 
was  made  and  the  new  note  executed  appellants  asked 
Schintz  to  cancel  the  old  note  and  mortgage  by  drawing 
a  line  across  it  "  as  they  do  in  Europe,"  and  to  give  the 
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papers  to  them.  Schintz  replied,  telling  them  in  Gennan 
that  such  was  not  thecustom  here,  that  the  old  note  and  mort- 
gage were  of  no  use  and  he  would  destroy  them.  He  pro- 
duced thereupon  certain  papers  apparently  resembling  the 
old  note  and  trust  deed  which  it  is  now  sought  to  foreclose; 
told  appellants  they  were  the  original  papers;  proceeded  to 
tear  them  up,  and  threw  them  in  the  waste  basket,  notwith- 
standing appellants'  request  that  he  deliver  said  papers  to 
them.  Appellants  then  asked  him  for  a  "  clearance  paper." 
He  told  them  he  would  make  out  a  release  deed  and  file  it 
of  record.  This  he  subsequently  did  about  February  19, 
1896,  more  than  two  months  thereafter,  but  not  until  he 
had  been  repeatedly  urged  to  do  so  by  appellants. 

The  original  note  for  $4,500  became  due  on  or  about  Feb- 
ruary 14,  1896,  and  at  or  about  that  time  appellee,  Schultz, 
took  the  trust  deed  and  note  to  the  oflBce  of  Schintz^  and 
asked  for  the  mone}'.  He  was  told  by  Schintz  that  Krasa, 
the  maker,  whose  obligation  appellants  had  long  before 
assumed  and  agreed  to  pay,  was  unable  to  pay  at  that  time, 
but  was  about  to  make  a  new  loan  for  the  purpose;  that 
Schultz  would  have  to  keep  the  papers  and  let  the  matter 
stand  half  a  year  longer,  and  that  it  was  perfectly  good. 
Appellee  was  not  aware  that  Schintz,  as  trustee,  had  released 
the  trust  deed  of  record  until  more  than  a  year  after  such 
release  was  recorded. 

Moses,  Rosenthal  &  Kennedy,  attorneys  for  appellants. 

It  is  the  duty  of  the  assignee  of  a  note  secured  by  a  mort- 
gage to  give  notice  of  the  assignment  to  the  mortgagor, 
not  only  to  ascertain  what,  if  any,  defenses  exist  in  favor 
of  the  mortgagor,  but  also  to  protect  himself  against  any 
bona  Jlde  ^B.yments  made  to  the  mortgagor  by  the  mort- 
gagee. Towner  v.  McClelland,  110  111.  542;  McAuliffe  v. 
Renter,  166  111.  499;  Buehler  v.  McCormick,  169  III.  275. 

The  assignee  of  a  note  secured  by  a  mortgage  takes  the 
mortgage  subject  to  all  defenses  existing  in  favor  of  the 
mortgagor  or  his  assignee  against  the  mortgagee  up  to  the 
time  of  the  notice  of  the  assignment.     Olds  v.  Cummings, 
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31  111.  188;  Walker  v.  Dement,  42  111.  279;  Summer  v. 
Waucrh,  56  111.  531;  McAuliflfe  r.  Reuter,  166  111.  499; 
Euehler  v.  McCormick,  169  111.  275;  Hortsman  v.  Gerker, 
49  Pa.  St.  288. 

The  mortgagor  is  justified  in  dealing  with  the  mortgagee, 
unless  notified  of  an  assignment.  Any  hona  fide  payment 
for  the  full  amount  of  the  mortgage  made  by  the  mort- 
gagor to  the  mortgagee  will  discharge  the  mortgage. 
Towner  v.  McClelland,  110  111.  551;  McAuliflfe  v.  Reuter, 
166  111.  499;  Beuhler  v.  McCormick,  169  111.  275;  Goodale 
V.  Patterson,  51  Mich.  535;  Ingalls  v.  Bond,  66  Mich.  338; 
Johnson  v.  Carpenter,  7  Minn.  183;  Hortsman  v.  Gerker, 
49  Pa.  St.  288. 

If  the  assignee  allow  the  mortgagor  to  believe  that  the 
mortgagee  is  still  the  owner  and  holder  of  the  note  secured 
by  the  mortgage,  and  the  mortgagor  pays,  the  amount  of 
the  mortgage  to  the  mortgagee,  the  assignee  is  estopped 
from  denjungthe  authority  of  the  mortgagee  to  accept  such 
payment  and  release  the  mortgage.  McCabe  v.  Farnsworth, 
27  Mich.  52;  Jones  on  Mortgages,  Vol.  1,  Sec.  791  (3d  Ed). 

The  trustee  named  in  the  trust  deed  may  be  the  owner 
and  holder  of  the  note  secured  by  the  said  trust  deed. 
Bloom  V.  Van  Rensselaer,  15  111.  507;  Foster  v.  Latham,  21 
III.  App.  165;  Darst  v.  Bates,  95  111.  513. 

Where  a  blind  person  or  an  illiterate  person  has  a  written 
instrument  falsely  read  to  him,  the  reader  misreading  it  to 
snch  degree  that  the  instrument  is  of  a  nature  altogether 
different  from  the  instrument  pretended  to  be  read,  then 
there  is  no  negligence  on  the  part  of  the  person  to  whom 
the  instrument  is  being  read  in  accepting  it  as  it  was  read. 
PuflFer  V.  Smith,  57  111.  527;  Rockford,  etc.,  v.  Schunick,  65 
111.  223;  Schaper  v.  Schaper,  84  111.  603;  Van  Brunt  v. 
Singley,  85  111.  281;  Clark  on  Contracts,  292. 

Equity  looks  upon  that  as  done  which  ought  to  have  been 
done.     Bispham  Eq.  Jur.  63;  1  Story  Eq.  Jur.  51. 

Arnold  Tbipp,  attorney  for  appellee. 

The  statute  makes  the  recording  of  deeds  notice  only  to 


Digitized  by  VjOOQ IC 


346  Appellate  Courts  of  Illinois. 

Vol.  8«.]  Sroelowitz  v.  SchulU. 

subsequent  purchasers,  and  in  order  to  affect  the  right  of 
a  prior  mortgagee  the  subsequent  purchaser  must  give  notice 
of  the  trausfer  to  the  prior  mortgagee.  Boone  v.  Clark, 
129  111.  466;  Sees.  30  and  31,  Chap.  30,  Hurd's  R.  S.  1897; 
Hosmer  v.  Campbell,  98  111.  672;  Iglehari  v.  Crane,  42 
111.  261;  2  Jones  on  Mortgages,  Sees.  16  and  24;  McMillan  v. 
McCorraick,  117  111.  79. 

Upon  a  bill  to  foreclose  a  released  mortgage  the  only 
question  is  :  Has  the  debt  been  paid  ?  The  release  having 
been  made  without  the  consent  of  the  holder  of  the  notes, 
the  fact  that  there  was  a  consideration  or  that  the  release 
deed  was  delivered  is  of  no  consequence.  Stiger  v.  Bent, 
111  111.  328;  Keohane  v.  Smith,  97  111.  156. 

The  assignee  of  a  note  and  mortgage  takes  it  subject  only 
to  those  equities  which  exist  in  favor  of  the  mortgagor  at 
the  time  of  the  transfer  and  not  as  to  equities  existing  in 
favor  of  third  parties.     Olds  v.  Cummings,  31  111.  189. 

The  mere  fact  that  one  collects  the  interest  does  not  tend 
to  prove  that  such  person  has  authority  to  collect  the  princi- 
pal note,  or  that  he  was  the  owner  of  such  principal  note. 
Cooley  V.  Willard,  34  111.  68;  Stiger  v.  Bent,  111  111.  326. 

The  payment  of  negotiable  paper  secured  by  mortgage 
without  demanding  the  production  of  the  notes  is  such  neg- 
ligence tliat,  if  loss  accrues  thereby,  the  courts  will  place 
such  loss  upon  parties  making  such  payment.  Keohane  v. 
Smith,  97  111.  156;  Cooley  v.  Willard,  34  111.  68;  Windle  v. 
Bonebreak,  23  Fed.  Rep.  165. 

The  rule  is  that  when  one  of  two  innocent  persons  must 
suffer  loss  he  who,  by  his  negligent  conduct,  made  it  pos- 
sible for  loss  to  occur,  must  bear  it.  Anderson  v.  Warne, 
71  111.  20;  Otis,  Adm'r,  v.  Gardner,  105  111.  436;  Keohane  v. 
Smith,  97  111.  159. 

Mb.  Justice  Freeman  delivered  the  opinion  of  the  court. 

The  controversy  here  is  mainly  between  two  parties,  one 
or  the  other  of  whom  must  suffer  because  of  the  fraud  of  a 
third  person. 

The  principle  is  that  when  one  of  two  or  more  persons 
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must  suffer  loss,  upon  him  whose  conduct  made  it  possible 
for  the  loss  to  occur  must  the  consequences  ultimately  rest. 
Anderson  v.  Warne,  71  111.  20-22,  and  cases  cited;  Otis, 
Adm'r,  v.  Gardner,  105  111.  436-444.  Equity  will  not  post- 
pone the  interest  of  one  who  has  omitted  no  duty  devolving 
on  him  to  the  interests  of  another  whose  neo^ligence  made 
it  possible  for  the  loss  to  occur.  Keohane  v.  Smith,  97  111. 
166-160. 

In  the  case  before  us  it  is  apparent  that  both  appellants 
and  appellee  omitted  certain  precautions,  which  if  observed 
might  have  prevented  the  perpetration  of  the  fraud.  If, 
when  appellee,  Schultz,  purchased  of  Theodore  H.  Schintz 
the  note,  secured  by  the  trust  deed  which  he  now  seeks  to 
foreclose,  he  had  given  to  Krasa,  the  maker,  notice  of  the 
assignment,  Krasa's  grantees  might  have  learned  the 
facts.  Schintz  would  thus  have  been  deprived,  probably, 
of  the  opportunity  of  deceiving  them  by  false  representa- 
tions of  his  continued  ownership  and  possession.  At 
all  events,  Schultz  would,  have  fulfilled  his  legal  obliga- 
tion. On  the  other  hand,  had  appellants  refused  to  pay  the 
$800  and  deliver  the  new  note  of  $3,700  to  Schintz  until  ad- 
vised, by  some  one  disinterested  and  competent  to  ascertain 
the  real  facts,  that  the  originals  had  been  actually  produced 
and  canceled,  as  they  appeared  to  have  been,  the  perpe- 
tration of  the  fraud  would  have  been  eflfectually  prevented. 

It  was  the  duty  of  the  assignee,  Schultz,  to  give  to  the 
mortgagor  notice  of  the  assignment,  not  only  to  ascertain 
what,  if  any,  defense  then  existed,  but  also  to  protect  himself 
against  hona  fide  payments  made  thereafter  by  the  mort- 
gagor. A  mortgage  or  trust  deed  is  not  assignable  at  law, 
but  an  assignment  of  the  notes  thereby  secured  is  in  equity 
an  assignment  of  the  trust  deed.  Buehler  v.  McCormick, 
169  111.  269-274;  McAuliffe  v.  Renter,  166  111.  491-497.  A 
clear  distinction  exists  in  this  respect  between  a  negotiable 
note  purchased  and  assigned  in  good  faith,  and  the  mortgage 
or  trust  deed  by  which  the  note  is  secured.  The  former 
passes  free  from  all  equities  between  the  parties,  and  the 
holder  of  the  legal  title  may  enforce  payment  in  a  court  of 
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law;  but  the  latter  not  possessing  the  attributes  of  negotia- 
ble paper  is  assignable  only  in  equity,  and  subject  to  the 
equities  between  the  original  parties  thereto.  The  purchaser 
of  such  instrument  takes  it  subject  to  all  the  infirmities  to 
which  it  is  liable  in  the  hands  of  the  assignor.  Every 
defense  which  the  mortgagor  or  his  representative  could 
have  made  against  the  mortgagee  will  be  allowed  in  acourt 
of  chancery  against  an  assignee  of  a  mortgage  or  trust  deed 
who  has  not  given  notice  of  the  assignment  to  the  maker, 
for  the  reason  that  it  is  the  duty  of  a  purchaser  of  a  mort- 
gage to  inquire  of  the  mortgagor  if  there  be  any  reason  why 
the  obligation  should  not  be  paid.  Olds  v.  Cummings,  31 
111.  188-192;  McAuliflfe  v.  Reuter,  166  111,  491-496,  497. 
And  this  applies  equally  to  a  trust  deed. 

In  the  case  at  bar,  so  far  as  appears  no  reason  existed  at 
the  time  of  the  purchase  by  and  assignment  to  the  appellee 
in  favor  of  the  maker  of  the  trust  deed  or  any  one  else  why 
the  note  thereby  secured  should  not  be  paid.  In  other 
words,  there  were  no  equities  existing  against  the  trust  deed 
in  the  hands  of  Schintz,  the  holder,  who  stood  in  the  position 
of  mortgagee,  at  the  time  he  assigned  it  to  appellee.  In- 
quiry of  the  maker  would  not  have  developed  any  reason 
existing  at  that  time  why  the  obligation  should  not  be  paid, 
in  accordance  with  its  terms,  to  whoever  might  be  its  owner, 
the  original  holder  or  his  assignee. 

There  was  still  a  possibility,  however;  that  the  maker,  so 
long  as  he  was  without  notice  of  the  assignment,  might  in 
good  faith  make  pa^^ments  to  the  original  holder  of  the 
trust  deed  with  expectation  that  they  would  be  applied 
and  indorsed  on  the  indebtedness  thereby  secured.  In  such 
case  it  has  been  held  the  assignee  would  not  be  protected 
under  the  trust  deed  in  equity.  It  is  said  in  Towner  v. 
McClelland,  110  111.  542: 

"  The  equitable  assignee,  to  protect  his  rights  against  a 
payment  by  the  mortgagor  to  the  mortgagee,  must  give  the 
former  notice,  actual  or  constructive,  of  its  assignment. 
He  may  ])lace  the  assignment  on  record  or  give  notice  of 
the  assignment  to  the  mortgagor." 

In  the  case  before  us  the  payment  intended  to  apply  on 
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the  debt  secured  by  the  trust  deed  was  not  made  by  the 
original  mortgagor.  It  was  made  by  appellants,  as  subse- 
quent grantees  of  the  mortgagor,  they  having  assumed  and 
agreed  to  pay  the  obligation.  It  is  insisted,  however,  by 
appellant's  counsel,  that  the  want  of  notice  of  assignment 
to  the  maker  of  the  note  and  trust  deed  deprives  the 
assignee  of  protection  also  against  payments  made  in  good 
faith  to  the  assignor,  not  only  by  the  maker,  but  by  the 
grantees  of  the  maker. 

In  the  present  case  the  original  maker  of  the  note  is  not 
legally  affected,  as  matters  now  stand,  by  the  transfer  of 
the  trust  deed  without  notice.  He  may  be,  by  the  misap- 
plication of  the  money  intended  to  have  been  applied  in 
payment  of  the  note,  but  of  the  transfer  of  the  note  with- 
out notice  he  can  not  in  any  event  complain.  The  note, 
which  was  payable  to  the  maker's  order  and  by  him 
indorsed,  was  negotiable,  and  passed  as  commercial  paper 
by  the  transfer.  The  want  of  notice  of  the  transfer  is  no 
defense  at  law  against  the  note  for  the  maker,  any  more 
than  for  any  one  else.  It  is  only  as  to  the  trust  deed,  which 
is  not  assignable  at  law,  that  the  want  of  notice  could  bti 
any  protection  to  the  maker  against  the  assignee  seeking  to 
foreclose  in  equity.  But  Krasa,  the  maker  of  the  trusb 
deed,  has  since  parted  with  his  interest  in  the  land,  and  its 
sale  under  foreclosure  to  satisfy  the  note  would  cause  him 
neither  loss  nor  injury.  He  is  not,  therefore,  liable  to  injury 
himself,  as  matters  stand,  unless,  the  debt  not  being  satisfied 
by  foreclosure  and  sale  of  the  land  or  otherwise,  he  is  com- 
pelled at  law  to  pay  it  in  whole  or  in  part. 

The  question  remains,  however,  whether,  when  appellants 
acquired  the  title  and  assumed  and  agreed  to  pay  the  debt 
secured  by  the  trust  deed  in  controversy,  the  latter  became 
subject  as  to  them  to  all  the  infirmities  to  which  it  was 
liable  as  against  the  maker,  their  indirect  grantor,  irre- 
spective of  whether  the  latter  shall  be  injured  or  benelitetl 
by  the  transfer  without  notice. 

The  argument  substantially  is,  that  the  assignee  not  hav- 
ing given  notice  to  the  original  maker  of  the  assignment  of 
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the  trust  deed,  nor  to  any  one  interested  in  the  property 
for  or  through  him,  when  appellants  purchased  they  acquired 
title,  with  the  liability  under  the  trust  deed  "  subject  to  all 
the  infirmities  to  which  it  is  liable  in  the  hands  of  the 
assignor; "  or  in  other  words,  subject  to  all  the  defenses  to 
which  it  was  then  or  might  thereafter  become  liable  in 
favor  of  the  original  maker  until  such  notice  should  be 
given.  The  payment  made  to  Schintz  by  appellants  was 
not  a  payment  of  a  debt  of  their  own  making,  but  a  debt 
upon  which  the  maker  of  the  trust  deed  was  still  liable. 
Appellants  had  agreed  to  pay  his  debt  as  a  part  of  the  con- 
sideration for  the  conveyance.  Had  the  payment  to  Schintz 
been  made  in  good  faith  by  Erasa,  the  original  mortgagor, 
he  having  no  notice  of  the  assignment,  there  can  be  no 
question  apparently  that  such  payment  would  be  a  defense 
in  equity  to  the  foreclosure  of  the  trust  deed.  Why  should 
it  not  be  an  equally  good  defense  in  favor  of  his  represent- 
atives, who  paid  his  debt  for  him  to  the  original  mortgagee, 
whom  they  had  no  reason  to  suppose  was  not  still  entitled 
to  receive  it?  In  Hortsman  y.  Gerker,  49  Pa.  St.  282-288, 
it  is  held  that  when  payment  is  made  under  these  circum- 
stances, without  notice  of  the  assignment  and  without  the 
presence  of  the  mortgage,  the  loss,  as  between  the  party  so 
paying  and  the  assignee,  falls  upon  the  latter.  It  is  said  in 
that  case  that  "the  assignment  operates  as  a  new  contract 
between  the  obligor  and  assignee,  commencing  upon  notice 
of  assignment."  Here  there  was  never  any  such  new  con- 
tract.    It  is  said  in  McAuliflfe  v.  Renter,  166  111.  499  : 

**  Besides,  upon  principle,  an  assignment  of  a  chose  in 
action,  other  than  a  negotiable  instrument,  is  not  perfect  so 
as  to  protect  the  assignee  as  against  equities  between  the 
i  original  parties,  without  notice  to  the  debtor." 

f  In  Johnson  v.  Carpenter,   7  Minn.  176,  it  is  held   that 

where  the  debt  is  secured  by  a  mortgage  on  real  estate  and 

i  also  by  a  negotiable  promissory  note,  the  mortgage  is  a 

'  chose  in  action  as  between  the  mortgagor  and  any  subse- 

quent assignee,  subject  not  only  to  the  state  of  accounts 

\  between  the  mortgagor  and  mortgagee  at  the  time  of  the 


Digitized  by  VjOOQ IC 


First  District — October  Term,  1898.      351 

Sroelowitz  v.  Schultz. 

assignment,  but  to  all  payments  made  to  the  mortgagee  at 
any  time  before  actual  notice  of  the  assignment.  It  is  said 
that  by  such  payments,  made  after  the  assignment  without 
notice,  the  lien  is  extinguished,  the  land  freed  from  the 
incumbrance,  and  the  mortgagee  becomes  a  trustee  of  the 
sum  paid  for  the  benefit  of  the  assignee.  In  Towner  v. 
McClelland,  110  111.  on  p.  551,  it  is  likewise  held  that 
"  where  a  mortgage  is  assigned,  and  the  mortgagor  without 
notice  pays  the  payee,  who  has  parted  with  the  note,  that 
will  discharge  the  mortgage,  and  in  a  suit  to  foreclose,  such 
payment  may  be  set  up  in  bar  of  a  decree  for  its  fore- 
closure." 

If  such  is  the  effect  of  a  payment  made  to  the  mortgagee 
by  and  for  the  mortgagor,  it  is  difficult  to  see  why,  upon 
principle,  the  result  should  not  be  the  same  when  the  pay- 
ment is  made  by  a  representative  and  grantee  of  the  mort- 
gagor who  is  paying  the  latter's  debt  for  him.  It  is  true 
that  an  assignee  takes  a  mortgage  subject  only  to  the  equi- 
ties residing  in  the  original  obligor,  and  not  to  latent  equi- 
ties residing  in  some  third  person,  against  the  assignor,  of 
which  the  assignee  has  no  notice,  such,  for  example,  as  a 
cestui  que  trust  But  the  reason  for  this  does  not  apply  to 
a  representative  of  the  mortgagor,  although  he  be  a  subse- 
quent grantee. 

The  case  before  us  is  not  entirely  free  from  difficulty. 
There  was  an  omission  of  legal  duty  on  one  side,  and  a 
neglect  or  at  least  a  failure  to  obtain  adequate  assurance 
that  the  debt  was  being  paid  to  the  real  holder  upon  the 
other.  The  failure  of  appellee  Schultz  to  give  notice 
deprived  appellants  of  all  means  of  learning,  except  from 
Schintz,  who  the  real  holder  of  the  debt  was.  Appellee, 
however,  not  only  failed  to  give  notice  of  the  assignment, 
but  he  put  it  in  the  power  of  Schintz  to  deceive  by  placing 
in  the  iJitter  s  hands,  regularly  for  collection,  the  interest  cou- 
pons as  they  matured,  with  no  indorsement  or  other  indica- 
tion that  they  were  not  in  fact,  as  appellants  supposed  them 
to  be,  Shintz's  own  property.  What  is  said  in  McAuliffe  v. 
Renter,  above  referred  to,  is  applicable  in  the  case  at  bar,  sub- 
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stituting  Schintz  for  Niehoflf :  "  So  far  from  having  any  in- 
formation to  put  him  upon  inquiry,  by  finding  in  the  hands 
of  Niehoflf  his  coupon  notes,  which  he  paid  as  they  matured, 
he  was  justified  in  the  conclusion  that  the  note  and  trust  deed 
were  there  also."  While  it  is  true  that  appellants  appear 
to  have  placed  a  certain  degree  of  confidence  in  Schintz,  as 
is  claimed  by  appellee's  counsel,  the  same  appears  to  be  true 
also  of  appellee.  When  the  principal  note  was  about  to 
mature,  appellee  showed  apparently  no  less  confidence  in 
Schintz,  for  he  accepted  the  latter's  explanation  of  the  delay 
in  payment  and  assurance  that  the  note  was  good,  without 
further  inquiry,  for  a  very  considerable  length  of  tima  The 
equity  of  appellants  is  manifestly  equal  in  this  respect  to  that 
of  appellee,  and  where  the  equity  is  equal  the  law  must  pre- 
vail. Towner  v.  McClelland,  110  111.  on  p.  550.  The  trust 
deed  not  being  assignable  at  law,  and  the  assignee  having  to 
rely  on  a  court  of  chancery  to  enforce  and  protect  his  rights, 
the  court  of  equity  will  not  enforce  it  in  his  favor  if  it  ought 
not  to  be  enforced  in  the  hands  of  the  assignor,  by  reason  of 
payment  made  to  the  latter  in  good  faith,  when  the  assignee 
has  given  and  the  mortgagor  has  received  no  notice  of  the 
assignment.  "  The  reason  is,  that  equity  will  not  lend  itself 
to  deprive  a  party  of  a  right  which  the  law  has  secured  him, 
if  such  right  is  intrinsically  just  of  itself."  Olds  v.  Cum- 
mings,  supra. 

It  must  not  be  forgotten  that  it  is  the  duty  of  the  mort- 
gagor and  equally  so  of  his  grantees  in  dealing  with  the 
mortgagee  to  exercise  that  care  and  prudence  which  an  or- 
dinarily prudent  person  exercises  in  the  transaction  of  busi- 
ness. It  is  not  claimed  in  the  case  at  bar  that  there  were 
any  facts  or  circumstances  to  put  appellants  on  further 
inquiry  than  they  seem  to  have  made  whether  the  mortgage 
note  had  been  transferred.  There  seems  to  have  been  no 
doubt  in  their  minds,  and  no  reason  to  doubt,  that  Schintz 
was,  as  he  claimed  to  be,  the  owner  of  the  notes  and  trust 
deed.  They  had  never  seen  the  originals,  and  when  Schintz 
showed  them  what  he  told  them  were  the  originals  they 
had  no  reason  to  suspect  and  no  means  of  detecting  the 
fraud.    They  were  unable  to  read,  write  or  speak  English, 
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but  could  converse  in  German  with  Schintz.  They  did  re- 
quest the  production  and  delivery  of  the  note  and  trust 
deed,  and  were  told  by  Schintz  that  it  was  enough  if  these 
were  destroyed.  They  were  led  to  suppose  that  they  had 
seen  this  done  in  their  presence.  They  seem  to  have  endeav- 
ored to  exercise  every  precaution  that  seemed  necessary, 
and  the  only  negligence  attributable  to  them  is  that  the}*^ 
believed  Schintz's  statement,  and  were  deceived.  While 
experience  seems  to  show  that  it  is  never  safe  to  take  every 
man's  word  upon  matters  of  this  kind,  no  matter  how  trust- 
worthy he  may  seem  to  have  been,  it  should  not  be  consid- 
ered gross  negligence  to  put  some  faith  in  our  fellow-men 
where,  after  several  years  experience  with  them,  nothing  has 
occurred,  as  in  this  case,  to  put  us  on  guard  or  inquiry  as 
to  their  honesty  and  truthfulness.  In  this  respect  the  case 
diflfers  materially  from  Keohane  v.  Smith,  97  111.  156,  which 
appellee's  counsel  insist  is  decisive  in  favor  of  appellee. 

In  that  case  no  inquiry  was  made  before  payment  to  the 
mortgagee  whether  the  latter  "  was  still  the  holder  and 
could  rightfully  received  payment,  and  not  to  do  so  was 
gross  negligence."  It  is  said  in  Buehler  v.  McCormick,  169 
111.  269-276,  "  it  is  apparent  that  all  that  has  been  said  in 
the  diflferent  cases  can  not  be  fully  reconciled; "  but  Keo- 
hane V.  Smith  seems  to  turn  upon  the  negligence  of  the 
mortgagor  and  agent  of  the  second  mortgagee  in  not  observ- 
ing "the  usual  care  that  an  ordinarily  prudent  person 
observes  in  the  transaction  of  his  own  business."  Thus  it 
was  said  by  Mr.  Justice  Dickey,  in  his  separate  opinion  in 
Ogle  V.  Turpin,  102  111.  148,  that  in  Keohane  v.  Smith  "the 
second  mortgagee  in  substance  undertook  to  pay  the  debt 
in  the  first  mortgage,  and  by  her  own  negligence  paid  the 
wrong  man."  That  case  is  also  distinguished  in  McAulilTe 
V.  Renter,  supra^  and  appears  to  be  practically  ignored,  if 
not  in  effect  overruled,  in  Towner  v.  McClelland,  supra. 

The  equity  of  the  appellee  in  the  case  at  bar,  being  in  no 
way  superior  to  that  of  the  appellants,  the  principle  is  appli- 
cable as  stated  in  Olds  v.  Cummings,  31  111.  on  p.  193,  the 
leading  case  upon  the  subject: 
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"  The  riffht  of  an  assignee  to  set  at  defiance  a  defense 
which  could  be  made  against  the  assignor  is  an  arbitrary 
statutory  right,  created  for  the  convenience  of  commerce 
alone,  and  must  rely  upon  the  statute  for  its  support;  and 
is  not  fostered  and  encouraged  by  courts  of  equity." 

It  is  said  in  McAuliffe  v.  Renter,  supra: 

"  If  the  assignee  would  protect  himself  he  should  give 
notice  of  the  assignment  to  the  debtor.  If  the  business  of 
the  commercial  world  requires  that  mortgages  shall  pass, 
with  the  negotiable  paper  secured  by  them,  free  from  the 
infirmities  of  non-negotiable  contracts,  the  general  assem- 
bly has  full  power  to  so  provide." 

We  are  of  opinion  that  the  bill  to  foreclose  the  trust  deed 
in  question  can  not  be  maintained.  The  judgment  of  the 
Circuit  Court  must  therefore  be  reversed,  and  the  cause 
remanded  with  directions  to  dismiss  the  bill  for  want  of 
equity. 


Henry  Neil  et  al.  t.  Frederick  Oldach. 

1 .  Appeals— .FVom  an  Interlocutory  Order  of  Injunction,  — No  prayer 
for  an  appea],  and  no  order  of  the  court  aUowing  an  appeal  from  an  inter- 
locutory order  granting  an  injunction,  is  necessary  to  enable  an  appeUant 
to  perfect  his  appeal. 

2.  Verification— (y  a  BiUfor  an  Injunction,^ An  affidavit  in  veri- 
fication of  a  bill  for  an  injunction,  that  **  affiant  has  heard  the  above  and 
foregoing  bill  subscribed  by  him,  etc.,  and  knows  the  contents  thereof, 
and  that  the  same  is  true  of  his  own  knowledge,  except  as  to  those  matters 
which  are  therein  stated  on  information  and  belief,  and  that  as  to  those 
matters  he  believes  it  to  bo  true,  and  that  the  rights  of  the  complainant 
will  be  unduly  prejudiced  if  the  injunction  is  not  issued  immediately 
and  without  notice,"  is  insufficient. 

Interlocutory  Order,  granting  an  injunction.  Appeal  from  ttie  Cir- 
cuit Court  of  Cook  County;  the  Hon.  Charles  Q.  Neely,  Judge, 
presiding.  Heard  in  this  court  at  the  March  term,  1809.  Reversed. 
Opinion  filed  December  21,  1899.    ' 

Felsenthal,  D'Ancona  &  Foreman,  Rffus  8.  Smmokb 
and  Frank  P.  Blair,  attorneys  for  appellants. 
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Neil  V.  Oldach. 
Paynb  &  Chapin,  attorneys  for  appellee. 

Mr.  PREsroiNO  Justiob  Sears  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  from  an  interlocutory  order  of  injunc- 
tion. The  order  was  entered  upon  ex  parte  application,  and 
upon  no  other  showing  than  the  bill  of  complaint,  and  affi- 
davit purporting  to  verify  the  same. 

But  two  questions  are  presented  upon  this  appeal;  the 
first,  by  a  motion  of  appellee  to  dismiss  the  appeal,  and  the 
second  upon  the  contention  of  appellants  that  the  injunction 
was  improvidently  issued  because  of  insufficient  verification 
of  the  bill  of  complaint.  . 

The  motion  of  appellee  to  dismiss  the  appeal  is  based 
upon  supposed  irregularity  in  the  perfecting  of  an  appeal 
prayed  of,  and  allowed  by  order  of,  the  Circuit  Court.  No 
prayer  for  an  appeal  and  no  order  of  the  court  allowing  an 
appeal  were  necessary  to  enable  the  appellants  to  perfect 
their  appeal  from  the  interlocutory  order.  Sid  way  v.  Am. 
Mortgage  Co.,  67  111.  App.  24;  Atlas  Plumbing  Co.  v.  Alles, 
Idem,  252;  Com.  Vault  Co.  v.  Hurd,  73  111.  App.  107;  Hart^ 
zell  V.  Warren,  77  111.  App.  274. 

It  is  also  contended  that  the  bond  is  insufficient  in  form, 
A  bond  was  given  upon  this  appeal,  which  was  approved 
by  the  clerk  of  the  Circuit  Court  and  within  the  period 
fixed  by  the  statute.  The  statute  which  provides  for  the 
taking  of  appeals  from  interlocutory  orders  does  not  pre- 
scribe any  precise  form  of  appeal  bond.  By  the  terms  of 
the  act  the  giving  of  an  appeal  bond  by  the  appellant  to 
secure  costs  in  the  Appellate  Court,  and  its  approval  by  the 
clerk  of  the  trial  court,  operate  to  perfect  the  appeal.  The 
bond  given  in  this  appeal  and  approved  by  the  clerk,  recitts 
that  appellants  "  have  given  notice  of  their  intention  to 
appeal,  and  have  prayed  for  and  obtained  an  appeal  to  the 
Appellate  Court,"  etc.  Though  the  recital  contains  un- 
necessary matter,  yet  the  bond  does  in  effect  secure  the 
payment  of  costs  in  the  Appellate  Court,  and  is  therefore 
sufficient. 
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The  motion  of  appellee  to  dismiss  the  appeal  must  be 
denied. 

The  remaining  question  is  as  to  the  sufficiency  of  the  show- 
ing made  upon  which  the  injunction  order  was  issued.  The 
application  was  ex  parte.  No  evidence  was  presented  in 
support  of  the  application,  and  the  only  ground  for  the 
issuing  of  the  order  was  the  bill  of  complaint  and  the  affi- 
davit purporting  to  verify  the  allegations  thereof.  But  the 
affidavit  is  insufficient  for  that  purpose,  in  that  it  leaves  it 
indelinite  as  to  which  allegations  of  the  bill  are  positively 
verified  and  which  are  stated  to  be  true  upon  information 
and  belief  only.  The  form  of  the  averments  in  this  affidavit 
has  been  before  this  court  several  times,  and  has  in  each 
instance  been  pronounced  insufficient.  The  affidavit  is  in 
part  as  follows:  That  affiant  has  heard  the  above  and  fore- 
going bill  subscribed  by  him,  etc.,  and  knows  the  contents 
thereof,  and  that  the  same  is  true  of  his  own  knowledge, 
except  as  to  those  matters  which  are  therein  stated  on 
information  and  belief,  and  that  as  to  those  matters  he 
believes  it  to  be  true,  and  that  the  rights  of  the  complainant 
will  be  unduly  prejudiced  if  the  injunction  is  not  issued 
r\'  immediately  and  without  notice. 

^  This  is  not  sufficient.     Siegmund  v.  Asher,  37  111.  App. 

122;  Brabrook  T.  Co.  v.  Belding,  40  111.  App.  326;  Heffron 
V.  Rice,  Idem,  244;  Stirlen  v.  Neustadt,  50  111.  App.  378; 
Werner  Co.  v.  First  Nat.  Bank,  55  111.  App.  321;  North 
Elec.  Ry.  Co.  v.  C,  M.  &  St.  P.  Ry.  Co.,  57  111.  App.  409; 
Commerce  Vault  Co.  v.  Hurd,  73  111.  App.  107. 

The  order  is  therefore  reversed. 


/-^. 
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Campbell  &  Zell  Co,  v.  Mahala  Boss. 

1.  EvTDENCK— ConcZtmon  of  Witneases.—When  the  testimony  of  a 
witness  is  a  mere  statement  of  his  conclusion,  it  is  not  sufficient  to  sup- 
port a  judgment  in  favor  of  the  party  holding  the  affirmative  of  the 
issue  on  ^rial. 

2,  Husband  and  Wife— (7i/<<  to  TTt/e.— A  transfer  of  stock  in  an 
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incorporated  company  by  a  husband  to  his  wife,  in  consideration  of 
marriage,  in  accordance  with  a  promise  made  her  before  her  marriage, 
in  good  faith,  where  the  husband  is  solvent,  can  not  be  avoided  by  sub- 
sequent creditors. 

3.  Stock— 2>aiw/era  by  Delivery  of  Certificate, — A  delivery  of  a  cer- 
tificate of  stock  of  a  corporation  by  a  husband,  in  good  faith,  to  bis  wife, 
as  a  gift  in  consideration  of  marriage,  in  accordance  with  a  promise 
made  her  before  her  marriage,  is  sufficient  to  protect  her  from  attach- 
ments against  the  husband^s  subsequent  creditors,  even  though  there 
has  been  no  transfer  in  writing  upon  the  books  of  the  corporation. 

4.  FRAViy^WitJiout  Evidence  of  Z>e6<.— Without  evidence  of  indebt- 
edness due,  showing  him  to  be  a  creditor,  one  can  not  raise  questions  of 
fraud. 

Attachmeiit.— Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  October  term,  1898.  Affirmed.  Opinion  filed  Decem- 
ber 19,  1899. 

John  Beid  McFee,  attorney  for  appellant. 
James  S.  Cummins,  attorney  for  appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

This  is  an  attachment  suit  brought  by  appellant,  a  non- 
resident corporation  doing  business  in  Baltimore,  against 
one  William  A.  Ross,  a  resident  of  Boston,  Massachusetts. 

The  property  attached,  consisting  of  one  hundred  shares 
ot  stock  in  the  Congress  Hotel  Company  of  Chicago,  is 
claimed  by  appellee,  who  files  her  interplea  in  said  suit,  set- 
ting up  that  at  the  time  of  the  service  of  the  attachment 
writ  the  stock  in  question  was  and  still  is  her  property; 
that  appellants  were  aware  of  that  fact,  and  that  ttie  cer- 
tificates representing  said  stock  had  been  assigned  to  her 
for  a  valuable  consideration,  and  were  in  her  possession  and 
control,  of  which  appellant  had  notice. 

The  case  was  submitted  to  the  court,  a  jury  being  waived. 
The  issues  were  found  in  favor  of  appellee  and  judgment 
rendered  accordingly.  From  that  judgment  this  appeal  is 
prosecuted. 

The  copy  of  the  account  sued  on,  attached  to  appellant's 
declaration,  shows  the  alleged  indebtedness,  to  recover  which 
the  suit  is  brought,  to  be  for  cash  and  merchandise.     The 
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only  evidence  of  the  existence  of  a  debt  from  Eoss  to  appel- 
lant is  the  deposition  of  the  president  of  the  appellant  com- 
pany. He  states  that  said  appellant  "  has  attached  some 
stock  in  Chicago  for  a  debt  due  the  company  by  William 
A.  Ross.  The  amount  of  the  indebtedness  is  about  $2,300. 
I  haven't  the  exact  figures  up  to  the  present  time.  There 
are  some  matters  open  yet  that  will  increase  this  amount 
still."  On  the  other  hand  Ross  in  his  deposition  states  that 
the  appellant  company  owes  him  about  twenty-five  thousand 
dollars.  The  evidence  is  not  sufficient  to  have  justified  the 
court  in  finding  in  favor  of  appellant  upon  the  foundation 
question  of  the  existence  of  a  just  claim  against  Ross,  the 
alleged  attachment  debtor.  The  testimony,  in  the  language 
of  appellant's  counsel  in  his  brief,  shows  "  that  bitter  diflfer- 
ences  existed  between  the  appellant"  and  Ross.  But  it  only 
presents,  upon  one  side,  a  general  statement  that  an  indebt- 
edness exists  in  favor  of  appellant,  and  on  the  other  side  a 
claim  that  such  indebtedness  exists  against  appellant  and  in 
favor  of  Ross,  against  whom  the  attachment  suit  is  brought. 
There  is  not  sufficient  evidence  to  support  the  claim  that 
appellant  has  a  right  in  law  to  demand  and  recover  of  Ross 
any  sum  whatever.  The  statement  of  appellant's  witness 
is  a  statement  of  his  conclusion,  and  not  of  the  facts  upon 
which  the  conclusion  is  based.  McGeoch  v.  Hooker,  11  111. 
A  pp.  649-652.  There  is  evidence  to  the  effect  that  Ross 
procured  the  stock  in  question  by  or  through  appellant,  but 
it  is  conceded  that  the  stock  absolutely  belonged  to  Ross, 
and  he  testifies  that  he  had  paid  appellant  in  full  therefor, 
and  "  largely  in  excess." 

Appellant's  counsel  concedes  that  proof  of  the  relation  of 
debtor  and  creditor  is  necessary,  where  the  interpleading 
claimant  proves  a  transfer  valid  as  between  the  parties, 
which  it  is  sought  to  set  aside  for  actual  fraud.  But  he 
insists  that  the  transfer  to  appellee,  by  her  husband,  of  the 
stock  in  controversy  was  not  only  actually  fraudulent,  but 
that  it  was  void  between  the  parties  themselves.  It  is  said 
in  Yost  Mfg.  Co.  v.  Alton,  168  111.  564,  that  "  without  evi- 
dence of  indebtedness  due  appellant,  the  appellant  oan  not 
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raise  any  question  of  fraud,  it  not  being  shown  to  be  a 
creditor." 

It  is  urged  that  appellee  has  no  title  superior  to  the 
attachment,  and  no  title  as  between  herself  and  her  hus- 
band, Ross,  the  defendant  in  the  suit.  The  evidence  suffi- 
ciently sustains  her  title  against  him.  The  substantial 
point  of  this  contention,  however,  seems  to  be  that  the 
stock  in  question  was  not  sold  to  appellee  for  a  valuable 
consideration,  and  is  therefore  liable  to  be  taken  on  execu- 
tion, in  accordance  with  Sec.  52,  Chap.  77,  Rev.  Stat. 
Appellant,  however,  has  no  judgment  or  execution  and 
could  not  have  under  the  testimony  as  it  now  stands. 

As  to  the  consideration  for  the  transfer,  there  is  evidence 
tending  to  show  that  the  stock  was  given  to  appellee  by 
her  husband  as  a  gift,  in  consideration  of  marriage,  in 
accordance  with  a  promise  made  appellee  before  her  mar- 
riage. She  testifies  that  he  told  her  she  should  give  him 
a  dollar  to  make  it  binding,  and  that  she  jokingly  did  so. 

There  is  no  evidence  tending  to  show  that  Ross  was 
not  entirely  solvent  at  this  time,  nor,  as  has  been  said, 
is  there  satisfactory  proof  sufficient  to  sustain  a  claim 
that  he  was  then  indebted  to  appellant.  On  the  contrary 
the  existence  of  such  indebtedness  is  explicitly  denied. 
Under  these  circumstances,  we  know  of  no  reason  why 
he  could  not  make  a  gift  to  his  wife  of  the  stock  in  ques- 
tion, valid  as  against  appellant's  attachment.  There  is 
uncontradicted  evidence  that  the  certificates  of  stock  were 
actually  delivered  to  appellees,  and  were  in  her  posses- 
sion a  considerable  period  before  this  attachment  suit  was 
begun,  and  have  remained  in  her  possession  ever  since. 
Crawford  v.  Logan,  97  111.  396-399,  and  cases  there  cited. 

It  is  urged  that  the  stock  had  not  been  actually  transferred 
upon  the  books  of  the  company  prior  to  the  attachment. 
This  appears  to  be  true,  but  it  also  appears  that  the  com- 
pany had  been  three  times  notified  in  writing  of  the  trans- 
fer of  the  stock  to  appellee  prior  to  the  commencement  of 
this  suit.  Her  counsel  testifies  that  with  the  certificates  in 
bis  possession  he  went  to  the  company  before  this  suit  was 
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begun,  and  gave  them  notice  that  he  represented  Mrs.  Ross, 
and  desired  the  stock  transferred  on  the  books  of  the  com- 
pany, subject  to  another  attachment  suit  then  pending.  It 
is  conceded  also  that  appellant  had  notice  of  appellee's 
claim  as  owner,  before  bringing  the  present  suit.  Under 
these  conditions  appellee's  title  must  be  considered  good  as 
against  appellant.  All  that  could  be  accomplished  by  an 
actual  transfer  in  the  way  of  notice  to  all  parties  concerned, 
the  hotel  company  and  appellant,  was  attained.  It  does  not 
appear  that  api)ellee  was  at  fault  if  the  company  delayed  or 
neglected  to  make  the  actual  entries  completing  the  trans- 
fer. The  intention  of  the  statute  as  it  now  stands  was 
to  give  more  commercial  freedom  to  transfers  of  stock,  and 
make  them  as  nearly  negotiable  as  possible;  and  the  deliv- 
ery of  the  certificates  constitutes  under  the  facts  of  this  case 
a  valid  transfer  as  against  appellant.  Rice  v.  Gilbert,  173 
111.  348-353. 
The  judgment  of  the  Superior  Court  must  be  affirmed. 


Independent  Medical  College  v.  L.  G.  H.  E.  Zeigler  et  al. 

1.  Equity  Practice— TVioi  on  Bill  and  Answer.— When  a  trial  is 
had  upon  bill  and  answer,  and  no  replication  Qled,  according  to  the 
uniform  rule  of  practice  in  a  court  of  equity  the  answer  must  be  con- 
sidered as  true.  The  complainant  admits  that  all  that  is  stated  in  the 
answer  is  true,  whether  it  is  responsive  to  the  biU  or  not,  and  that  he 
has  no  ground  for  relief,  except  the  facts  which  are  substantially  ad- 
mitted in  the  answer  to  be  true. 

2.  InJvucTiovs— Suggestion  of  Damages  on  Dissolution.— A  sugges- 
tion of  damages  in  this  class  of  cases  takes  the  place  of  a  declaration, 
and  should  be  so  framed  as  to  give  the  opposite  party  information  with 
reasonable  certainty  of  the  nature  and  amount  of  the  damages  claimed. 

8.  Same—  What  Solicitor's  Fees  Are  Recoverable.— A  defendant  may 
recover,  as  damages  on  the  dissolution  of  an  injunction,  the  solicitor's 
fees  which  he  has  paid  or  become  obligated  to  pay,  for  servicer  ren- 
dered in  obtaining  a  dissolution  of  the  injunction,  but  not  those  rendered 
in  the  general  defense  of  the  suit. 

Bill  for  Relief.— Appeal  from  the  Superior  Court  of  Cook  County; 
the  Hon.  Fakum  Q.  Ball,  Judge,  presiding.    Heard  in  the  Branch 
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Appellate  Court  at  the  March  term,  1809.    Alfirmed  in  part  and  reversed 
in  part.    Opinion  filed  January  2,  1900. 

William  T.  Blair,  attorney  for  appellant. 
W.  E.  Hughes,  attorney  for  appellees. 

Me.  Justice  Shepard  delivered  the  opinion  of  the  court. 

This  appeal  calls  in  question  the  correctness  of  two 
decretal  orders — one  dissolving  an  injunction  and  dismiss- 
ing the  bill,  upon  bill  and  answers,  and  the  other,  the 
assessment  of  damages  awarded  upon  the  dissolution  of  the 
injunction. 

The  bill  set  up  the  engagement,  for  a  specified  term,  of 
appellee  Zeigler,  evidenced  by  a  written  contract  between 
himself  and  appellant,  and  charged  certain  specific  viola- 
tions of  the  contract  by  him  and  his  consequent  discharge, 
the  bringing  of  suits  by  Zeigler,  and  the  two  other  appel- 
lees at  his  instigation,  against  appellant,  and  alleges  special 
acts  of  harassment  to  appellant  in  connection  with  such 
suits. 

The  prayer  of  the  bill  was  directed  to  restraining  Zeigler 
and  the  two  other  appellees  from  instituting  further  suits 
against  the  appellant,  and  from  proceeding  any  further  in 
such  suits  as  were  pending,  and  for  an  accounting  with 
Zeigler.  A  preliminary  injunction  was  granted  substan- 
tially as  prayed. 

The  defendants  severally  answered,  denying  all  the  ma- 
terial allegations  of  the  bill  as  to  everything  upon  which 
the  bill  could  stand,  and  without  any  replication  being  tiled 
by  the  complainant  the  cause  was  by  agreement  set  down 
for  hearing  on  the  merits,  upon  bill  and  answers  and  upon 
affidavits  in  support  of  the  motion  to  dissolve  the  injunc- 
tion. 

"  When  a  trial  is  had  upon  bill  and  answer,  and  no  repli- 
cation is  filed,  according  to  the  uniform  rule  of  practice  in 
a  court  of  equity,  the  answer  must  be  considered  as  true." 
Mason  v.  McGirr,  28  111.  322;  DeWolf  v.  Dmg,  2  Gilra. 
679;  Kitchell  v.  Burgwin,  21  111.  40,  County  of  Cook  v. 
Great  Western  R.  R.  Co.,  119  111.  218. 
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Upon  such  a  hearing,  '^  the  complainant  admits  that  all 
that  is  stated  in  the  answer  is  true,  whether  it  be  respon- 
sive to  the  bill  or  not,  and  that  he  has  no  ground  for  relief, 
except  the  facts  which  are  substantially  admitted  in  the 
answer  to  be  true."     DeWolf  v.  Long,  supra. 

It  necessarily  follows,  from  the  rule  of  equity  practice 
stated,  that  the  bill  was  properly  dismissed,  there  beinp^  no 
evidence  whatever  to  sustain  it,  and  the  answers  being 
admitted  to  be  true. 

Subsequently,  evidence  was  heard  in  support  of  the  sug- 
gestion of  damages  that  was  filed  by  leave  of  court,  and  an 
award  of  $225  as  damages  for  the  wrongful  issuing  of  the 
injunction  was  given. 

A  written  suggestion  of  damages  was,  by  order  of  court, 
entered  November  1,  1898,  filed  on  that  day  nunc  pro  tunc 
as  of  October  26,  1898,  which  last  day  was  the  date  of  the 
entry  of  the  final  decree. 

It  is  recited  in  the  final  decree  that  "  thereupon  the  de- 
fendants suggest  damages, and  file  their  suggestion  in  writ- 
ing of  the  damages  by  them  sustained  on  account  of  the  issu- 
ing of  said  injunction,  and  the  same  being  done,  *  *  ♦ 
it  IS  further  ordered  that  the  hearing  of  the  suggestions  of 
damages  made  by  the  defendants  oe  continued  until  No- 
vember 1,  1898." 

Such  recitals  and  order  must,  we  think,  be  given  full 
effect,  as  meaning  that  suggestions  of  damages  in  writ- 
ing, as  required  by  statute,  were  then  on  file;  and  must  be 
held  to  have  furnished  all  the  record  data  that  was  required 
to  warrant  the  court  in  permitt '  ng,  by  a  nunc  pro  tunc  order, 
the  supplying  of  missing  written  suggestions  as  of  the  date 
of  the  decree. 

The  order  assessing  damages  is  as  follows : 

"  And  said  suggestion  of  damages  now  coming  on  to  be 
heard  in  open  court,  on  the  evidence  heard  in  the  pres- 
ence of  complainant's  counsel,  the  court  does  assess  the 
damages  occasioned  to  the  defendants  (upon  the  dissolu- 
tion of  the  injunction)  by  a  wrongful  issuing  thereof  at  the 
sum  of  two  hundred  and  twenty-five  dollars  and  awards 
execution  against  the  complainant  therefor." 

The  suggestions  of  damages  specified,  first,  the  loss  of 
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time  from  business  of  each  defendant  severally,  in  the 
preparation  of  the  cause  for  trial  and  attending  court; 
and  second,  "  for  attorney'^  fees  necessarily  required  and 
the  expense  thereof  incurred  in  preparing  this  case  for  trial 
and  in  arguing  the  same  before  the  court  on  three  dififerent 
occasions." 

The  only  evidence  heard  or  offered  in  support  of  the  sug- 
gestions of  damages  was  in  relation  to  the  attorney's  or 
solicitor's  fees.  The  solicitor  who  appeared  for  and  filed 
answers  for  the  several  appellees  and  represented  them  at 
the  hearing,  testified  that  he  had  no  bargain  with  the  de- 
fendants (appellees)  as  to  the  extent  of  his  fees,  and  added  : 
"  I  expect  to  charge  the  usual,  customary  and  reasonable 
fees  for  the  services  of  lawyers  in  this  class  of  cases." 

Assuming  that  the  testimony  of  other  practicing  lawyers 
who  testified  as  to  the  value  of  the  services  rendered  in  the 
cause,  upon  the  hypothesis  of  services  rendered  as  stated  by 
the  solicitor  for  the  defendants,  was  sufficient  to  justify  the 
award  made,  so  far  as  amount  is  concerned,  we  can  not 
sustain  the  order  that  was  entered. 

A  suggestion  of  damages,  in  this  class  of  cases,  takes  the 
place  of  a  declaration,  and  should  be  so  framed  as  to  give  the 
opposite  party  information  with  reasonablecertainty,  of  the 
nature  and  amount  of  the  damages  claimed.  Howard  v. 
Austin,  12  111.  App.  655;  Winkler  v.  Winkler,  40  111. 
179;  Stinnett  v.  Wilson,  19  111.  App.  38. 

Neither  the  suggestion  that  was  filed,  nor  the  evidence 
that  was  heard  in  support  of  it,  made  any  discrimination 
between  services  rendered  in  the  cause  generally,  and  those 
specially  rendered  in  procuring  a  dissolution  of  the  injunc- 
tion. The  written  suggestion  is  for  "  preparing  this  case 
for  trial  and  in  arguing  the  same."  In  the  solicitor's  tes- 
timony, it  appears  that  one  of  the  arguments  before  the 
court  involved  the  question  of  multiplicity  of  suits;  another 
was  upon  the  right  of  appellant  to  amend  its  bill,  and  the 
third  one,  upon  a  hearing  of  "  the  whole  case." 

"The  rule  is,  that  a  defendant  may  recover,  as  damages 
on  dissolution  of  an  injunction,  the  solicitor's  fees  which  he 
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has  paid  or  become  obligated  to  paj,f  or  services  rendered  ob- 
taining a  dissolution  of  the  injunction,  but  not  those  rendered 
in  the  general  defense  of  the  suit.  *  *  *  In  Alexander 
V.  Colcord,  85  111.  323,  it  was  held  to  be  serious  objection 
to  the  evidence  in  support  of  a  suggestion  of  damages  of 
this  character,  that  it  made  no  discrimination  between  serv- 
ices rendered  in  the  case  generally,  and  services  which  were 
strictly  necessary  to  procure  a  dissolution  of  the  injunction." 
Lambert  v.  Alcorn,  144  111.  313. 

And  it  was  held  in  the  last  cited  case  that,  such  discrimi- 
nation not  being  made,  there  was  no  evidence  upon  which 
the  assessment  of  damages  could  be  based,  and  that  the 
portion  of  the  decree  there  under  review,  relating  to 
damages,  could  not  be  sustained. 

This  might  perhaps  be  sufficient  for  this  case,  but  we 
may  add,  the  award  of  damages  is,  also,  too  uncertain  to 
be  sustained.  It  is  not  in  favor  of  anybody.  It  awards 
execution  against  the  complainant  but  does  not  name  any 
one  in  whose  favor  execution  should  run. 

That  portion  of  the  decree  which  dismisses  the  bill  for 
want  of  equity  at  the  costs  of  appellant  is  affirmed,  but  the 
portion  assessing  damages  for  the  dissolution  of  the  injunc- 
tion is  reversed.  The  costs  of  the  appeal  will  be  taxed 
against  the  appellees.  Affirmed  in  part,  and  reversed  in 
part. 


0.  W.    Buckingham   et   al.  v.  Frederick    J.  Shoyer^ 
Interpleader. 

1.  Interpleader — What  Judgment  Entitled  to. — An  interpleader  is 
permitted  for  the  purpose  of  establishing  his  title  to  the  property  or 
fund  in  dispute.  The  sole  issue  is  the  ownership  of  the  property,  and  if 
he  Bucceeds  in  establishing  his  title  to  the  property  or  fund,  as  against  the 
plaintiffs  in  the  attachment,  the  only  judgment  he  is  entitled  to  is  for 
his  costs. 

2.  Garnishment— l^nda  in  Custodia  I-cgw.— Funds  in  the  hands  of 
a  garnishee  are  in  custodia  legis  immediately  on  the  service  of  the 
writ  upon  him,  and  from  that  tune  he  holds  the  funds  as  agent  of  the 
court  and  remains  in  the  custody  of  tlie  law,  subject  to  the  determina- 
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tion  of  the  cotirt,  when  the  issues  or  interplead  or  other  claims  shall  be 
made  up,  of  the  ownership^of  such  funds. 

8.  JuDQUEKra—Svbsequently  Reversed, — At  common  law,  when 
money  had  been  paid  on  a  judgment  which  is  afterward  reversed,  resti- 
tution might  be  ordered  without  a  scire  facias. 

4.  SAXEi^ Discharge  of  the  Oamishee—Costs, — When  it  appears  that 
the  money  or  property  in  the  hands  of  a  garnishee  is  not  the  money  or 
property  of  the  defendant  in  the  attachment,  the  proper  judgment  is 
that  the  garnishee  be  discharged  and  that  the  interpleader  recover  his 
costs  of  and  from  the  plaintiffs  in  the  attachment.  In  such  case  the 
garnishee  should  also  receive  his  costs. 

Garnishment,  Interpleader,  etc. — Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Edward  F.  Dunne,  Judge,  presiding.  Heard 
in  this  court  at  the  March  term,  1899.  Reversed  and  remanded.  Opin- 
ion filed  January  4, 1900. 

Statement  by  the  Court. — Septembers,  1893, appellants 
sued  out  a  writ  of  attachment  against  James  Bole  for  a 
claim  of  $1,279.25,  by  which  Marshall  Field  &  Co.  and 
George  P.  Gore  &  Co.  were  directed  to  be  served  as  gar- 
nishees, which  writ  was  returned  by  the  sheriff  no  prop- 
erty found  and  served  on  said  garnishees.  There  was  no 
personal  service  on  the  defendant  Bole.  He  was  served  by 
publication  only.  September  20,  1893,  interrogatories  to 
the  garnishees  were  filed,  which  were  answered  by  Mar- 
shall Field  &  Co.  September  20,  1893,  admitting  indebted- 
ness to  Bole,  the  defendant  in  attachment,  in  the  sum  of 
$718.10,  and  by  George  P.  Gore  &  Co.,  admitting  indebt- 
edness to  Bole  in  the  sum  of  $360.70.  September  20, 1893, 
appellee,  Shoyer,  filed  an  interplea  claiming  that  the  moneys 
in  the  hands  of  the  garnishees  belonged  to  him  as  assignee. 
Appellee's  plea  of  interpleader  was  subsequently  amended 
by  averring  that  September  6,  1893,  James  Bole  and  wife, 
by  deed  of  assignment,  assigned  to  him,  Shoyer,  all  his 
property  wherever  situated  or  found,  in  trust,  to  dispose  of 
the  same  and  to  pay  all  just  demands  of  his,  Bole's,  cred- 
itors, and  also  by  averring  that,  by  virtue  of  said  assign- 
ment, the  moneys  in  the  hands  of  said  garnishees  belonged 
to  him,  Shoyer. 

October  6,  1893,  judgment  was  rendered  by  default  in 
faTor  of  the  plaintiff  in  the  attachment  suit  (appellants 
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here),  and  against  Bole  for  the  sum  of  $1,279.50  and  costs 
of  suit,  and  in  favor  of  Bole  for  the  use  of  appellants, 
against  Marshall  Field  &  Co.  as  garnishee,  for  $718.10,  and 
against  Gteorge  P.  Gore  &  Co.,  garnishees,  for  $360.70. 
November  16,  1893,  while  appellee's  interplea  was  pend- 
ing, the  garnishees  paid  to  appellants  the  amount  for  which 
judgments  were  rendered  against  them,  as  above  stated, 
and  November  17,  1893,  appellants  entered  on  the  record 
satisfaction  of  the  judgments  against  the  garnishees. 

May  27,  1895,  appellants  joined  issue  on  the  interpleader 
of  appellee,  a  trial  was  had  before*  the  court  and  a  jury  in 
November,  1898,  and  the  jury  returned  the  following  ver- 
dict: 

"  We,  the  jury,  find  the  issues  upon  the  interplea  of  Fred- 
erick J.  Shoyer,  assignee,  for  the  interpleader,  Frederick  J. 
Shoyer,  assignee,  and  find  ownership  and  title  to  the  moneys 
paid  by  Marshall  Field  &  Company  and  George  P.  Gore  & 
Company  to  plaintiffs  Buckingham  and  Paulson  in  ^aid  in- 
terpleader, Frederick  J.  Shoyer,  assignee." 

November  16,  1898,  appellee,  Shoyer,  filed  his  petition 
averring  the  filing  of  his  interplea,  the  answers  of  Marshall 
Field  &  Co.  and  George  P.  Gore  &  Co.,  and  the  judgment 
rendered  as  heretofore  stated,  and  averring  that  appellants, 
wrongfully  and  in  violation  of  his  rights,  collected  and  re- 
ceived from  the  garnishees  the  amounts  which  they  owed, 
respectively,  and  that  they  still  hold  the  same,  and  praying 
that  he  may  be  adjudged  to  be  the  owner  of  said  moneys, 
and  that  appellants  may  be  ordered  to  pay  the  same  to  him. 

November  30, 1898,  the  court  entered  a  judgment  wherein, 
after  reciting  the  facts  substantially  as  above  stated,  it 
is  adjudged  that  the  moneys  in  the  hands  of  the  garnishees 
at  the  time  of  service  on  them  were  and  still  are  the  prop- 
erty of  appellee,  Shoyer,  and  ordering  appellants  to  pay 
said  moneys,  amounting  to  the  sum  of  $10,078.80,  to  the  clerk 
of  the  court  for  the  use  of  Frederick  J.  Shoyer,  and  that 
said  Frederick  J,  Shoyer  have  execution  therefor.  From 
this  judgment  this  appeal  is  taken. 

Kemy  &  Mann,  attorneys  for  appellants. 

Under  the  statute  the  judgment  must  be  either  that  the 


Digitized  by  VjOOQ IC 


First  District — March  Term,  1899.       367 

Buckingham  v.  Shoyer. 

property  is  in  the  claimant,  and  costs  of  suit,  or  for  costs  of 
sait  for  the  plaintiff  in  the  attachment.  (Bev.  Stat.,  Chap. 
11,  Sec.  29.) 

There  is  no  provision  in  the  statute  for  a  judgment  in 
personam  against  the  plaintiff  in  the  attachment,  excepffor 
costs  incurred  by  the  interpleader.  Mills  v.  Thompson,  61 
Mo.  415;  Hewson  v.  Tootle,  72  Mo.  632. 

The  judgment  in  cases  like  the  one  at  bar,  when  the  inter- 
pleader succeeds,  should  be  that  the  money  in  the  hands  of 
the  garnishees  is  the  money  of  the  interpleader,  and  for  costs 
against  the  attachment  plaintiffs.  A  money  judgment  is 
not  proper.  Hewson  v.  Tootle,  72  Mo.  632;  Mills  v.  Thomp- 
son, 61  Mo.  415;  Com.  Nat'l  Bk.  v.  Payne,  60  111.  App.  346; 
Walton  V.  D.  C.  &  B.  R.  Mills,  37  111.  App.  264;  Glover  et 
al.  V.  Wells,  40  111.  App.  350;  Carpenter  v.  McClure,  37 
Vt.  127. 

The  judgment  being  that  the  money  in  the  hands  of  the 
garnishees  is  the  money  of  the  interpleader,  he  must  be  left 
to  pursue  his  remedy  against  the  garnishees.  Carpenter  v. 
McClure,  37  Vt.  127. 

The  money  in  the  hands  of  the  garnishees  having  been 
adjudged  to  be  the  money  of  the  interpleader,  and  such 
money  having  been  paid  to  the  plaintiffs  in  the  attachment, 
the  interpleader  would  have  his  action  against  the  plaintiffs 
in  the  attachment  for  money  had  and  received,  and  in  the 
event  of  such  a  suit  being  brought,  the  plaintiffs  in  the 
attachment  would  have  the  right  to  set  off  any  claims  they 
might  have  against  the  assignee  on  account  of  the  claim  in 
suit  in  the  attachment  proceedings,  as  well  as  other  claims 
which  may  not  have  been  due  at  the  time  the  attachment 
proceedings  were  begun.  Trieber  v.  Blocher,  10  Md.  14; 
Clark  V.  Brott,  71  Mo.  473. 

Peck,  Miller  &  Starr,  attorneys  for  appellee,  contended 
that  upon  the  facts  disclosed  by  the  record  in  this  cause  the 
court  had  authority  to  enter  a  personal  judgment  against 
the  holders  of  the  fund — Buckingham  &  Paulson.  2  Tidd 
Pr.  1033;  Wells,  Jur.,  Sec.  145,  p.  135;  Winters  v.  Helm,  3 
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Nev.  397;  Juilliard  v.  May,  130  111.  87;  Darby  v.  Brown,  8 
Price,  607. 

The  judgment,  however,  was  not  a  judgment  in  form,  but 
an  order  that  plaintiffs,  who  had  wrongfully  obtained  pos- 
session of  the  money  in  controversy,  should  make  restitu- 
tion thereof,  and  pay  the  same  into  court  or  to  the  owner 
thereof,  and  was  authorized.  Bank  of  U.  S.  v.  Bank  of 
Wash.,  6  Pet.  (31  U.  S.)  299;  Doe  v.  Thorn,  1  M.  &  S.  425; 
Clark  V.  Pinney,  6  Cow.  300;  Darby  v.  Brown,  8  Price, 
607;  Ryan  v.  Burkam,  42  Ind.  597;  Shirk  v.  Wilson,  13 
Ind.  129;  Juilliard  v.  May,  130  111.  87;  2  Tidd  Pr.  1033;  Mor- 
rison V.  New  Bedford,  etc.,  7  Gray,  269;  Parmer  v.  Ballard,  3 
Stew.  (Ala.),  326;  Oppenheim  v.  Pittsburgh,  etc.,  R.  Co.,  85 
Ind.  471;  Ohio,  etc.,  Ry.  Co.  v.  Alvey,  43  Ind.  180;  Web- 
ster V.  Lowell,  2  Allen,  123;  Howard  v.  McLaughlin,  98  Pa. 
St.  440;  Telles  v.  Lynde,  47  Fed.  Rep.  912;  Ilimrod  v. 
Baugh,  85  111.  437;  Shinn  on  Attach,  and  Gam.,  Sec.  474; 
same.  Sec.  671,  and  cases  cited;  Drake  on  Attach.,  Sec.  710; 
Cram  v.  Shackleton,  64  N.  H.  44;  Lawrence  v.  Lane,  4 
Gilm.  354;  Marsh  v.  Davis,  24  Vt.  363. 

In  the  exercise  of  its  equitable  powers  to  give  effect  to 
and  carry  out  its  judgment,  the  trial  court,  having  ad- 
judged the  title  and  ownership  of  the  fund,  in  the  posses- 
sion of  the  plaintiffs  in  attachment,  to  be  in  the  inter- 
pleader, had  jurisdiction  to  order  the  return  of  the  money 
and  to  award  execution  therefor. 

Courts  will  not  put  a  party  who  has  been  adjudged  to  be 
the  owner  of  the  res  to  the  expense  and  delay  of  a  separate 
suit  to  obtain  possession  of  the  same.  McDonald  v.  Moore,  65 
la.  171;  Chittenden  v.  Rogers,  42  111.  99;  Watkins  v.  Cason, 
46  6a.  444;  Ryan  v.  Burkam,  42  Ind.  507;  Shirk  v.  Wilson,  13 
Ind.  129;  Robinson  v.  Chesseldine,  4  Scam.  332;  Watson  v. 
Reissig,  24  111.  284;  Mason  v.  Thomas,  24  111.  287. 

The  garnishees  having  answered,  disclosing  the  amount 
of  their  indebtedness  and  the  receipt  of  the  notice  of  the 
assignment  to  the  interpleader,  and  having  asked  the  judg- 
ment of  the  court  as  to  whom  they  should  pay  the  same, 
and  having  paid  the  same  in  pursuance  of  such  judgment, 
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were  thereby  discharged,  and  Field  &  Co.  were  properly 
dismissed  out  of  the  case. 

They  can  not  be  made  to  pay  their  debt  twice.  Sandberg 
V.  Papineau,  81  111.  446;  Himrod  v.  Baugh,  85  111.  435; 
Minard  v.  Lawler,  26  111.  301;  Bobertson  v.  Roberts,  1  A. 
K.  Marsh  (Ky,),  247;  Richardson  v.  Hickman,  22  Ind.  244; 
Harmon  v.  Birchard,  8  Blackf.  (Ind.)  418;  Wheeler  v. 
Aldrich,  13  Gray  (Mass.),  51;  Drake  on  Attach.,  Sec.  710. 

Should,  however,  this  court  consider  the  order  or  judg- 
ment of  the  trial  court,  appealed  from,  erroneous,  appel- 
lants will  not  be  allowed  to  retain  fruits  of  their  own 
wrong;  nor  will  appellee  be  put  to  the  expense  and  delay 
of  further  litigation  to  obtain  the  money  in  the  possession 
of  appellants,  adjudged  by  the  court  below  to  be  owned  by 
appellee,  and  which  ownership  is  not  here  controverted  by 
appellants,  but  this  court  will,  by  its  judgment,  restore  to 
appellee  the  fund  wrongfully  withheld.  Union  Nat.  Bk.  v. 
Manistee  Lumber  Co.,  43  111.  App.  525;  Telfer  v.  Hoskins, 
32  III.  165;  Hadlock  v.  Hadlock,  22  111.  384;  Com'l  Ins. 
Co.  V.  Scammon,  123  111.  601;  Baldridge  v.  Dawson,  39  Mo. 
App.  527;  Hardware  Co.  v.  Randall,  69  Mo.  App.  342; 
Boyle  V.  Carter,  24  111.  49;  Hart  v.  Seixas,  21  Wend.  (N. 
Y.)  40;  Market  Nat.  Bk.  v.  Paf.  Nat.  Bk.,  102  N.  Y.  464; 
Haebler  v.  Myers,  15  L.  R.  A.  588;  Toralinson's  Law  Diet., 
title  "  Restitution; "  2  Lil.  Abr.  472;  Rolle  Abr.  778;  West- 
em  v.Creswick,  4  Mud.  161;  Wilkinson's  case,  Cro.Eliz.465. 

Mb.  Justice  Adams  delivered  the  opinion  of  the  court. 

The  only  issues  of  law  in  this  case  are  between  the  appel- 
lants and  the  appellee  Shoyer.  The  question  is  whether 
the  trial  court  erred  in  ordering  appellants  to  pay  to  the 
clerk  of  the  court  for  the  use  of  appellee  the  moneys  appel- 
lants had  received  from  the  garnishees,  Marshall  Field  & 
Co.  and  George  P.  Gore  &  Co.  This  was,  in  effect,  a  judg- 
ment in  favor  of  appellee  and  against  appellants  for  the  sum 
of  $1,080.80. 

The  statutory  provision  in  relation  to  judgment  in  cases 
of  interpleader  is  as  follows : 

Vol.  LXXXVI  24 
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"  In  all  cases  where  ihe  jary  find  for  a  claimant,  such 
claimant  shall  be  entitled  to  his  costs;  and  when  the  jury 
find  for  the  plaintiflf  in  the  attachment,  such  plaintitf  shall 
recover  his  costs  against  such  claimant."  1  S.  &  C.  Stat., 
Ch.  11,  Sec.  29. 

It  has  been  held  by  this  court,  in  at  least  three  cases,  that 
when  the  interpleader  is  successful,  the  judgment  should  be 
in  his  favor  for  costs.  Walton  v.  Detroit  Copper  &  Brass 
Rolling  Mills,  37  111.  App.  264;  Commercial  Nat.  Bank  v. 
Payne,  60  lb.  350;  Glover  v.  Wells,  40  lb.  350;  see  also 
Drake  on  Attachment,  Sec.  460;  Peck  v.  Stratton,  118  Mass. 
406;  Carpenter  v.  McClure,  37  Vt.  127. 

In  Glover  v.  Wells,  supra^  it  was  expressly  held  that  a 
judgment  in  favor  of  an  interpleader  for  a  sum  of  money  is 
bad.  The  right  to  intervene  and  interplead  in  an  attach- 
ment suit  exists  only  by  virtue  of  the  statute,  and  the  stat- 
ute does  not  authorize  a  judgment  that  the  interpleader 
recover  the  property  in  controversy.  The  object  of  allow- 
ing a  third  person  to  intervene  as  claimant  of  property,  or 
money  garnished,  is  to  protect  the  garnishees  and  the  inter- 
vening claimant;  to  protect  the  former  against  the  risk  of 
having  to  account  for  the  property  or  the  money,  as  the 
case  may  be,  to  the  real  owner,  in  the  event  that  the  plaint- 
iff in  the  attachment  is  not  such  owner,  and  to  protect  the 
claimant  against  the  application  of  his  property  or  money 
to  the  payment  of  the  debt  of  another.  He  is  simply  let  in 
for  the  purpose  of  establishing  his  title,  if  he  can,  to  the 
property  or  fund  in  dispute.  The  sole  issue  is  whether  it 
is  his  property,  and  if  he  succeeds  in  establishing  his  title  to 
the  property  or  fund,  as  against  the  plaintiffs  in  the  attach- 
ment, the  only  judgment  he  is  entitled  to  is  for  his  costs. 
The  question,  however,  whether  the  court  may  order  the 
money  paid  into  court  subject  to  the  further  order  of 
the  court,  may  become  important  in  further  proceedings 
before  the  trial  court,  and  therefore  may  properly  be  con- 
sidered here.  The  situation  is  this :  The  funds  in  the 
hands  of  the  garnishees  were  in  custodia  legu  immediately 
on  the  service  of  the  writ  on  the  garnishees,  and  from  that 
time  the  garnishees  held  the  funds  as  agents  of  the  court 
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Drake  on  Attachment  (5th  Ed.),  Sec.  453a;  Brashear  v. West, 
9  Pet.  (U.  S.)  608,  622;  Shinn  on  Attachment  and  (larnish- 
raent,  Sec.  46;  Doane  et  al.  v.  Keating,  12  Leigh  (Va.),  391, 
425. 

Appellee's  interplea  was  filed  September  20,  1893.  It  is 
recited  in  the  judgment  of  November  30,  1898,  that  no 
notice  was  served  on  appellants,  the  garnishees,  or  their 
attorneys,  of  the  filing  of  the  interpleader;  bnt  the  statute 
requires  no  such  notice  any  more  than  does  the  practice  act 
require  notice  of  the  filing  of  a  plea.  Appellants  were  in 
court  by  their  attorneys,  and  must  be  presumed  to  know  the 
law  that  a  plea  of  interpleader  might  be  filed,  and,  when 
filed,  they  were  bound  to  take  notice  of  it. 

Notwithstanding  the  judgment  of  October  6,  1893,  the 
funds  in  the  hands  of  the  garnishees  still  remained  in  the 
custody  of  the  law,  subject  to  the  determination  by  the 
court,  when  the  issues  on  the  interplea  should  be  made  up, 
of  the  question  whether  the  funds  in  the  hands  of  the  gar- 
nishees belonged  to  Bole,  the  defendant  in  the  attachment, 
or  to  appellee;  and  when  the  appellants,  pending  the  inter- 
plea, took  the  funds  from  the  garnishees  and  appropriated 
them  to  their  own  use,  they  took  them  out  of  the  custody 
of  the  law. 

In  Darley  v.  Brown,  8  Pric>e  (Ex.  R),  607,  the  defendant, 
Brown,  after  action  commenced,  but  before  judgment, 
obtained  his  discharge  under  the  insolvent  act,  the  claim 
sued  on  being  included  in  his  schedule,  notwithstanding 
which,  the  plaintiff  proceeded  to  judgment,  and  collected  it 
by  execution.  A  rule  requiring  the  plaintiff  to  show  why 
the  execution  should  not  be  set  aside,  and  the  money  levied 
under  it  restored  to  the  plaintiff,  was  made  absolute.  At 
common  law,  when  money  had  been  paid  on  a  judgment 
which  was  afterward  reversed,  restitution  might  be  ordered 
without  a  scire  facias.    2  Tidd's  Prac.,  Sec.  1033. 

After  a  sale  on  execution,  it  appearing  that  the  execution 
was  irregular,  it  was  ordered  that  the  money  be  returned 
to  the  defendant.  Doe  v.  Thorn,  1  Maule  &  Sel.  425;  see 
also  Arrowsmith  v.  Vanarsdale,  21  N.  J.  471;  Herman  on 
Executions,  Sec.  405;  and  4  Wait's  Prac.  555,  557. 
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In  the  present  case  the  appellants  have  collected  and 
appropriated  to  their  own  use  funds  in  the  custody  of  the 
law,  while  the  jury  have  found,  and  the  court,  by  overrul- 
ing appellants'  motion  for  a  new  trial,  has  also  found,  that 
the  funds  in  the  hands  of  the  garnishees  were  not  the  prop- 
erty of  the  defendant  in  the  attachment;  from  which  it  fol- 
lows that  the  appellants  could  take  nothing  by  their  suit  in 
attachment.  The  court  had  jurisdiction  over  the  appellants 
and  also  over  the  re9^  the  funds  in  the  hands  of  the  gar- 
nishees, for  the  purpose  of  determining  whether  the  title  to 
the  funds  was  or  not  in  the  defendant  in  the  attachment,  and 
we  are  of  opinion  that  appellants,  who  were  charged  with 
knowledge  of  all  the  circumstances  stated,  acted  wrongfully 
in  interfering  with  the  funds  in  the  hands  of  the  garnishees, 
and  that  their  so  doing  was  an  abuse  of  the  judgment  of 
October  6,  1893. 

In  Juilliard  v.  May,  130  111.  87,  the  court  say  (p.  94): 

"  There  is  no  legal  inconsistency  or  incongruitv  that  the 
court  should  render  judgment  against  an  attachment  de- 
fendant, and  order  a  sale  of  the  property  levied  on  by  the 
writ,  and,  at  a  subsequent  time  or  term,  adjudge  such  prop- 
erty to  belong  to  a  person  other  than  such  defendant,  and 
order  its  release.  Such  other  person  would  not  be  bound 
by  the  judgment  against  the  defendant  in  attachment  order- 
ing such  sale,  and  would  stand  in  the  attitude  of  a  stranger 
to  the  record." 

We  are  of  opinion  that  the  court  may,  at  any  time  prior 
to  the  rendition  of  the  proper  judgment  for  appellee  on  the 
verdict  of  the  jury,  compel  appellants  to  pay  into  court, 
subject  to  the  further  order  of  the  court,  the  funds  collected 
and  received  by  appellants  from  the  garnishees.  The  court, 
however,  can  not  require  the  funds  to  be  paid  to  appellee 
for  reasons  heretofore  stated.  If  the  funds  shall  be  paid 
into  court,  on  the  order  of  the  court,  they  will,  when  so 
paid,  belong  to  the  garnishees,  and  can  not  be  ordered  to 
be  paid  to  appellee,  or  to  any  person  other  than  the  gar- 
nishees, except  by  consent  of  the  garnishees.  When  it 
appears  that  the  money  or  property  in  the  hands  of  a 
garnishee  is  not  the  money  or  property  of  the  defendant  in 
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the  attachment,  the  proper  judgment  is  that  the  garnishee 
be  discharged,  and  that  the  interpleader  recover  his  costs 
of  and  from  the  plaintiffs  in  the  attachment.    In  such  case 
the  garnishee  should  also  receive  his  costs. 
The  judgment  will  be  reversed  and  the  cause  remanded. 


George  B.  Haines  v.  N.  J.  Downey. 

1.  Landlord  and  Tenajit— i?Vaiiduten«  Concealment  by  the  Lessor, 
— If  a  landlord  by  artifice  or  contrivance  prevents  the  intending  tenant 
from  discovering  defects,  or  if  be  fraudulently  misrepresents  the  condi- 
tion of  the  premises  in  some  material  particular  wherein  he  has  special 
knowledge,  knowing  that  the  tenant  relies  on  his  representation,'  and 
not  on  investigation  or  examination,  the  tenant  may  rescind  the  lease, 
and  vacate  the  building  upon  discovering  the  hidden  defect,  or  the 
falsity  of  the  representation,  and  he  may  defeat  upon  such  facts  any 
claim  for  rent  based  upon  such  lease. 

Motion  for  Jadgment  by  Confession. —Error  to  the  Circuit  Ck>urt  of 
Cook  County;  the  Hon..  John  Gibbons,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  March  term,  1899.  Affirmed.  Opinion 
filed  January  2,  1900. 

F.  J.  Standard,  attorney  for  plaintiff  in  error. 
Jul.  H.  Gewekb,  attorney  for  defendant  in  error, 

Mb.  Justice  Shepard  delivered  the  opinion  of  the  court. 

The  assignments  of  error  call  in  question  the  correctness 
of  an  order  of  the  Circuit  Court  denying  the  motion  of  the 
plaintiff  in  error  to  permit  a  judgment  by  confession, 
entered  in  pursuance  of  a  power  of  attorney  attached  to  a 
certain  indenture  of  lease  to  stand  as  security  and  the  cause 
to  be  reopened  and  plaintiff  in  error  allowed  to  interpose 
and  make  a  defense. 

The  lease  bears  date  April  23,  1897,  and  is  for  a  term  of 
one  year,  beginning  May  1, 1897.  Among  the  recitals  con- 
tained in  the  lease  is  one  that  the  lessee,  plaintiff  in  error, 
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^'has  examined  and  knows  the  condition  of  said  premises, 
and  has  received  the  same  in  good  order  and  repair,  except 
as  hereon  otherwise  specified,  and'  that  no  representations 
as  to  the  condition  of  repair  thereof  have  been  made  by  the 
party  of  the  first  part  (defendant  in  error)  or  the  agent  of 
said  party." 

In  support  of  the  motion,  the  plaintiff  in  error  made  affi- 
davit that  "  subsequent  to  the  time  of  the  making  of  said 
lease  and  prior  to  the  time  for  the  commencement  of  such 
occupancy,  deponent  for  the  first  time  learned  that  said 
leased  premises  were  uninhabitable,  unfit  for  occupancy  and 
in  such  a  condition  as  to  endanger  the  health  and  life 
of  deponent  and  his  family  if  they  occupied  the  same, 
by  reason  of  defective  water  and  sewerage  connections, 
causing  in  times  of  rainfall  the  cellar  to  become  overflown 
with  water,  which  in  its  standing  condition  emitted  stench- 
ful  fumes  and  odors  which  permeated  every  part  of  the 
first  floor  above  so  leased  ;  that  at  the  time  of  such  leasing 
deponent  was  not  aware  of  and  could  not  discover  such 
condition  of  such  leased  property  for  the  reason  that  said 
time  of  said  leasing  was  in  the  middle  of  a  period  of  com- 
parative drouth  and  lack  of  rainfall ;  that  said  plaintiff 
must  have  been  aware  of  such  condition  of  said  leased  prop- 
erty at  the  time  of  such  leasing,  and  deponent  alleges  upon 
information  and  belief  that  said  plaintiff  had  knowledge  in 
fact  and  was  aware  of  such  deleterious  and  uninhabitable 
condition  of  said  property,  but  failed  to  disclose  to,  and 
concealed  from  deponent  such  knowledge." 

The  position  taken  by  plaintiff  in  error  in  his  briefs, 
excuses  us  from  discussing  any  questions  except  the  one  of 
fraudulent  concealment  by  the  defendant  in  error  of  an 
inherent,  invisible  and  unobservable  defect  in  the  premises 
of  a  deleterious  nature  that  rendered  them  uninhabitable, 
and  entitled  the  plaintiff  in  error  to  rescind  the  contract  of 
lease. 

That  the  fraudulent  concealment  by  a  landlord  of  a  latent 
and  deleterious  defect  known  to  him  in  the  premises  let  by 
him,  would,  if  the  defect  were  sufiiciently  serious  in  conse- 
quences, be  equivalent  to  an  eviction  of  the  tenant  and 
entitle  the  latter  to  rescind  the  contract  of  lease,  seems  too 
plain  a  proposition  to  require  the  citation  of  authority. 
But  see  Wood's  Landlord  &  Tenant  (1st  Ed.),  805  and  921. 
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And,  perhaps,,  it  is  not  too  broad  a  statement  to  say  that 
if  the  landlord  knew  of  a  defect  in  the  premises  which  it 
was  his  legal  duty  to  disclose,  and  concealed  it  under  cir- 
cumstances making  it  his  duty  to  disclose  it,  the  lessee 
would,  generally,  be  relieved  from  the  payment  of  rent 
under  the  leuse. 

"If  a  landlord,  by  artifice  or  contrivance,  prevents  the 
intending  tenant  from  discovering  defects,  or  if  he  fraudu- 
lently misrepresents  the  condition  of  the  building  in  some 
material  particular  wherein  he  claims  special  knowledge, 
knowing  that  the  tenant  relies  on  his  representation  and 
not  on  investigation  or  examination,  no  doubt  the  tenant 
may  rescind  the  contract  of  lease  and  vacate  the  building 
upon  discovering  the  hidden  defect,  or  the  falsity  of  the  rep- 
resentation, and  may  defeat  upon  such  facts  any  claim  for 
rent  based  upon  the  lease."  Blake  v.  Kanous,  25  111.  App. 
486. 

But  the  only  showing  made  in  this  case  of  any  dere- 
liction on  the  part  of  the  landlord  is  that  "  he  must  have 
been  aware  "  of  the  uninhabitable  condition  of  the  premises 
at  the  time  of  letting  them,  and,  upon  information  and 
belief,  that  "  he  had  knowledge  in  fact  and  was  aware  of 
such  deleterious  and  uninhabitable  condition,"  and  failed  to 
disclose  it  and  concealed  it. 

Such  conclusion  and  such  a  statement  upon  information 
and  belief,  of  knowledge,  generally,  with  nothing  specific- 
ally stated,  could  not  be  shown  in  evidence  and  could  not, 
•if  proved  in  the  words  of  the  affidavit,  sustain  a  defense  to 
a  suit  for  rent  accrued  upon  the  lease. 

It- may  be  a  hard  case,  but  there  is  nothing  in  the  record 
by  which  we  may  say  the  Circuit  Court  erred  in  denying  the 
motion,  and  the  judgment  will  have  to  be  affirmed. 


Lake  Shore  &  M.  S.  By.  Go.  j.  Henry  C.  Petersen. 

1.  Neouqence— -Recovery  for  Personal  Injuries^Measure  of  Proofs 
— In  order  to  entitle  a  plaintiff  to  recover  for  the  negligence  of  a  defend- 
ant it  is  essential  that  there  should  be  evidence  tending  to  prove  at 
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least  with  reasonable  certainty,  that  the  injury  was  actually  inflicted 
by  the  defendant. 

Action  in  Case,  for  personal  injuries.  Appeal  from  the  Superior  Court 
of  Cook  County;  the  Hon.  Jossph  E.  Gary,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  March  term,  1899.  Reversed  and 
remanded.    Opinion  filed  January  2,  1900. 

Pam,  Donnelly  <&  Glbnnon,  attorneys  for  appellant. 

AsAY  &  Clabe,  attorneys  for  appellee. 

Mb.  Justice  Shepabd  delivered  the  opinion  of  the  coart. 

Appellee  was  a  brakeraan  in  the  employ  of  the  Chicago 
and  Northwestern  Railway  Company,  and  at  the  time  of 
receiving  the  injury  for  which  he  sued  to  recover  damages 
was  one  of  a  crew  of  men,  all  employes  of  such  company, 
engaged  in  the  act  of  transferring,  by  the  aid  of  a  locomo- 
tive,also  belonging  to  the  said  Northwestern  Company,  the 
special  car  "  Wanderer"  from  the  depot  of  said  company  to 
the  yards  or  depot  of  the  appellant  company. 

The  work  was  accomplished,  and  the  special  car  was 
coupled  to  a  string  of  passenger  cars,  belonging  to  the  appel- 
lant company,  standing  by  themselves  on  a  track  in  appel- 
lant's yard  near  its  passenger  depot.  While  engaged,  as 
was  a  part  of  his  duty,  in  uncoupling  the  Northwestern 
locomotive  from  the  special  car,  something  caused  the 
string  of  appellant's  cars,  to  which  the  special  car  had  been* 
attached,  to  be  suddenly  moved  from  the  further  end,  thus 
causing  the  drawbars  of  the  special  car  and  the  locomotive 
to  come  quickly  and  forcibly  together,  and  the  appellee's 
hand  was  caught  between  them  and  badly  injured. 

We  understand  the  theory  of  appellee's  case,  in  part,  at 
least,  to  be  that  the  cars  were  suddenly  moved  and  the 
injury  occasioned  through  some  improper  and  negligent  act 
of  the  appellant,  or  for  which  the  appellant  was  responsible. 
But  the  point  is  persistently  made  by  the  appellant  that  the 
record  wholly  fails  to  disclose  by  what  force  or  agency  the 
cars  were  moved  or  caused  to  be  moved,  or  that  the  appel- 
lant was  in  any  manner  connected  therewith,  or  in  other 
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words,  the  record  wholly  fails  to  disclose  any  negligence 
by  appellant. 

This  point  is  sought  to  be  met  by  counsel  for  appellee,  in 
their  brief,  by  referring  to  the  testimony  of  appellee,  as  fol- 
lows : 

"  I  do  not  know  what  moved  the  car,  only  what  I  heard 
afterward.  I  did  not  see  anything  strike  either  end  of  the 
train," 

No  other  evidence  whatever  is  referred  to  by  the  appellee 
as  even  tending  to  show  what  caused  the  car  to  be  moved, 
nor  can  we  find  any  after  a  most  diligent  search  of  the  rec- 
ord for  it. 

True,  it  is  said  by  counsel  for  appellee,  that  "  while  he 
(appellee)  was  so  engaged  an  engine  or  other  agency  caused 
the  Lake  Shore  train  to  back  violently  against  the  '  Wan- 
derer' while  appellee  was  still  engaged  in  the  act  of 
uncoupling,  and  thereby  he  was  injured."  But  we  can  not 
find  a  word  of  evidence  to  sustain  the  statement,  and  if 
there  were  evidence,  in  the  very  words  of  counsel,  it  would 
not,  alone,  convict  appellant  of  negligence,  for  it  is  not  said 
the  "  engine  or  other  agency  "  belonged  to  the  appellant,  or 
that  appellant  was  in  any  way  responsible  for  or  connected 
with  it. 

And  there  is  the  further  statement  in  the  brief  for  appel- 
lee that  "we  must  confess  we  have  little  patience  with 
appellant's  claim  that  the  record  fails  to  disclose  what 
caused  the  string  of  cars  to  bump  violently  the  car  '  Wan- 
derer.' A  careful  reading  of  the  record  itself  will  leave  no 
fair-minded  person  in  doubt  upon  that." 

While  such  a  statement  by  counsel,  no  matter  how  emi- 
nent, can  not  supply  the  lack  of  evidence,  we  have,  with  a 
desire  to  be  included  in  the  class  of  persons  referred  to,  given 
**  careful  reading  "  to  the  record  with,  perhaps,  more  patience 
than  counsel  ought  to  have  required  us  to  maintain  in  doing 
work  he  should  have  done,  but  without  any  of  the  success 
he  so  sanguinely  asserts  would  result  from  our  reading. 

The  testimony  of  appellee,  as  quoted,  is  the  only  evidence 
in  the  record  that  has  any  bearing,  directly  or  by  inference, 
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upon  the  question  of  what  force  or  agency  caused  the  cars 
to  be  moved.  If  we  might  guess  that  the  string  consisting 
of  several  cars  could  only  have  been  moved,  in  the  ordinary 
course  of  things,  by  the  power  of  a  locomotive  applied  to  it, 
it  would  not  follow  that  it  was  a  locomotive  belonging  to 
the  appellant,  or  one  for  the  movements  of  which  appellant 
was  responsible. 

The  yard  of  appellant  was,  at  least  inferentially,  not  its 
private  yard  in  the  sense  that  it  was  used  only  for  the  cars 
and  locomotives  of  the  appellant,  for  at  that  very  time  the 
special  car  and  locomotive  handling  it,  both  belonging  to 
other  corporations,  were  rightfully  being  moved  about  in 
the  yard,  and  non  constat,  if  the  cars  were  forcibly  and  sud- 
denly shoved  ahead  by  a  locomotive,  it  was  by  one  that  was 
in  no  sense  the  property  or  under  the  control  of  appellant. 

We  have  heretofore  held,  in  «onformity  with  well-under- 
stood law,  that  in  order  to  entitle  a  plaintiff  to  recover  for 
the  negligence  of  a  defendant  it  is  essential  there  should  be 
evidence  tending  to  prove,  at  least  with  reasonable  certainty, 
Hhat  the  injury  was  actually  inflicted  by  the  defendant. 
Crane  Co.  v.  Stammers,  83  III.  App.  332. 

We  have  no  purpose  of  trenching  upon  the  functions  of 
the  jury  to  determine  when,  and  under  what  circumstances, 
negli  thence  as  a  matter  of  fact  has  been  committed,  but  to 
uphold  a  verdict  finding  a  defendant  guilty  of  negligence 
there  must  be  at  least  some  evidence  tending  to  prove  such 
fact,  and  there  was  none  in  this  case. 

We  observe  no  other  substantial  error  in  the  record,  but 
for  that  pointed  out  the  judgment  will  have  to  be  revei'sed 
and  the  cause  remanded. 


Calumet  Land  Go.  and  Lonis  A.  Bryan  t.  James  A. 

Perry. 

1,  Fracticu— Amendments  in  Matters  of  Form. — Where  a  plaintiff 
amends  his  declaration  in  matters  of  form  only,  the  defendant  is  not,  for 
that  reason »  and  as  a  matter  of  course,  entitled  to  a  continuance. 
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Assompsit,  on  a  promissory  note.  Appeal  from  the  Superior  Court 
of  Cook  County;  the  Hon.  Phiup  Stein,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  October  term,  1898.  Afl^med. 
Opinion  filed  January  2,  1900. 

John  J.  MoClella^n  and  Charles  0.  Spenobr,  attorneys 
for  appellants. 

Jesse  A.  &  Henry  E.  Baldwin,  attorneys  for  appellee. 

Mb.  Justice  Freeman  delivered  the  opinion  of  the  court. 

This  is  a  suit  by  appellee  upon  a  promissory  note  made 
by  appellants,  payable  to  the  order  of  the  American 
Exchange  National  Bank.  The  indorsements  material  to 
this  controversy  are  written  "  Am.  Ex.  Nat.  Bank "  and 
*'Am.  Nat.  Bank."  The  declaration  contained  a  special 
count  and  also  the  common  counts. 

The  special  count  declared  that  the  defendants  made 
the  said  promissory  note,  etc.,  and  thereby  promised  to  pay 
four  hundred  dollars  to  the  order  of  the  American  Exchange 
National  Bank  of  Chicago,  and  that  said  bank  indorsed  the 
said  note  to  the  American  National  Bank,  a  corporation, 
etc.,  by  which  it  was  indorsed  to  the  plaintiff.  It  appeared 
upon  the  hearing  from  the  evidence  that  the  name  of  the 
bank  which  transferred  the  note  in  question  to  the  plaintiff 
was  in  fact  "  America  National  Bank.^  Appellee's  coun- 
sel thereupon  asked  leave  to  correct  the  alleged  clerical 
error  upon  the  face  of  the  declaration,  by  striking  out  the 
superfluous  letter  "  n,"  which  motion  was  granted,  the  pleas 
on  file  to  stand  to  the  amended  declaration. 

Counsel  for  appellants  then  objected  to  proceeding  with 
the  trial  of  the  cause  and  moved  to  strike  it  from  the 
short  cause  calendar,  upon  the  call  of  which  the  cause  was 
being  tried.  This  motion  being  denied,  appellants'  counsel 
asked  leave  to  file  to  the  declaration  as  amended  an  amended 
plea,  which  they  had  that  morning  before  been  refused  leave 
to  file  to  the  original  declaration. 

It  is  now  urged  that  such  leave  should  have  been  granted 
because  appellants  were  entitled  to  plead  de  novo  to  the 
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declaration  after  it  had  been  amended  by  striking  out  the 
letter  n,  s>o  as  to  make  the  name  of  the  bank  read  "  Amer- 
ica" instead  of  "American."  No  reason  appears  why  the 
motion  to  file  the  rejected  plea  should  have  been  granted. 
If  a  technical  reason  for  justifying  the  court's  refusal  to 
allow  it  to  bo  filed  was  wanted,  it  would  be  found  in  the 
fact  that  the  said  amended  plea  contained  the  same  error  in 
the  name  of  the  bank  as  the  original  declaration.  The  only 
reason  stated  in  support  of  the  motion,  so  far  as  appears  from 
the  abstract  was,  that  after  the  amendment  of  the  declara- 
tion the  cause  was  not  at  issue.  No  oflfer  was  made  and  no 
leave  requested  to  plead  generally  to  the  amended  declara- 
tion. The  amendment  to  the  declaration,  so  far  as  appears, 
was  not  at  all  material,  in  that  it  did  not  affect  appellants' 
defense  to  the  note  sued  upon,  nor  render  any  new  defense 
necessary.  No  showing  at  all  was  made  in  support  of  the 
motion  to  file  the  amended  plea.  Appellants  offered  no 
evidence,  and  if  they  have  a  meritorious  defense  to  the 
action  they  utterly  failed  to  make  it  manifest. 

Where  the  plaintiff  amends  in  matters  of  form  only,  the 
defendant  is  not,  for  that  reason,  and  as  a  matter  of  course, 
entitled  to  a  continuance.  So  far  as  can  be  determined 
from  the  record  before  us,  the  desire  to  plead  de  novo  was 
not  manifested  at  the  trial. 

The  judgment  of  the  Superior  Court  is  afQrmed. 


Mary  E.  McChesney,  Administratrix^  etc.,  v.  Alvin  F. 
Davis.  Executor,  etc. 


Davis^  Executor^  etc 


1.  Party  Walls— W/ien  Appurtenant  to  the  Prefnises.^Wh^e  a 
party  wall  is  built  under  a  contract,  as  in  this  case,  the  title  to  the  whole 
wall  may  be  regarded  as  appurtenant  to  the  lot  of  the  buUder,  and  so 
passing  by  every  conveyance  of  it  until  the  severance  of  the  one-half 
by  the  payment  of  the  purchase  money.  The  sale  of  the  half  of  the  wall 
does  not  occur  nor  the  title  to  it  pass  until  the  payment  is  made,  and  so, 
necessarily,  it  is  constructively  a  sale  by  the  assignee  of  so  much  of  the 
wall.    His  right  to  the  purchase  money  is  not  because  he  is  the  assignee 
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of  a  covenant  running  with  the  land,  but  because  he  is  the  vendor  of  so 
much  of  the  wall. 

2.  Same — When  Builder  is  the  Oumer  and  Liable  for  Damages,— The 
builder  of  a  wall  under  a  contract  here  is  the  owner  of  such  wall  until 
the  other  party  to  the  contract  makes  payment  therefor,  and  the 
builder  is  liable  for  damages  for  failure  to  maintain  it  in  a  safe  con- 
dition. 

8.  Notice— Tb  an  Agent,  Notice  to  His  Principal.— Notice  of  a  fact 
affecting  the  title,  to  an  agent  conducting  negotiations'  for  the  pur- 
chase of  real  estate,  is  notice  to  his  principal,  if  the  knowledge  of  the 
facts  is  acquired  while  the  agent  is  acting  for  his  principal. 

4.  SAME—Signs  of  Sermtude,— The  fact  that  a  party  wall  stands 
upon  a  lot  at  the  time  of  its  purchase  constitutes  an  apparent  sign 
of  servitude,  and  is  sufficient  of  itself  to  put  a  purchaser  upon  inquiry  as 
to  what  is  the  nature  of  such  servitude. 

6.  Practice— PV/ien  the  Term  of  the  Presiding  Judge  Eaepires.— It  is 
incumbent  upon  a  party  moving  for  a  new  trial,  the  term  of  the  trial 
judge  having  expired,  to  produce  to  his  successor  a  transcript  of  the  tes- 
timony, if  necessary  for  the  consideration  of  the  court  on  the  motion 
for  a  new  triaL 

Assampsit,  for  the  value  of  a  party  wall  Appeal  from  the  Superior 
Court  of  Cook  Ck)unty ;  the  Hon.  Axel  Chytraus,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1899.  Affirmed.  Opinion  filed 
January  4, 1900. 

Statement  by  the  Court. — Catherine  A.  Hall  and  Anna 
E.  Preston,  being  the  owners  of  lots  numbered  8  and  9  in 
Higgins'  subdivision,  adjoining  each  other,  on  West  Madison 
street,  Chicago,  on  May  10,  1883,  entered  into  a  sealed  con- 
tract which,  after  designating  said  Hall  as  party  of  the  first 
part  and  Preston  as  party  of  the  second  part,  and  reciting 
the  ownership  of  the  property,  proceeded  as  follows  : 

"  And  whereas  the  said  party  of  the  first  part  has  already 
built  a  party  wall,  one-half  of  which  stands  on  the  said  lot 
of  the  said  party  of  the  first  part,  and  the  other  half  on  the 
said  lot  of  tne  said  party  of  the  second  part,  the  center  of  said 
party  wall  being  on  the  division  line  of  the  said  lots  herein- 
oefore  mentioned,  and  whereas  it  is  the  intention  of  the 
parties  to  this  agreement  that  said  wall  shall  remain  and  bo 
used  as  a  party  wall  upon  said  lots  as  aforesaid, 

"  Now,  therefore,  this  indenture  witnesseth,  that  it  is 
mutually  covenanted  and  agreed  by  and  between  the  said 
parties,  in  consideration  of  the  premises,  that  the  said  part}*^ 
of  the  second  part,  her  heirs  and  assigns,  shall  and  may  at 
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all  times  hereafter  have  the  full  and  free  liberty  and  privi- 
lege of  joining  to  and  using  the  said  wall  above  mentioned 
as  well  as  below  and  above  the  surface  of  the  ground  as 
alonff  the  whole  length  or  any  part  of  the  length  thereof, 
any  building  which  she  or  they  or  any  of  them  may  desire 
or  have  occasion  to  erect  on  the  said  lot  of  the  said  party  of 
the  second  part,  and  to  sink  the  joists  of  such  building  or 
buildings  into  the  said  wall  to  the  depth  of  one-half  thereof 
and  no  further;  provided,  always,  nevertheless,  and  on  this 
express  condition,  that  the  said  party  of  the  second  part, 
her  heirs  and  assigns  as  aforesaid,  before  proceeding  to  join 
any  building  to  the  said  wall  and  before  making  any  use 
thereof  or  breaking  into  the  same,  shall  pay  or  secure  to  be 
paid  unto  the  said  partv  of  the  first  part,  her  heire  and 
assigns  aforesaid,  the  full  moiety  or  one-half  part  of  the 
value  of  the  said  party  wall,  or  as  much  thereof  as  shall  be 
joined  to  or  used  as  aforesaid,  which  value  shall  be  the  cost 
price  at  the  time  when  such  wall  is  to  be  used  by  the  said 
party  of  the  second  part,  her  heirs  and  assigns,  as  aforesaid." 

The  contract  contains  a  further  provision  for  extension  of 
the  wall  by  either  party,  if  desired,  with  liberty  to  the  other 
of  joining  to  and  using  such  extension  upon  paying  for 
the  same  as  above  provided,  and  also  for  the  repair  or  the  * 
rebuilding  of  the  wall,  the  expense  of  which  should  be  borne 
equally  between  them,  their  respective  heirs  and  assigns; 
also  the  further  provision,  "  That  this  agreement  shall  be 
perpetual  and  at  all  times  be  construed  as  a  covenant  run- 
ning with  the  land." 

Said  Hall  and  her  husband,  by  deed  dated  May  1,  1883, 
acknowledged  May  12,  1883,  conveyed  said  lot  8  to  Will- 
liam  A.  Baldwin,  and  said  Preston  thereafter  on  Septem- 
ber 1, 1883,  conveyed  said  lot  9  to  Alexander  C.  McChes- 
ney, and  said  Baldwin  and  McChesney  were  the  owners  of 
said  lots,  respectively,  on  March  19, 1889,  when  this  suit  was 
commenced  by  Baldwin  in  assumpsit  against  said  McChes- 
ney and  Preston.  Subsequently  both  said  Baldwin  and 
McChesney  died,  and  the  suit  proceeded  in  the  name  of 
Davis,  executor  of  the  last  will  of  said  Baldwin,  the  appel- 
lee herein,  against  Mary  E.  McChesney,  administratrix  of 
the  estate  of  said  McChesney,  appellant  herein,  the  papers 
and  all  the  proceedings  in  the  cause  being  amended  accord- 
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ingly,  and  the  suit  having  previously  been  discontinued  as 
to  said  Preston. 

A  trial  before  the  court  and  a  jury  resulted  in  a  verdict 
for  appellee,  and  assessing  his  damages  at  $454,  on  which 
the  court  rendered  judgment,  to  be  paid  in  due  course  of 
administration,  from  which  this  appeal  is  taken. 

The  evidence  shows  that  the  negotiations  leading  up  to 
the  purchase  by  Alexander  McChesney  of  lot  9  were  con- 
ducted by  James  McChesney,  and  that  during  such  negotia- 
tions the  latter  was  told  of  the  party  wall  agreement,  and 
that  he  could  ascertain  its  terras  from  Mr.  Hall,  the  hus- 
band of  said  Catherine  A.  Hall,  and  it  was  testified  that  said 
James  McChesney,  in  response  to  such  statement,  replied, 
"that  he  knew  what  the  nature  of  the  party  wall  agree- 
ment was."     This  testimony  is  not  controverted. 

Said  Alexander  McChesney,  in  the  year  1886,  constructed 
buildings  on  said  lot  9,  and  in  so  doing  used  said  wall  for  a 
support  of  the  floor, ceiling  and  roof  joists  of  such  buildings. 

The  value  of  one-half  of  said  wall,  when  it  was  so  used  by 
McChesney,  was  $307.19,  which,  together  with  interest  at 
five  per  cent  per  annum  from  March  1,  1889,  amounts  to 
$454.a9.  February  28,  1889,  demand  was  made  by  Bald- 
win, through  his  attorney,  for  one-half  the  cost  of  said  wall, 
which  the  latter  declined  to  pay.  This  suit  was  brought  to 
enforce  such  payment. 

At  the  close  of  all  the  evidence  appellant  asked  the  court 
to  direct  a  verdict  in  her  favor,  which  the  court  refused. 
The  court  then  gave  to  the  jury  the  following  instruction : 

''  The  court  instructs  the  jury  that  notice  of  the  exist- 
ence of  a  party  wall  agreement,  given  to  an  agent  of  a  pur- 
chaser, operates  as  a  notice  to  such  purchaser,  and  if  the 
jury  believe  from  the  evidence  that  James  McChesney  con- 
ducted the  negotiations  for  the  purchase  and  conveyance  of 
lot  9,  in  Higgms'  subdivision,  etc.,  one  of  the  lots  testified 
about,  for  and  in  behalf  of  his  brother,  Alexander  McChes- 
ney, and  with  his  consent ;  and  if  the  jury  further  believe 
from  the  evidence  that  said  James  McChesney,  at  the  time 
of  the  purchase  of  said  lot,  had  notice,  actual  or  construct- 
ive, of  the  existence  of  a  party  wall  agreement,  then  such 
notice  operated  as  a  notice  to  Alexander  McChesney  of  th 
existence  of  such  agreement  and  of  the  contents  thereof 
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by  reasonable  inquiry  he  could  have  learned  of  its  con- 
tents." 

When  appellant's  motion  for  a  new  trial  came  on  to  be 
heard,  the  term  of  Judge  Ewing,  who  tried  the  cause,  had 
expired,  and  the  motion  was  heard  by  Judge  Chytraus. 
The  appellee's  attorney  requested  appellant  to  furnish 
the  court  a  transcript  of  the  testimony  taken  in  the  cause, 
which  was  refused,  and  thereupon,  at  the  request  of  the 
court,  he  presented  a  transcript  of  the  testimony  taken  in 
the  cause,  and  appellant's  counsel  objected  to  the  use  by  the 
court  of  such  transcript  on  the  hearing  of  the  motion, 
because  it  was  not  proven  to*  be  correct.  Appellee's  coun- 
sel then  produced  the  stenographers  who  took  the  testi- 
mony, and  offered  to  prove  by  them  the  correctness  of  the 
transcript  presented.  The  court  said,  ^'  I  don't  think  that 
is  necessary,"  whereupon  appellant's  counsel,  after  ques- 
tioning one  of  the  stenographers  as  to  the  correctness  of 
a  certain  part  of  the  testimony,  and  appellee's  counsel  con- 
senting that  the  transcript  might  be  corrected  as  to  the  mat- 
ter thus  inquired  about,  no  further  objection  thereto  was 
urged.  No  exception  was  taken  to  the  action  of  the  court 
in  using  the  transcript  of  testimony  so  presented. 

Appellant's  counsel  also  objected  to  the  hearing  of  said 
motion,  because  two  pleas  which  had  been  filed  were  not 
then  on  file.  It  appears  that  these  pleas  were  pleas  of  the 
general  issue,  and  counsel  for  appellant  was  instructed  to 
prepare  substitute  pleas  in  making  up  the  record. 

F.  W.  Becker,  attorney  for  appellant. 

Ha^bbert,  Curran  &  Harbert,  attorneys  for  appellee. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

Counsel  for  appellant  argue,  first,  that  the  agreement  in 
question  was  only  a  personal  covenant,  and  did  not  run 
with  the  land;  second,  that  there  was  no  evidence  of  the 
cost  price  of  the  wall  at  the  time  of  its  use;  third,  that 
Catherine  A.  Hall  had  no  right  to  contract  with  Mrs.  Pres- 
ton; fourth,  that  the  instruction  given  by  the  court  was 
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erroneous;  fifth,  that  the  discontinaance  as  to  Mrs.  Preston 
was  error;  and,  sixth,  that  there  was  irregular  practice  on 
the  motion  for  new  trial. 

As  to  the  first  contention  of  appellant,  we  are  of  opinion 
that  it  is  unnecessary  to  hold  that  the  covenant  in  the  party 
wall  agreement  was  such  that  it  ran  with  the  land  in  order 
to  sustain  this  judgment.  It  is  true  that  at  the  time  the 
wall  was  built  there  was  no  agreement  on  the  part  of  Mrs. 
Preston  to  contribute  toward  the  expense  of  it,  but  it  does 
not  follow  therefrom  that  the  title  to  such  part  of  it  as  was 
on  Mrs.  Preston's  lot  vested  in  her  without  her  consent. 
The  agreement  made  by  her  subsequently  shows  how  she 
regarded  the  building  of  the  wall  partly  on  her  lot.  This 
agreement  states,  **  It  is  the  intention  of  the  parties  to  this 
agreement  that  said  wall  shall  remain  and  be  used  as  a  party 
wall  on  said  lots;"  also  that  the  "  party  of  the  second  part,  her 
heirs  and  assigns,  shall,  and  may  at  all  times  hereafter,  have 
the  full  and  free  liberty  and  privilege  of  joining  to  and  using 
the  said  wall,  etc.,''  ♦  ♦  ♦  but  upon  the  express  condition 
that  before  making  any  use  of  the  wall  the  second  party, 
her  heirs  and  assigns,  should  pay  one-half  part  of  the  value 
of  the  wall  to  Mrs.  Hall,  her  heirs  and  assigns.  These  pro- 
visions of  the  agreement  show  as  clearly  as  words  could, 
that  it  was  not  the  intention  of  Mrs.  Preston  to  claim  title 
to  any  part  of  the  wall  without  first  reimbursing  Mrs.  Hall, 
or  her  assigns,  for  its  cost.  We  can  perceive  no  diflference 
because  the  contract  was  made  after  the  wall  had  been  built 
by  Mrs.  Hall.  There  was  a  sufficient  consideration  to  sup- 
port it  in  the  agreement  of  Mrs.  Hall  to  allow  the  use  of 
her  part  of  the  wall,  and  even  if  there  was  not,  appellant 
can  not  question  it  under  the  evidence  in  this  case,  the  con- 
tract being  under  seal  and  importing  a  consideration. 

In  Gibson  v.  Holden,  115  III.  199,  which  it  is  claimed  by 
appellant  controls  the  case  at  bar,  and  in  her  favor,  in 
speaking  of  cases  like  the  one  here  under  consideration,  and 
distinguishing  them  from  the  one  decided,  the  court  say: 

"  In  all  such  cases  the  title  to  the  whole  wall  may  be 
regarded  as  appurtenant  to  the  lot  of  the  builder,  and  so 
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passing  by  every  conveyance  of  it  until  the  severance  of  the 
one-lialf  by  the  payment  of  the  purchase  money.  The  sale 
of  the  half  of  the  wall  does  not  occur,  nor  the  title  to  it  pass 
in  those  cases,  until  the  payment  is  made,  and  so,  necessa- 
rily, it  is  constructively  a  sale  by  the  assignee  of  so  much  of 
the  wall.  His  right  to  the  purchase  money  is  not  because 
he  is  the  assignee  of  a  covenant  running  with  the  land,  but 
because  he  is  the  vendor  of  so  much  of  the  wall." 

So  here  the  contract  is  a  recognition  by  Mrs.  Preston  that 
she  is  not  the  owner  of  the  wall,  and  is  an  undertaking  on 
her  part  and  her  assigns  to  become  the  owner  upon  pay- 
ment therefor,  whenever  she  or  they  should  desire  to  use 
the  wall.  The  same  principle  is  announced  in  the  carefully 
considered  case  of  Tomblin  v.  Fish,  18  111.  App.  439,  which 
was  decided  with  express  reference  to  and  distinguished 
from  the  Gibson  case,  supra.  The  learned  Judge  Bailey,  in 
his  opinion,  quotes  the  language  above  from  that  case. 

The  Tomblin  case  is  expressly  approved  by  the  Supreme 
Oourt  in  Mickel  v.  York,  175  111.  62-70,  which  holds  that  the 
builder  of  a  wall,  under  a  contract  similar  to  the  one  here  in 
question,  except  that  it  was  made  before  the  wall  was  built, 
was  the  owner  of  such  wall  until  the  other  party  to  the 
contract  should  make  payment  therefor,  and  that  the  for- 
mer was  liable  for  damages  for  failure  to  maintain  it  in  a 
safe  condition.  See  also  Richardson  v.  Tobey,  121  Mass. 
459;  Keteltas  v.  Penfold,  4  E.  D.  Smith,  133;  Roche  v.  ITll- 
man,  104  111.  11-19. 

The  second  contention  is  not  supported  by  the  evidence. 
It  is  clear,  from  a  consideration  of  the  whole  evidence,  that 
the  value  of  the  wall  was  estimated  as  of  the  year  when  it 
was  used  by  appellant's  intestate,  to  wit,  1886.  The  evi- 
dence was  with  reference  to  the  whole  year,  and  there  is  no 
evidence  that  the  value  of  the  wall  varied  at  different  times 
during  that  year.  If  such  were  the  fact,  it  was  incumbent 
upon  appellant  to  show  it. 

The  third  contention,  that  Mrs.  Hall  had  no  right  to  con- 
tract, is  not  sustained  by  the  evidence.  Her  deed  to  Bald- 
win is  dated  May  1,  1883,  but  was  acknowledged  May  12, 
1883,  and  it  was  shown  that  the  deed  was  not  delivered 
until  after  the  making  of  the  contract  with  Mrs.  Preston. 
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The  fourth  contention  of  appellant,  that  the  instruction 
given  by  the  court  was  erroneous,  is  not  tenable.  It  is 
argued  in  this  connection  that  notice  of  a  fact  afifecting  the 
title  to  an  agent  conducting  negotiations  for  the  purchase 
of  real  estate  is  not  notice  to  his  principal.  The  authori- 
ties cited  by  counsel  are  not  applicable  to  this  case  nor  to 
the  instruction  in  question.  The  general  rule  is  that  notice 
to  the  agent  is  notice  to  the  principal,  if  the  knowledge  of 
the  facts  is  acquired  while  the  agent  is  acting  for  his  princi- 
pal.    Williams  v.  Tatnall,  29  111.  553. 

The  evidence  shows  that  the  notice  to  the  agent  in  this 
case  was  during  the  time  he  was  acting  for  his  principal. 

Moreover  the  wall  in  question  stood  partly  upon  lot  9,  at 
the  time  of  its  purchase  by  Alexander  McChesney,  and  con- 
stituted an  apparent  sign  of  servitude,  and  was  sufificient  of 
itself  to  put  a  purchaser  upon  inquiry  as  to  what  was  the 
nature  of  the  servitude.  Ingalls  v.  Plamonden,  75  111.  118; 
Washburn  on  Easements,  *54:  and  *459. 

Fifth.  The  discontinuance  of  the  suit  as  to  Mrs.  Preston 
and  the  amendment  of  the  pleadings  accordingly  were  jus- 
titied  by  the  statute.  Kurd's  Rev.  Stat.,  Chap.  110,  Sec.  24; 
Black  v.  Womer,  100  111.  328. 

As  to  the  sixth  claim,  we  think  there  was  no  error.  It 
was  incumbent  upon  the  appellant.  Judge  Ewing's  term  hav- 
ing expired,  to  produce  to  the  court.  Judge  Chytraus,  a 
transcript  of  the  testimony,  if  necessary,  for  the  consid- 
eration of  the  court  on  a  motion  for  a  new  trial.  With- 
out the  testimony,  so  far  as  appears  from  this  record,  the 
court  should  have  overruled  the  motion.  In  any  event 
appellant  can  not  complain  of  the  action  of  the  court  in  con- 
sidering the  transcript  presented  to  it,  because  no  exception 
was  taken.  That  the  court  heard  the  motion  in  the  absence 
of  the  pleas  of  general  issue  could  in  no  way  prejudice  appel- 
lant. It  was  conceded  that  such  pleas  were  filed,  and  appel- 
lant's counsel  was  directed  to  substitute  the  same  in  making 
up  the  record. 

The  judgment  is  affirmed. 
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Bank  of  Montreal^  Garnishee^  v.  Percy  Taylor,  for  the 
use  of  Julius  T.  Foerster, 

1,  Garnishment — Burden  of  Proof, — In  cases  of  garnishment  the 
burden  of  proof  is  upon  the  garnishor  to  show  that  a  judgment  has 
been  rendered  against  the  user  in  favor  of  the  usee,  and  an  execution 
issued  thereon  and  returned  unsatisfied. 

2.  Judicial  Notice— Qf  What  Courts  Will  Take.^A  court  will  take 
judicial  notice  of  its  records  in  the  particular  case  on  trial,  but  not  of 
a  judgment  in  another  case  or  of  an  execution  and  its  return,  until  pro- 
duced. 

8.  Same— Of  Its  Oum  Records.— CouTts  wiU  take  judicial  notice  of 
their  own  records,  as  far  as  they  pertain  to  a  case  in  hand,  but  will  not 
take  notice  in  deciding  one  case  of  what  may  be  contained  in  the  record 
of  another  and  distinct  case,  unless  it  be  brought  to  the  attention  of  Uie 
court  by  being  made  a  part  of  the  record  of  the  case  under  considera- 
tion. 

Oarnistament —Appeal  froni  the  Circuit  Court  of  Cook  County;  the 
Hon.  Charles  G.  Neelt,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1899.  Reversed  and  remanded.  Opinion  filed  January  4, 
1900. 

Eemy  &  Mann,  attorneys  for  appellant. 

No  appearance  by  appellee. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

In  garnishment  against  appellant  appellee  recovered  judg- 
ment on  a  trial  before  the  Circuit  Court,  without  a  jury,  for 
$121.50,  from  which  this  appeal  is  taken.  The  affidavit 
shows  that  the  usee,  Foerster,  recovered  a  judgment  in  the 
Circuit  Court  against  the  appellee,  Taylor,  at  the  May  term, 
1895,  for  $213.50  and  costs,  on  which  an  execution  issued 
and  was  returned  by  the  sheriflf  of  said  county,  "  No  prop- 
erty found."  Service  was  had  on  appellant  June  17,  1893, 
and  interrogatories  were  subsequently  filed  which  appellant 
answered  in  substance,  setting  out  details,  however,  that  it 
was  not  indebted  to  Taylor  at  the  time  of  the  service  of  the 
writ  of  garnishment  on  which  issue  was  taken. 
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The  evidence  shows  that  appellant,  on  May  13,  1895, 
received  a  cablegram  from  its  London  office  to  notify  and 
pay  Taylor  twenty-five  pounds,  approximately  $121.50, 
which  amount  it  did  not  place  to  Taylor's  credit,  but  held  it 
in  the  safe  for  him,  because  appellant  had  been  previously 
served  with  a  garnishment  before  Justice  Foster  at  the  suit 
of  Taylor.  The  money  was  paid  by  appellant  on  a  judg- 
ment rendered  June  21, 1895,  against  it  in  the  garnishment 
before  Justice  Foster,  as  appears  from  appellant's  answer. 
The  evidence  only  shows  that  the  money  was  paid  "on 
the  garnishment  before  Justice  Foster,"  but  when  paid,  or 
whether  a  judgment  was  rendered  before  Justice  Foster, 
does  not  appear.  It  also  appears  from  the  evidence  of  Tay- 
lor that  he  had  no  money  of  his  own  in  the  bank  of  appel- 
lant, and  that  the  money  placed  there  belonged  to  his 
daughter.  Only  two  witnesses  testified,  the  accountant  of 
the  bank  on  behalf  of  appellee,  and  Taylor,  the  nominal 
plaintiff,  for  appellant,  and  we  are  of  opinion  that  the  clear 
preponderance  of  the  evidence  is  that  the  money,  while 
placed  to  the  credit  of  Taylor  in  the  bank,  was  the  money 
of  his  daughter.  If,  however,  it  be  conceded  that  the 
money  in  the  bank  was  Taylor's,  still  there  was  a  fatal  fail- 
ure of  proof  on  the  part  of  appellee,  in  that  there  was  no 
evidence  that  a  judgment  had  been  rendered  in  the  Circuit 
Court  against  Taylor  and  in  favor  of  Foerster,  the  usee, 
nor  that  an  execution  was  issued  or  returned.  M.  C.  R.  R. 
Co.  V.  Keohane,  31  111.  144;  Davis,  for  use,  etc.,  v.  Siegel, 
80  I'll.  App.  278,  and  cases  there  cited. 

The  learned  trial  judge  seems  to  have  proceeded  upon  the 
theory  that  he  should  take  judicial  notice  of  the  judgment 
against  Taylor  and  of  the  issuance  and  return  of  execution, 
but  we  are  of  opinion  this  was  error.  A  court  will  take 
judicial  notice,  in  the  particular  case  on  trial,  of  its  records, 
but  not  of  a  particular  judgment  in  another  case  or  of  an 
execution  and  its  return  until  produced.  Robinson  v. 
Brown,  82  111.  279;  Nat'l  Bank  v.  Bryant,  13  Bush.  (Ky.) 
419;  Enix  V.  Miller,  54  Iowa,  551;  Farrar  v.  Bates,  55  Tex. 
193;  McCormick  v.  Herndon,  67  Wis.  648-52;  1  Jones  on 
Evid.,  Sec.  124. 
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In  the  Bank  case,  supra^  the  court  say : 

"  This  and  every  other  court  will  take  judicial  notice  of 
its  own  records  as  far  as  they  pertain  to  the  case  in  hand, 
but  will  not  take  notice  in  deciding  one  case  of  what  may 
be  contained  in  the  record  of  another  and  distinct  case, 
unless  it  be  brought  to  the  attention  of  the  court  by  beinff 
made  a  part  of  the  record  of  the  case  under  consideration." 

In  the  Enix  case,  aupra^  the  court  say :  "  A  court  can 
not  in  one  case  take  judicial  notice  of  the  records  in  a  dif- 
ferent case." 

The  affidavit  on  which  the  garnishment  summons  was 
issued  was  not  evidence. 

The  judgment  is  reversed  and  the  cause  remanded. 


1  IS  1^  Wolf  Goldstein  v.  John  Reynolds. 


86    M90| 

,Ji?iJ2!L  1.  Verdicts— 3fw«<  Be  Made  a  Part  of  the  Record,— k  copy  of  a 
I  ^  J  ^^ J  paper  which  appears  fai  the  transcript,  purporting  to  be  a  verdict  by 
8 1908  124  ^^*^®  jurors,  but  not  a  part  of  the  record,  can  not  be  considered  by  this 

court. 
2.    Former  Decisions— Aaf/ian  r.  City  of  Chicago,  75  III  App,  326, 

— The  court  is  not  disposed  to  follow  the  case  of  Nathan  v.  The  City  of 

Chicago,  75  HI.  App.  326. 

Action  for  Rent — Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  Charles  G.  Neely,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1898.  Affirmed.  Opinion  filed 
January  2,  1900. 

Elmee  H.  Adams,  attorney  for  appellant. 

YouNo,  Makeel,  Bradley  &  Frank,  attorneys  for  appel- 
lee. 

Mr.  Presiding  Justice  Horton  delivered  the  opinion  of 
the  court. 

This  suit  was  commenced  by  appellee  to  recover  from 
appellant  for  rent  claimed  to  be  due  upon  a  written  lease. 
There  were  two  suits  for  diflferent  installments  which  were 
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consolidated  and  tried  as  one  suit.  The  abstract  of  record 
filed  by  appellant  is  very  incomplete,  but  we  understand  that 
the  pleadings,  as  finally  settled,  are  a  declaration  in  cove- 
nant, a  plea  of  non  est  factum  and  a  plea  of  release.  No 
testimony  was  offered  under  the  plea  of  non  est  factum.  The 
only  contested  issue  is  upon  the  plea  of  release.  The  issue 
thus  presented  was  tried  by  a  jury  and  a  verdict  was  ren- 
dered in  favor  of  appellee. 

Counsel  for  appellant  contend  that  the  verdict  is  not  sus- 
tained by  the  evidence.  The  verdict  is  not  so  palpably 
against  the  weight  of  the  evidence  as  to  justify  a  reversal, 
for  that  reason,  of  the  judgment  entered  thereon.  No  ob- 
jection is  made  respecting  the  admission  or  exclusion  of  tes- 
timony. If  there  was  no  error  in  the  submission  of  the 
issue  involved,  to  the  jury,  the  contention  of  counsel  that 
the  verdict  is  not  sustained  by  the  evidence  can  not  prevail. 
Complaint  is  made  as  to  an  instruction  given  at  the  request 
of  appellee  because  it  contained  these  words:  "  in  this  case, 
if  you  believe  from  the  evidence  that  the  defendant,  Gold- 
stein, assigned  his  lease  or  sublet  the  premises."  The 
complaint  is,  there  was  no  testimony  tending  to  show  that 
appellant  leased  or  sub-let  the  premises.  It  appears  that 
appellant  sold  his  stock  in  trade  which  was  upon  the  premises, 
and  that  the  purchasers  went  into  possession  of  the  premises. 
One  of  the  purchasers  testified  that  appellant  said  to  appel- 
lee that  he  (appellant)  had  sold  out  his  business,  "  lease  and 
all."  There  was  testimony  tending  to  show  that  appellant 
had  either  assigned  his  lease  or  sub-let  the  premises  to 
his  successors.  No  other  objection  to  said  instruction  is 
made.     That  objection  is  not  well  taken. 

Complaint  is  also  made  by  counsel  for  appellant,  that  the 
court  erred  in  refusing  to  give  two  instructions  asked  by 
appellant.  They  are  upon  the  theory  that  the  evidence 
tends  to  show  that  apj^ellant  offered  in  good  faith  to  sur- 
render said  premises  to  aj)pellee,  and  that  appellee  accepted 
such  ofifer  and  that  appellant  did  surrender  said  premises  to 
appellee.  There  is  no  evidence  whatever  tending  to  sustain 
that  theory.    And,  besides,  there  is  no  such  issue  in  the 
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case.  The  court  did  not  err  in  refusing  to  give  said  two 
instructions,  or  either  of  them. 

It  is  also  urged  that  said  judgment  must  be  reversed 
because  the  transcript  filed  in  this  cause  shows  that  but  ten 
persons  were  impaneled  as  a  jury,  and  that  the  verdict  is 
rendered  by  twelve.  There  appears  in  the^transcript  a  copy 
of  a  paper  purporting  to  be  a  verdict  by  twelve  jurors.  It 
is  not  in  the  bill  of  exceptions,  and  is  no  part  of  the  record, 
and  can  not  be  considered  by  this  court.  Prussing  v.  Jack- 
son, 85  111.  App.  324;  Goldstein  v.  Smith,  85  111.  App.  588; 
Lambert  v.  Borden,  10  111.  App.  648. 

The  case  of  Nathan  v.  City  of  Chicago,  75  111.  App.  326, 
in  so  far  as  it  may  be  construed  as  in  conflict  with  the  views 
here  expressed  and  the  cases  cited,  we  are  not  disposed  to 
follow. 

A  supplemental  record,  filed  by  leave  of  court,  shows  that 
the  trial  court  entered  an  order  after  this  cause  was  pend- 
ing in  this  court,  which  shows  that  the  jury  was  properly 
impaneled  and  returned  a  verdict  in  due  form. 

In  this  case  a  rehearing  was  ordered,  and  this  opinion  is 
upon  such  rehearing,  and  the  opinion  heretofore  filed  in 
this  cause  is  withdrawn. 

The  judgment  of  the  Circuit  Court  is  aflBrmed. 


The  Sanitary  District  of  Chicago  v.  Bridget  McGnirl. 

1 .  EvmENCE— 0/  Cash  Value—  What  v*  Sufflcien  ^— The  profits  of  the 
businees  of  the  past,  and  conjectural  profits  of  the  future,  are  too  specu- 
lative and  uncertain  upon  which  to  ascertain  the  market  or  cash  value 
of  property. 

2.  Eminent  Domain — Rule  of  Compensation. — The  proper  compensa- 
tion for  property  taken  is  the  fair  market  value. 

8.  Damages— To  Property  by  Public  Improvement. — ^Damag^es  to 
property  by  a  public  improvement  must  be  estimated  under  the  same 
rules  that  they  would  be  in  a  condemnation  suit 

4.  Save— Right  of  Jury  to  View  the  Premises,  —At  common  law  the 
court  is  not  bound  to  permit  the  jury  to  view  the  premises.  The  furthest 
the  Supreme  Court  has  gone  in  such  a  case,  is  to  hold  that  it  is  within 
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the  8oand  discretion  of  the  court  to  determine  whether  the  jury  shall 
be  permitted  to  view  the  premises,  and  that  it  is  not  error  to  permit 
such  view. 

5.  Same— WTien  View  Should  he  Refused,— %ach  view,  when  per- 
mitted, should  be  before  any  evidence  is  heard.  When  the  request  is 
not  made  until  after  all  the  evidence  is  in,  it  is  properly  refused. 

6.  Samb— Damagies  of  Temporary  Character.^A  claim  for  loss  of 
rent,  by  reason  of  obstruction  to  access  to  and  egress  from  a  building 
during  the  progress  of  a  public  work,  can  not  be  sustained,  it  being 
merely  a  burden  incidentally  Imposed  upon  private  property  adjacent  to 
a  public  work,  and  without  which  such  improvements  can  seldom  be 
made. 

Aetion  for  Damages  to  property  hy  a  public  improvement  Appeal 
from  the  Circuit  Court  of  Cook  County;  the  Hon.  Geokob  W.  Brown, 
Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1 S99.  Reversed 
and  renlanded.    Opinion  filed  January  4,  1900. 

M.  V.  Gannon  and  S.  S.  Fallas,  attorneys  for  appellant; 
Charles  C.  Gilbert  and  Seyijour  Jones,  of  counsel. 

Damages  should  only  cover  actual  injuries  in  the  way  of 
depreciation  of  market  value,  and  matters  speculative, 
though  mentioned  in  the  testimony,  should  be  rejected. 
Jones  V.  Chicago  &  Iowa  K.  R.  Co.,  68  111.  380;  Kiefnan  v. 
Chicago,  Santa  Fe  &  Cal.  Ry.  Co.,  123  111.  188;  Metropol- 
itan, etc.,  R.  Co.  V.  Stickney,  150  111.  362. 

Profits  of  past  business  on  the  land  in  question,  or  con- 
jectural future  profits,  are  not  proper  matters  of  considera- 
tion. Jacksonville,  etc.,  Ry.  Co.  v.  Walsh,  106  111.  253;  De 
Buol  V.  Freeport,  etc.,  Ry.  Co.,  Ill  111.  499;  Chicago  &  E.  R. 
Co.  V.  Blake,  116  111.  163. 

Inconvenience  or  damage  common  to  entire  public  not 
ground  for  damages  to  individuals.  Chicago  &  W.  Ind.  R. 
Co.  V.  Ayres,  106  111.  511;  City  of  E.  St.  Louis  v.  Flynn,  119 
111.  200;  City  of  Springfield  v.  Griffith,  21  111.  App.  93. 

Loss  of  rent,  by  reason  of  obstructions  to  access  to  and 
egress  from  a  building  during  the  progress  of  the  work  on 
a  public  improvement,  is  not  a  damage  to  property  not  taken, 
but  merely  a  burden  incidentally  imposed  on  private  prop- 
erty.    Osgood  V.  Chicago,  154  111.  194. 

The  mere  diversion  of  travel,  in  consequence  of  the  con- 
struction of  a  viaduct,  however  detrimental  to  the  business 


Digitized  by  VjOOQ IC 


394  Appellate  Courts  of  Illinois. 

Vol.  86.]  Sanitary  District  of  Chicago  v.  McGuirL 

of  plaintiff,  is  a  thing  for  which  he  can  not  recover.     Hoh- 
mann  v.  Chicago,  140  111.  226,  and  41  111.  App.  41. 

William  E.  Hdohes  and  John  J.  Coburn,  attorneys  for 
api^ellee. 

Mb.  Justice  Adams  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  in  favor  of  appellee 
and  against  appellant  for  damages  to  appellee's  real  prop- 
erty, alleged  to  have  been  occasioned  by  appellant  in  con- 
structing the  drainage  channel. 

The  jury  returned  a  verdict  for  $17,000,  a  motion  for  a 
new  trial  was  overruled,  and  the  court  rendered  judgment 
on  the  verdict. 

Appellant  is  the  owner  of  four  lots,  two  of  which,  num- 
bered 11  and  12,  front  east  on  Western  avenue  in  the  city 
of  Chicago,  and  two  of  which,  numbered  21  and  22,  front 
on  what  purports,  in  a  plat  put  in  evidence  by  appellee,  to 
be  a  street  called  Ash  street  or  Artesian  avenue.  Between 
the  lots  fronting  on  Western  avenue  and  those  fronting  on 
Ash  street,  the  plat  mentioned  shows  an  alley  of  the  width 
of  fifteen  feet.  The  lots  are  twenty -five  feet  in  width  by 
125  feet  in  depth,  giving  a  frontage  on  Western  avenue  of 
fifty  feet  and  on  Ash  street  the  same,  plaintiflF's  entire 
property  running  fifty  feet  in  width  from  Western  avenue 
to  Ash  street,  including  the  alley.  The  lots  fronting  on 
Western  avenue  are  mentioned  by  the  witnesses  as  the  front 
lots,  and  the  others  as  the  rear  lots,  and  will  be  so  referred 
to  in  this  opinion. 

The  northwest  corner  of  the  north  rear  lot,  numbered  22, 
is  a  little  more  than  seventy-five  feet  south  of  the  drain- 
age channel,  and  the  northeast  corner  of  the  north  front  lot, 
numbered  11,  is  a  little  more  than  175  feet  south  of  the 
drainage  channel,  as  shown  by  appellee's  plat.  On  the 
north  front  lot  is  a  brick  one-and-a-half-story  cottage,  with 
a  frame  basement,  which  was  erected  over  seventeen  years 
ago.  On  the  rear  lots  there  is  a  rendering  and  soap  factory 
and  barn.  Appellee's  attorney,  on  the  trial,  offered  in  evi- 
dence a  plat  to  illustrate  the  location  of  the  channel,  the 
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g;rades,  roadways,  bridges  and  surroundings  of  appellee's 
property,  and  examined  a  witness  in  reference  to  it,  but  it 
does  not  appear  that  it  was  admitted  in  evidence,  or  any  rul- 
ing in  regard  to  it,  and  there  is  no  plat  in  the  record  show- 
ing these  things. 

Appellee  conducted  a  rendering  and  soft  soap  factory  on 
her  rear  lots  prior  to  the  fall  of  1895,  when  work  was  com- 
menced on  that  part  of  the  drainage  channel  in  the  vicinity 
of  her  property,  and,  at  the  time  of  the  trial,  was  still  en- 
gaged in  that  business.  The  drainage  channel  runs  north- 
east and  southwest,  cutting  through  Thirty-first  street  and 
Ash  street  north  of  appellee's  property.  Thirty-first  street 
is  about  250  feet  north  of  the  property,  as  shown  by  appel- 
lee's plat.  The  damage  complained  of  is  the  cutting  off 
access  to  the  rear  lots,  the  causing  water  to  flow  into  the 
basement  of  appellee's  house,  rendering  such  basement  use- 
less and  uninhabitable,  the  settling  and  cracking  of  the  walls 
of  the  house  by  reason  of  such  flow  of  water,  etc. 

Appellee,  in  her  examination  in  chief,  testified  that  the 
value  of  her  property,  at  the  time  they  started  to  dig  the 
channel,  including  the  whole  business,  was  about  $30,(X)0, 
and  that  the  decrease  in  value  by  reason  of  the  work  was 
about  $12,000.  Being  recalled,  as  a  witness  for  herself,  she 
testified  that  when  she  before  said  that  the  damage  was 
$12,000,  she  meant  that  the  damage  to  the  real  estate,  with- 
out reference  to  the  business,  was  $12,000,  but  that  she  consid- 
ered the  damage  to  her  property,  as  a  whole,  about  $29,000. 
On  cross-examination  she  testified  that  the  profits  were  the 
main  thing  in  her  estimate;  that  the  value  of  her  property 
was  $30,000;  that  in  such  estimate  she  included  about 
$15,000  for  profits.  John  Fitzpatrick,a  witness  for  appellee, 
also  considered,  in  his  estimates  of  value  and  depreciation, 
the  difference  between  profits  made  before  the  work  com- 
menced and  the  profits  which  he  considered  might  be  made 
in  the  business  thereafter.  The  following  occurred  in  the 
examination  of  the  witness: 

"  Q.  Do  you,  or  do  you  not,  mean  to  be  understood  as 
saying  that"  the  real  estate  there,  for  any  purpose,  was 
liTorth  $45,000  i    A.    Ko,  not  in  that  way. 


Digitized  by  VjOOQ IC 


396  Appellate  Courts  of  Illinois. 

Vol,  86.]  Sanitary  District  of  Chicago  v.  McGuirL 

*'  Q.  What  do  you  mean  ?  A.  Why,  that  the  diflFerence 
in  tlie  profits  of  the  business,  or  the  difference  in  the  per- 
centage now  and  before  that." 

This  testimony  was  given  after  appellee  had  testified,  as 
heretofore  stated,  and  had  also  testified  that  she  had  made 
in  her  business  $800  and  $900  per  month.  Hale,  another 
witness  for  appellee,  included  in  his  estimate  of  value, 
$18,000  on  account  of  the  business  which  had  been  estab- 
lished on  the  premises. 

At  the  conclusion  of  appellee's  evidence  in  chief,  appel- 
lant's attorney  moved  the  court  to  exclude  from  the  jury 
all  evidence  showing  the  amount  of   profit  derived  from 
appellee's  business,  which  motion  the  court  overruled  and 
appellant's  attorney  excepted.     Appellant's  attorney  then 
moved  to  exclude  all  testimony  as  to  the  value  of  the  busi- 
ness separate  and  apart  from  the  property,  or  over  and 
above  the   property,  whereupon   the  court  said :     "If  the 
motion  is  made  as  to  that  line  of  testimony  that  came  out 
in  response  to  your  own  questions,  it  is  overruled.    If  there 
is  any  that  was  introduced  over  your  objections  by  them, 
and  you  will  call  my  attention  to  it,  I  will  exclude  it;"  to 
which  ruling  an  exception^  was  preserved.    It  appears,  from 
a  colloquy   between  the  court    and   appellant's  attorney 
during  the  trial,  that  the  court  ruled  as  it  did,  because  it 
was  the  understanding  of  the  court  that  the  evidence  as  to 
profits  was  brought  out  in  the  first  instance  by  appellant's 
attorney.     This  is  true,  in  so  far  as  the  express  evidence  of 
ap])(^llee  as  to  profits  is  concerned,  but  the  evidence  was 
brou^^ht  out  in  the  legitimate  cross-examination  of  appellee, 
and  the  fact  that  it  was  so  brought  out,  is  not  a  sufficient 
reason  for  refusing  to  exclude  it  from  the  consideration  of 
the  jury.     Appellee,  on  direct,  testified,  as  before  stated, 
that  while  the  damage  to  her  realty  was  $12,000,  the  dam- 
age  to  her  property,  as  a  whole,  was   $29,000.     It  was 
entirely  competent  to  interrogate  her,  on  cross-examination, 
as  to  the  elements  of  her  estimate,  as  to  how  she  figured 
value  and  damage,  and  to  inquire  whether  she  included  the 
profits  of  her  business  in  her  estimjite,  and  if  so,  how  much 
profits.     The  testimony  of  a  witness  is  frequently  excluded 
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altogether  by  reason  of  facts  brought  out  on  his  cross- 
examination.  That  the  evidence  as  to  profits  should  not 
be  considered  by  the  jury  in  passing  on  the  question  of 
compensation  to  appellee  was  recognized  as  the  law  by  the 
court,  is  evidenced  by  the  following  instruction,  which  the 
court  gave  to  the  jury : 

"  The  court  instructs  the  jury  that  there  can  be  no 
recovery  for  loss  of  business  or  loss  of  profits." 

The  giving  of  this  instruction  did  not,  in  our  opinion, 
cure  the  error  of  refusing  to  exclude  the  evidence  from  the 
consideration  of  the  jury  before  argument.  The  evidence 
not  having  been  excluded,  appellee's  counsel  used  it  in  his 
closing  argument  to  the  jury,  saying: 

**  It  is  undisputed  that  she  made  $800  a  month  out  of  this 
business,  clear  profit.  You  can  not  escape  from  that  evi- 
dence. If  that  is  the  evidence,  and  undisputed  and  proven, 
you  can  not  escape  from  giving  her  a  just  compensation, 
full  measure  for  tne  injury  she  has  sustained.  Eight  hun- 
dred dollars  a  month  is  nine  thousand  six  hundred  dollars  a 
year." 

Appellant's  attorney  objected  to  these  remarks,  saying : 

"  I  object  to  your  verdict  on  $9,000  profits  in  the  busi- 
ness," to  which  appellee's  attorney  responded :  "  That  is 
not  what  I  am  doing."  The  Court :  "  Do  you  dispute  that 
there  is  such  evidence  in  the  record  ? "  Appellant's  attor- 
ney :  "  I  dispute  that  there  is  any  evidence  in  this  record 
that  there  was  $9,000  a  year  profits  made  in  that  busi- 
ness." Appellee's  attorney  then  proceeded  with  his  argu- 
ment as  follows:  "I  say  he  is  right.  It  is  not  $9,000.  It 
is  $9,600  a  year — $800  a  month.  Go  and  learn  arithmetic. 
And  I  want  to  say  another  thing,  that  that  is  sixteen  per 
cent  on  $60,000,"  etc. 

The  evidence  being  before  the  jury,  appellee's  attorney 
had  a  right  to  comment  on  it,  and  the  manner  in  which  he 
did  so,  with  the  apparent  approval  of  the  court,  indicate^l 
not  alone  by  silence,  but  by  the  question  addressed  by  the 
court  to  appellant's  attorney,  "  Do  you  dispute  that  there  is 
such  evidence  in  the  record  ? "  was  well  calculated  to  influ- 
ence the  jury  to  award,  by  their  verdict,  a  larger  amount 
than  they  would  otherwise    have  awarded,  and,  in  our 
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opinion,  in  view  of  the  evidence  in  the  case,  it  did  so 
influence  the  jury,  notwithstanding  the  instruction  of  the 
court  quoted,  aupra. 

Much  of  the  evidence  for  appellee  is  very  unsatisfactory. 
After  testifying  on  her  own  behalf  as  to  value,  she  appar- 
ently disqualified  herself  as  a  witness  by  saying  that  she 
could  not  tell  what  was  the  fair  cash  value  of  the  property, 
or  what  it  would  sell  for  in  the  market ;  that  she  could  not 
tell  whether  she  had  an  opinion  or  not.  Edward  McGuirl, 
appellee's  son,  after  testifying  on  his  direct  examination 
that  the  fair  cash  market  value  of  the  property  a  month 
before  the  canal  was  put  there  was  $50,000,  testified  on  his 
cross-examination  that  he  did  not  know  what  tie  lots  were 
worth  in  the  market,  and  that  when  he  was  testifying  as  to 
the  value  of  the  property  he  meant  by  the  fair  cash  value 
of  it,  that  he  would  not  sell  it  for  any  less.  No  objection 
being  made  by  appellant's  attorney,  the  evidence  of  these 
witnesses  was  allowed  to  remain  in  the  case.  None  of  the 
witnesses  for  appellant  placed  the  value  of  the  property, 
before  appellant  commenced  work  in  its  vicinity,  higher 
than  $6,500,  or  the  damage  to  it  higher  than  $2,700. 

The  contention  of  appellee's  counsel  that  the  evidence  as 
to  profits  was  competent,  is  erroneous. 

Jacksonville  &  S.  E.  Ky.  Co.  v.  Walsh,  106  111.  253,  was 
a  proceeding  under  the  eminent  domain  law,  to  condemn 
Walsh's  land.  The  appellee  did  a  saloon  business  on  the 
land.    The  court  say : 

"  The  profits  of  the  business  of  the  past  and  conjectural 
profits  for  the  future  were  too  speculative  and  uncertain 
upon  which  to  ascertain  the  market  or  cash  value  of  the 
property." 

In  Braun  v.  Met.  W.  Side  El.  R  R  Co.,  166  lU.  434, 
which  was  also  a  condemnation  case,  the  court,  after  stating 
the  proper  rule  of  compensation,  viz.,  the  fair  market  value 
of  the  property  proposed  to  be  taken,  say:  "This  role 
excludes  all  evidence  as  to  the  amount  of  business  done  or 
which  could  be  done  in  the  property,  or  the  probable  profits 
arising  therefrom,"  citing  the  case  first  cited  supra. 

Osgood  V.  City  of  Chicago,  154  IlL  194,  was  a  case,  like 
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the  present,  to  recover  compensation  for  property  not  taken, 
but  alleged  to  have  been  damaged  by  a  public  improvement, 
and  the  court  say :  "  The  damages,  therefore,  recoverable  in 
this  action,  must  be  estimated  under  the  same  rules  that 
they  would  have  been  upon  a  petition  by  the  city  to  con- 
demn the  property." 

These  authorities  dispose  of  the  contention  of  appellee's 
counsel. 

At  the  close  of  the  evidence,  appellant's  attorney  moved 
the  court  to  permit  the  jury  to  view  the  premises,  which 
motion  was  not  objected  to  by  appellee's  attorney,  but  the 
court  overruled  the  motion.  This  ruling  is  assigned  as 
error.  The  object  of  the  present  suit  is  precisely  the  same 
as  that  of  a  cross-petition  filed  in  a  proceeding  to  condemn 
land  under  the  provisions  of  the  eminent  domain  act,  and  in 
the  latter  case  it  is  expressly  provided  that  the  "  jury  shall, 
at  the  request  of  either  party,  go  upon  the  land  sought  to 
be  taken  or  damaged,  in  person,  and  examine  the  same,  and 
after  hearing  the  proof  offered,  make  their  report  in  writ- 
ing," etc.     2  S.  &  C.'s  Stat.,  C.  47,  parag.  9. 

The  proceedings  by  cross-petition  and  by  original  suit  be- 
ing substantially  the  same,  although  diflFerent  in  form,  and 
having  the  same  object,  it  would  seem  that  the  rule  should 
be  the  same.  It  is  self-evident  that  in  both  cases  there  is 
the  same  reason  for  a  view  by  the  jury  and,  as  a  general  rule, 
vhi  eadem  ratio  tbi  idem  jus.  Nevertheless,  we  can  not  say 
that  in  such  case  as  the  present  it  is  error  to  refuse  to  per- 
mit the  jury  to  view  the  premises  on  motion  of  one  of  the 
parties,  because  the  eminent  domain  act  applies  in  terms 
only  to  proceedings  under  and  by  virtue  of  that  act,  and  at 
coramon  law  the  court  is  not  bound  to  permit  such  view. 
The  farthest  the  Supreme  Court  has  gone  in  such  a  case  as 
the  present  is  to  hold  that  it  is  within  the  sound  legal  dis- 
cretion of  the  court  to  determine  whether  the  jury  shall  be 
permitted  to  view  the  premises,  and  that  it  is  not  error  to 
permit  such  view.  Springer  v.  City  of  Chicago,  135  111. 
552  ;  Osgood  v.  City  of  Chicago,  154  Id.  194. 

In  the  present  case,  the  request  not  having  been  made 
until  after  all  the  evidence  was  in,  we  think  the  court  verv 
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)>roperly  refused  to  permit  a  view  by  the  jury.  Such  view, 
when  permitted,  should  be  before  any  evidence  is  heard,  as 
contemplated  by  paragraph  9  of  the  eminent  domain  law, 
cited  supra. 

The  uncontradicted  evidence  is,  that  the  work  in  the 
vicinity  of  appellee's  property  is  not  completed,  and  that 
some  of  the  things  complained  of  in  the  present  case  are  inci- 
dental to  the  performance  of  the  work  and  of  a  merely 
temporary  character.  In  Osgood  v.  City  of  Chicago,  *wpra, 
the  court  say: 

**  The  claim  set  up  for  loss  of  rent  bv  reason  of  obstruc- 
tion to  access  to  and  egress  from  the  building  during  the 
progress  of  the  work,  can  not  be  sustained.  That  is  not  dam- 
age to  property  not  taken,  within  the  meaning  of  the  con- 
stitution, but  merely  a  burden  incidentally  imposed  upon 
private  property  adjacent  to  a  public  work,  and  without 
which  such  improvements  can  seldom  be  made,"  etc. 

One  of  the  complaints  made  by  appellee,  and  relied 
on  as  an  element  of  damage,  is  that  access  to  her  rear  lots 
by  the  way  of  Ash  street  was  cut  oflf ;  yet  we  can  not  find 
l|fv^  in  the  record  any  suflBcient  evidence  that  what  is  called  Ash 

street  is  a  public  street,  or  that  appellee  has  any  interest  in 
it  appurtenant  to  her  lots. 

On  account  of  the  error  in  overruling  the  motion  to  ex- 
clude the  evidence  as  to  the  value  of  appellee's  business  and 
the  profits  derived  therefrom,  the  judgment  will  be  reversed 
and  the  cause  remanded. 


r 
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1.  Photographs — Oenerally  Admiasible  in  Personal  Injury  Cases. — 
As  a  p:eneral  ruJe,  in  personal  injury  suits,  photographs  are  admissible 
as  evidence. 

2.  Instructions—  Usurping  the  Province  of  the  Jury,  —An  instruction 
which  takes  frOm  the  jury  the  question  whether,  independently  of  any 
contract  or  rule,  the  plaintiff  was  hound  to  use  ordinary  care,  is  errone- 
ous, as  abrogating  the  common  law  obligation  requiring  the  party  to  use 
proper  caution. 

3.  Words  and  Phrases-**  Acquiesce  "  Defined. — Ordinarily  the  term 
"  acquiesce  *'  implies  knowledge,  and  means  a  quiet  submission  or  com- 
pliance to  a  state  of  facts  governed  by  the  knowledge,  so  that  to  acqui- 
esce means  to  know  and  acquiesce. 

Action  in  Case,  for  personal  injuries.  Appeal  from  the  Circuit  Court 
of  McLean  Coimty;  the  Hon.  John  H.  Moffett,  Judge,  presiding.  Heard 
in  tJiis  court  at  the  May  term,  1899.  Reversed  and  remanded.  Opinion 
filed  December  18,  1899. 

William  Brown,  General  Solicitor,  and  A.  E,  DeMange, 
attorneys  for  appellant. 

Welty  &  Sterling,  Louis  Fitz  Henry  and  Hart  &  Hoff- 
man, attorneys  for  appellee. 

Per  Curiam. 

In  this  action  appellee  sued  appellant  for  damages  on 
account  of    personal  injuri^  received  by  him   while  net- 
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ing  as  a  brakeman  for  appellant  and  while  in  the  exer- 
cise of  ordinary  care  for  his  own  safety,  as  the  result  of 
negligence  of  appellant  in  maintaining  an  improper  road- 
bea  at  the  point  where  he  was  injured  and  in  permitting 
the  brakebeafia  of  the  car  which  hurt  him  to  become  loose. 
The  declaration  consists  of  eight  counts.  A  trial  by  jury 
resulted  in  a  verdict  and  judgment  against  appellant  for 
$15,000,  and  from  such  judgment  this  appeal  is  taken  and 
various  errors  are  urgred  to  effect  reversal  of  the  judgment. 
The  evidence  discloses  that  appellee  was  employed  as  a 
brakeman  and  on  the  night  of  November  25,  1897,  which 
was  rainy,  dark  and  bad,  in  discharge  of  the  duties  of  his 
employment,  arrived  at  Joliet,  Illinois,  on  one  of  the  freight 
trains  of  appellant.  In  the  yards  there,  some  switching  was 
to  be  done  to  leave  certain  cars  of  the  train  on  a  side  track. 
Having  prepared  the  switch  for  the  purpose,  appellee  sig- 
naled the  engineer  to  proceed  to  "  kick  back"  in  order  to 
place  one  of  the  cars  on  the  track  desired.  At  the  same 
time  he  approached  the  car  to  be  thus  separated  and  while 
the  train  was  in  motion  to  carry  out  the  then  object,  appel- 
lee went  in  between  the  cars,  stepping  his  right  foot  between 
the  rails,  and  attempted  to  pull  out  the  pin.  This  he  could 
not  do  at  first  on  account  of  some  friction  on  the  pin; 
whereupon  he  stepped  with  both  feet  between  the  rails  and, 
walking  along  between  the  cars  with  the  train,  succeeded 
in  pulling  out  the  pin.  Just  at  this  moment  he,  in  some 
manner,  was  thrown  to  the  ground  with  his  legs  over  the 
rail  where  they  were  caught  and  run  over  by  a  wheel,  appel- 
lee thus  losing  both  feet.  The  evidence  is  conflicting  as  to 
whether  appellee  stepped  into  a  drainage  ditch  running 
across  the  track  between  two  ties  at  or  near  the  place  of  the 
accident  and  was  tripped  and  fell,  or  whether  he  was  tripped 
by  the  striking  of  a  brakebeam  upon  his  leg.  The  evi- 
dence also  shows  that  at  the  time  of  his  employment 
appellee  signed  and  was  sworn  to  an  application  for  his  posi- 
tion wherein  it  is  stated  that  to  walk  between  moving  cars  is 
against  the  rules  of  appellant  company,  and  wherein  he 
agreed  not  to  take  any  risk  in  making  couplings  upon  his 
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own  motion  or  the  order  or  request  of  any  person.  It 
also  appears  that  appellee  received  a  copy  of  appellant's 
rule  which  provided,  among  other  things,  that  getting 
between  cars  in  motion  to  uncouple  them  is  dangerous  and 
in  violation  of  duty;  and  that  every  employe  is  required  to 
use  caution  to  avoid  injury  to  himself,  etc.  Evidence  was 
also  taken,  conflicting  however,  upon  the  question  whether 
open  and  continued  violation  of  the  rule  mentioned,  by 
employes,  had  not  created  a  waiver  of  it  by  appellant. 

It  is  first  contended  by  counsel  for  appellant  that  the 
court  permitted  evidence  to  be  taken  of  the  condition  of  the 
road-bed  and  track  at  points  remote  from  the  place  of  the 
injury.  Ordinarily,  where  such  a  place  is  sharply  defined, 
that  objection  might  prevaiL  But  upon  an  examination  of 
the  entire  testimony  the  exact  spot  of  the  accident  seems  to 
be  doubtful;  and  it  is  not  clear  which  one  of  several,  in  a 
space  of  some  length  along  the  road-bed,  is  the  right  place. 
In  that  condition  of  the  record  it  can  not  be  said  the  court 
erred  in  permitting  evidence  to  go  in  of  the  various  places 
referred  to.  In  that  connection  also  it  is  urged  as  error 
that  the  court  permitted  two  photographs  of  a  part  of  the 
premises  to  be  introduced  in  evidence.  As  a  general  rule 
in  matters  of  this  nature  such  photographs  are  admissible, 
and  no  reason  is  seen  why  an  ex^ption  should  be  made  in 
this  case. 

It  is  next  urged  that  the  court  erred  in  permitting  lead- 
ing questions  to  be  asked  of  appellee  and  other  witnesses 
concerning  the  custom  or  habit  of  brakemen  going  between 
moving  cars  to  uncouple  them,  the  proof  of  which  habit  or 
custom  is  relied  upon  by  appellee  to  constitute  a  waiver  of 
appellant's  rule  on  that  score.  Though  vested  to  a  large 
extent  in  the  discretion  of  the  trial  court,  still  parties  have 
a  right  to  insist  upon  a  proper  examination  of  witnesses, 
especially  those  interested,  on  material  points.  Upon  inves- 
tigating the  record  concerning  this  objection  of  appellant, 
the  court  discovers  that  very  large  latitude  in  leading  the 
witnesses  upon  this  subject  was  given  over  the  objections 
of  appellant;  and  that  in  the  cross-examination  of  Brinsley, 
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the  engineer,  and  Moore,  the  conductor,  appellee  was  per- 
mitted to  elicit  statements  upon  such  a  practice  of  brake- 
men.  The  direct  examination  of  these  two  witnesses  was 
of  matters  purely  res  gestae^  and  the  court  is  very  sure  the 
statements  asked  for  were  not  proper  on  cross-examination. 
Upon  the  whole  the  court  deems  these  errors  prejudicial  to 
appellant. 

The  next  assignment  of  error  brings  into  consideration 
an  instruction  given  by  the  court  at  the  request  of  appellee. 
The  force  of  the  instruction  is  that  it  was  the  duty  of 
appellant  to  have  its  tracks  ballasted  to  the  level  of  the 
top  of  the  ties,  if  such  ballasting  was  necessary  to  make 
the  tracks  reasonably  safe  in  coupling  or  uncoupling  cars; 
and  if  the  tracks  were  not  so  ballasted  asto  ])e  reason- 
ably safe  and  appellee  was  thereby  injured,  he  should 
recover.  It  is  insisted  that  the  instruction  is  the  law  in 
this  case  upon  the  authority  of  L.  E.  &  W.  R.  R.  Co.  v. 
Morrissey,  177  111.  376.  By  referring  to  that  case  it  will 
be  early  seen  that  it  is  not  in  point  here  and  readily  dis- 
tinguished. There  the  issue  was  very  clearly  throughout 
the  trial  whether  the  railroad  was  in  fact  properly  ballasted; 
and  the  instruction  in  discussion  now  was  there  properly 
given.  Here  one  of  the  issues  was,  not  whether  the  road- 
bed was  properly  ballasted,  but  whether  a  ditch  existed,  in 
the  ballasting,  by  which  appellee  was  injured.  Thus  it  will 
be  seen  the  object  was  not  to  determine  generally  whether 
the  ballasting  made  the  road-bed  reasonably  safe,  but  to 
determine  the  etfecrt  of  the  ditch,  which  was  not  submitted 
to  the  jury  by  the  instruction.  Having  failed  in  that  essen- 
tial particular  the  instruction  was  of  necessity  misleading; 
and  the  defect  is  considered  prejudicial. 

Another  instruction  complained  of  is  as  follows : 

"The  court  instructs  the  jury  that  even  though  you  may 
believe  from  the  evidence  that"  the  defendant  companv  had 
published  a  rule  forbidding  brakemen  upon  its  line  of  rail- 
road going  between  moving  cars  to  uncouple  the  same,  and 
making  it  a  violation  of  the  duty  on  the  part  of  the  brake- 
man  to  go  between  moving  cars  to  uncouple  -the  same,  yet 
if  you  further  believe  from  the  evidence  that  it  was  the 
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habitual  practice  of  railroad  brakemen  on  defendant's  road 
to  disregard  said  rule  and  to  go  between  moving  cars  to 
uncouple  the  same  under  the  conditions  and  circumstances 
shown  bv  the  evidence  in  this  case  with  the  experience 
plaintiff  had,  and  that  such  habitual  practice  on  the  part 
of  the  brakemen  had  been  continued  for  such  length  of 
time  prior  to  the  injury,  that  defendant  company  knew 
such  was  the  habitual  practice  upon  its  line  of  road  and 
defendant  acquiesced  in  such  habitual  violation  of  this  rule 
on  the  part  oi  its  brakemen,  then  under  such  facts,  if  you 
so  find  from  the  evidence,  the  rule  so  published  would  not 
in  law  be  held  operative  and  in  force  at  the  time  of  the 
injury." 

It  will  be  remembered  that  a  part  of  this  rule  referred  to 
the  duty  of  employes  to  use  caution  to  avoid  injury  to  them- 
selves. However  accurate  the  statement  in  the  instruction 
is  as  an  abstract  proposition  of  law,  its  use  as  here  given  in 
this  case  is  certainly  misleading  and  erroneous;  for  it 
effectually  takes  from  the  jury  the  question  whether,  inde- 
pendently of  any  contract  or  rule,  appellee  was  bound  to 
use  ordinary  care.  Embodied  in  this  contract  or  rule  is  the 
familiar  law  of  the  land  that  he  should  use  ordinary  care, 
for  that  is  what  that  part  of  the  rule  means  if  it  means 
anything.  x 

Eegardless  of  the  rule  or  contract  he  is  bound  to  do  that. 
Yet  without  reference  to  this  common  law  obligation  of 
appellee  the  jury  are  told  that  the  rule  would  not,  in  law,  be 
held  operative  and  in  force  on  the  grounds  stated.  Further- 
more the  effect  of  the  instruction  is  to  remove  from  the 
consideration  of  the  jury  the  question  whether  going 
between  moving  cars  to  uncouple  the  same  was  negligence 
on  the  part  of  appellee  sufficient  to  defeat  his  action. 
Independently  of  the  requirement  of  the  rule,  the  law 
required  him  to  use  proper  caution;  and  under  the  law  it 
was  for  the  jury  to  say  whether  such  act  of  going  between 
the  cars  was  contributory  negligence.  While  it  might  be 
the  appellant  could  waive  the  rule  it  promulgated  as  such, 
it  would  be  unreasonable  and  against  public  policy  to  hold 
that  the  law  itself  was  thereby  abrogated.  Had  the  instruc- 
tion been  so  modified  it  doubtless  would  be  sustained; 
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without  it  the  court  is  compelled  to  say  the  instruction  is 
erroneous. 

Again  it  is  urged  the  court  erred  in  modifying  the  state- 
ment of  the  instruction  that  before  the  violations  of  appel- 
lant's rule  should  constitute  a  waiver  of  it  by  appellant,  it 
must  appear  that  appellant  had  knowledge  of  the  opposing 
practice  and  acquiesced  in  it  as  such,  by  using  the  disjunc- 
tive "or"  instead  of  the  connective  "and"  between  the 
ideas  of  knowledge  and  acquiescence. 

Ordinarily  the  term  "  acquiesce  "  implies  knowledge,  and 
means  a  quiet  submission  or  compliance  to  a  state  of  facts 
governed  by  that  knowledge;  so  that  to  acquiesce  means  to 
know  and  acquiesce. 

The  instruction  as  given  informed  the  jury  that  if  appel- 
lant had  knowledge  of  the  common  practice  of  employes 
contrary  to  the  rule,  such  rule  should  be  taken  as  waived; 
or  if  appellant  acquiesced  in  the  practice,  the  rule  would  be 
likewise  waived.  The  test  is,  all  that  is  meant  by  acquies- 
cence, either  actual  or  implied — mere  knowledge — would 
not  constitute  a  waiver.  So  to  use  the  idea  of  knowledge 
in  that  regard  without  extending  it  to  the  meaning  of 
acquiescence,  and  so  connecting  it,  would  be  inaccurate  and 
misleading.  For  that  reason  the  instruction  is  bad.  One 
instruction  given  at  the  instance  of  appellee  contains  the 
correct  statement  of  this  rule;  two  offered  by  appellant  on 
the  subject  have  been  modified  as  stated.  The  court  is  not 
inclined  to  hold  the  error  in  these  two  instances,  in  this 
case,  corrected  in  that  manner. 

For  the  errors  indicated  the  judgment  of  the  Circuit 
Court  will  be  reversed  and  the  cause  remanded. 


E.  D.  Griswold  v.  8,  H.  Pierce. 

1.  Real  Estate  Aoent— ir^«i  EntUled  to  CommiasianB.—'WheTe  a 
real  estate  agent  fumishee  a  purchaser,  ready,  willing  and  able  to  buy, 
he  is  entitled  to  his  compensation,  and  the  fact  that  be  did  not  bring  the 
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parties  to  terms  within  the  time  limit  fixed  by  the  letter  of  his  contract 
does  not,  in  this  case,  defeat  his  right  to  recover. 

• 
ABSmnpsit,  for  commissions.   Appeal  from  the  Circuit  Court  of  Sanga- 
mon County;  the  Hon.  Jambs  A.  Creiohton,  Judge,  presiding.    Heard 
in  this  court  at  the  May  term,  1899.    Affirmed.    Opinion  filed  December 
IB,  1899. 

Mather  &  Snigg,  attorneys  for  appellant. 

H.  0.  Ward  and  E.  L.  Chapin,  attorneys  for  appellee. 

Mr.  Justicb  Harkrr  delivered  the  opinion  of  the  conrt. 
This  was  a  suit  brought  by  appellee  to  recover  for  serv- 
ices rendered  appellant  in  the  sale  of  a  farm  of  480  acres 
situated  in  Whiteside  county,  Illinois.  There  was  a  trial 
by  the  court  without  a  jury,  and  a  judgment  rendered  in 
favor  of  appellee  for  $240.  A  reversal  is  sought  solely 
upon  the  ground  that  the  judgment  is  not  supported  by  the 
evidence. 

Appellee  is  a  real  estate  broker,  living  at  Tampico,  White- 
side county,  Illinois.  Appellant,  a  resident  of  Springfield, 
Illinois,  owned  a  farm  in  Whiteside  county  which  he  gave 
appellee  the  agency  to  sell.  There  is  a  dispute  between 
them  as  to  the  terms  of  the  agreement.  Appellant  claims 
that  appellee  was  to  have,  as  his  compensation  for  negotiat- 
ing a  sale,  all  that  would  be  realized  over  $20,000,  and  that 
the  option  to  sell  was  limited  to  a  certain  date.  Appellee 
contends  that  he  was  to  have  fifty  cents  per  acre  if  the  land 
sold  for  less  than  $20,000,  and  one  dollar  per  acre  if  it  sold 
for  more  than  that  amount. 

On  March  7,  1898,  appellant  wrote  appellee  to  the  eflfect 
that  he  could  have  one  more  week  in  which  to  make  the 
sale,  but  no  more.  On  the  10th  of  the  month  appellee  took 
John  F.  Mundy,  a  real  estate  broker,  and  Joseph  Hodnett, 
a  proposed  purchaser,  to  see  the  land,  and  put  on  foot  ne- 
gotiations which  resulted  in  a  purchase  by  Hodnett  from 
appellant  on  the  23d  of  March,  1898.  Appellee  was  not 
present  when  the  deal  was  closed,  and  Mundy  seems  to  have 
done  much  toward  bringing  the  parties  to  terms.    Appellee 
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must  be  regarded  as  furnishing  a  purchaser  ready,  willing, 
and  able  to  buy.  He  was,  therefore,  entitled  to  compensa- 
tion, and  the  fact  that  he  did  not  bring  the  parties  to  terms 
within  the  time  limit  fixed  by  the  letter  of  March  7th,  does 
not  defeat  his  right  to  recover.  Carter  v.  Webster,  79  111. 
435;  Wilson  v.  Mason,  158  111.  304;  Hafner  v.  Herron,  165 
111.  246;  Schuster  v.  Martin,  45  111.  App.  482;  McClave  v. 
Paine,  49  N.  Y.  561;  Sussdorf  v.  Schmidt,  55  K  Y.  320. 

Complaint  is  made  that  the  court  made  a  contract  for  the 
parties  and  rendered  a  judgment  upon  the  theory  that  there 
was  an  implied  promise  to  pay*  We  do  not  so  understand 
from  the  record.  The  consideration  named  for  the  convey- 
ance of  the  land  was  $28,800.  If  the  court  adopted  appel- 
lee's contention,  and  that  was  the  amount  actually  paid  by 
Hodnett,  the  judgment  should  have  been  $480,  one  dollar 
per  acre.  The  court  manifestly  reached  the  conclusion  from 
the  evidence  that  the  land  did  not  sell  for  that,  but  for  an 
amount  less  than  $20,000,  for  the  compensation  was  fixed  at 
fifty  cents  per  acre.  Appellant  shows  no  suflBcient  reason 
for  reversing  the  judgment    Judgment  affirmed. 


Henry  Fish  v.  People,  etc.,  ex  rel. 

1.  Practice— Orders  of  Cour*.— Where  the  court  fa  the  couTse  of  a 
trial  entered  an  order  upon  the  docket "  Contmued  until  attorneys  agree 
as  to  date  for  trial,"  and  later  on  in  the  term,  ent«u^  an  order  continu- 
ing the  case  until  the  next  term,  such  order  must  be  interpreted  as 
applying  only  during  the  term  at  which  it  was  made,  and  is  superseded 
by  a  subsequent  order  at  the  same  term  definitely  continumg  the  case 
to  the  next  term. 

3.  Continuance— lte^mYe«  of  the  Affidavit— An  affidavit  for  a 
continuance  by  a  defendant  m  a  bastardy  proceeding  ought  to  deny  the 
truth  of  the  charge  against  him  and  disclose  some  defense  m  bar  of  the 
action. 

Bastardy  Proceedings.— Appeal  from  the  County  Court  of  Fulton 
County;  the  Hon.  G.  L.  Miller.  Judge,  presiding.  Heard  in  this  court 
at  the  May  term,  1899.    Affirmed.    Opmion  filed  December  18,  189a 
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KiNSEY  Thomas  and  I,  R.  Brown,  attorneys  for  appellant. 

B.  M.  Chipbrfield,  State's  Attorney  of  Fulton  county, 
for  appellee. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

This  proceeding  was  instituted  on  the  4th  day  of  Octo- 
ber, 1897,  before  a  justice  of  the  peace  in  Fulton  county,  on 
complaint  of  Annie  Shawgo,  an  unmarried  woman,  charg- 
ing appellant  with  being  the  father  of  her  illegitimate 
child.  The  proceedings  at  the  preliminary  hearing  resulted 
in  appellant  entering  into  recognizance  to  appear  before 
the  County  Court  on  the  first  day  of  the  next  term,  to  there 
answer  the  charge  and  abide  the  order  and  judgment  of  the 
court.  At  the  return  term,  there  was  a  mistrial  because 
of  the  failure  of  the  jury  to  agree,  and  the  case  was  contin- 
ued to  the  May  term,  1898.  When  the  case  was  reached 
at  the  Maj'^  term  it  was  not  tried,  but,  in  pursuance  of 
some  arrangement  among  the  attorneys,  the  judge  entered 
on  his  docket,  "continued  until  attorneys  agree  as  to 
date  for  trial,"  and  later  on  in  the  term,  the  court  entered 
an  order  continuing  the  case  to  the  next  term.  The  next 
term  was  the  November  term,  1898,  and  on  the  12th  of 
November  of  that  term,  the  State's  attorney  notified  one 
of  appellant's  attorneys  that  the  case  would  be  called  for 
trial  on  the  21st  day  of  that  month.  Upon  receiving  such 
notice,  no  other  date  was  suggested  by  appellant's  attorneys, 
nor  was  any  objection  made  to  the  day  named. 

Appellant's  counsel  contend  that  by  the.  order  of  the 
court,  entered  during  the  May  term,  the  case  was  continued 
indefinitely,  and  that  it  could  not,  at  any  subsequent  time, 
be  set  or  called  for  trial  until  some  date  had  been  agreed 
upon,  and  that  appellant's  attorneys  did  not  agree  that  the 
case  might  be  set  for,  or  called,  on  November  21st. 

We  do  not  so  interpret  the  order.  We  understand  that 
order  as  applying  only  during  the  term  at  which  it  was  made. 
The  subsequent  order  of  that  term  definitely  continuing  the 
case  to  the  next  term,  entirely  superseded  that  order,  and 
the  case  stood  for  trial  subject  to  call,  in  its  order  on  the 
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docket,  at  the  next  term.  It  was  the  duty  of  appellant, 
under  the  conditions  of  his  bond,  to  take  notice  and  be  pres- 
ent on  the  first  day  of  the  term  to  which  his  case  was  con- 
tinued, and  it  was  his  duty,  under  the  law,  to  exert  himself 
in  the  meantime,  to  be  ready  for  trial.  Assuming  that 
appellant's  attorneys  understood  it  as  they  now  contend, 
they  were  in  no  manner  deceived  or  unfairly  dealt  with,  for 
they  were  given  ample  notice  of  the  date  the  case  had  been 
set  for,  and  made  no  objection  to  the  day  fixed. 

The  case  was  tried  by  jury,  on  the  day  for  which  it  was 
set,  resulting  in  a  verdict  and  judgment  against  appellant. 

A  number  of  errors  are  assigned  on  the  record,  but  the 
only  one  relied  on  as  ground  for  reversal  is,  that  the  court 
denied  appellant's  motion  for  continuance. 

After  a  motion  for  change  of  venue  had  been  overruled 
and  the  case  finally  called  for  trial,  appellant  moved  the 
court  for  a  continuance  of  the  case  to  the  next  term, 
because  of  the  absence  of  certain  witnesses,  and  supported 
his  motion  by  his  own  aflBdavit  and  that  of  both  his  attor- 
neys, as  to  diligence  in  procuring  attendance  of  the  witnesses 
and  as  to  the  materiality  of  the  testimony  they  would  give, 
if  present. 

On  the  17th  day  of  November  appellant's  attorneys  filed 
a  praecipe  with  the  clerk  for  subpoena  for  seven  witnesses; 
the  sheriflF,  on  the  day  set  for  trial,  made  return  of  service 
as  to  four  of  them,  and  not  found  as  ,to  the  three  others. 
When  this  subpoena  was  actually  delivered  to  the  sheriff 
does  not  appear,  nor  does  it  appear  that  the  sheriff  knew, 
or  that  he  was  in  any  manner  directed  to  where  the  wit- 
nesses liiight  be  found.  Appellant  had  all  the  time  that 
had  elapsed  since  the  adjournment  of  the  previous  term  to 
get  ready  for  this  trial,  and  his  attorneys  had  nine  days 
actual  notice  of  the  date  set  for  the  trial.  The  witnesses  all 
lived  in  the  country,  and  it  must  be  presumed  were  all  then 
at  their  usual  places  of  abode,  within  a  few  miles  of  the 
court.  Upon  tie  facts,  as  disclosed  by  this  record,  it  can 
not  be  held  that  due  diligence  was  exercised  by  appellant 
and  his  attorneys  to  procure  the  attendance  of  the  absent 
witnesses,  nor  can  it  be  held  that  due  diligence  in  that 
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behalf,  on  their  part,  would  not  have  resulted  in  procuring 
the  attendance  of  such  witnesses. 

We  do  not  deem  it  our  duty  to  further  discuss  the  suffi- 
ciency of  the  showing  in  support  of  the  motion  for  contin- 
uance, yet,  in  our  judgment,  it  is  subject  to  just  criticism 
in  a  number  of  respects.  For  instance,  appellant  does  not, 
in  his  affidavit,  deny  the  truth  of  the  charge  against  him, 
nor  disclose  any  defense  in  bar  of  the  action.  True,  the 
affidavit  states  the  existence  of  some  testimony  which,  if 
produced,  would  tend  to  impeach  the  prosecuting  witness, 
and  also  tend  to  support  a  denial  of  the  charge,  but  neither 
in  the  affidavit  nor  on  the  trial  did  appellant  deny  the 
charge.  He  was  present  during  the  trial,  accompanied  by 
his  attorneys,  with  four  of  his  witnesses  in  attendance,  and 
saw  fit  to  neither  testify  in  his  own  behalf,  nor  offer  any  of 
his  witnesses. 

As  we  understand  appellant's  brief,  his  counsel  do  not 
contend  that  the  court  erred  in  refusing  to  grant  the  change 
of  venue  prayed,  and  they  admit  that  their  affidavit  in  sup- 
port of  their  motion  for  new  trial,  which  was  made  and  pre- 
sented to  the  judge  after  the  motion  had  been  argued  and 
decided,  and  the  court  had  adjourned  for  the  term,  is  not 
proper  part  of  the  record. 

Having  examined  with  such  care  as  we  can,  the  material 
objections  urged  by  appellant  against  the  record  in  this 
case,  and  finding  no  error  sufficient  to  warrant  a  reversal, 
we  therefore  affirm.  The  order  and  judgment  of  the 
County  Court  is  affirmed. 


Frank  E.  Dooling^  Receiver,  etc.,  v.  James  Coats  and 

Sarah  Coats. 

1.  Former  Decisions— Fo^totred.— The  decision  in  Frank  E.  Dooling, 
receiver,  etc,  v.  John  W.  Davis  et  al.,  84  UL  App.  898,  governs  this  case. 

Foreelosare.— Appeal  from  the  Circuit  Ck>urt  of  Pike  County;  the 
Hon.  Harry  Hiobeb,  Judge,  presiding.  Heard  in  this  court  at  the  May 
term,  1809.    Reversed  and  remanded.    Opinion  filed  December  18, 1899. 
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Gkaham  &  Miller,  attorneys  for  appellant. 
Williams  &  Colby,  attorneys  for  appellees. 

Opinion  per  Curiam. 

The  above  entitled  cause  having,  npon  the  motion  of 
appellees,  been  consolidated  with  No.  40,  "Frank  K 
Dooling,  receiver,  etc.  v.  John  W.  Davis  et  al.,"  decided 
at  the  present  term  of  this  court,  and  the  mooted  question 
being  identical  with  the  mooted  questions  involved  in  that 
case,  for  the  reasons  expressed  in  the  opinion  tiled  in  that 
case  the  decree  of  the  Circuit  Court  will  be  reversed  and 
the  cause  remanded,  with  directions  to  state  the  account 
and  enter  decree  accordingly.  Reversed  and  remanded 
with  directions. 


T.  B.  Lewis  r.  Walter  Carr. 

1 .  CoNTH  ACTS— J^/ormancc  o/,  as  a  Requisite  to  a  Recovery,  —Where 
the  terms  of  the  contract  requu^  a  person  to  pass  a  medical  examina- 
tion upon  an  application  for  life  insurance,  money  advanced  upon  such 
application  as  the  first  year's  premium  on  the  policy  can  not  be  recov- 
ered back  where  such  person  refused  to  take  the  examination. 

2.  Same— Prornwe  as  a  Conaidenttion,— One  promise  is  not  always 
a  good  consideration  for  another  promise. 

Assumpsit,  for  money  paid.  Appeal  from  the  Circuit  Court  of 
Shelby  County;  the  Hon.  William  M.' Farmer,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1899.  Reversed  and  remanded.  OpiuioD 
filed  December  13, 1899. 

Walter  C.  Headen,  attorney  for  appellant 
Chafee  &  Chew,  attorneys  for  appellee. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  court 
On  the  25th  of  May,  1897,  appellee  applied  for  a  hfe 
insurance  policy  on  himself  for  $2,000  in  the  New  York 
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Life  Insurance  Company,  through  appellant,  then  actinor  as 
agent  for  the  company.  The  premium  for  each  year  was 
to  be  $47,  the  first  payment  to  be  made  on  the  application 
being  signed.  Appellee,  instead  of  paying  cash  for  the 
first  year's  premium,  gave  his  note  for  $47,  payable  to 
appellant  on  the  first  of  January,  1 898.  Appellant,  as  agent 
for  the  company,  gave  appellee  a  receipt,  stating  that  the 
note  was  given  for  the  insurance,  and  that  when  the  com- 
pany had  received  the  report  on  the  medical  examination, 
if  a  policy  should  not  be  issued,  the  note  should  be  returned. 
It  was  arranged  that  appellee  should  go  to  Dr.  J.  W.  Knox, 
the  local  medical  examiner  for  the  company,  residing  some 
two  miles  from  appellee's  house.  Three  days  afterward 
appellee  called  upon  Knox,  but  the  examination  was  not 
made,  because  Knox  told  him  that  he  had  not  received  the 
necessary  papers.  On  the  following  day,  and  two  days 
later  also,  appellee  called  upon  Knox,  but  the  examination 
was  not  made  because  appellee  was  dissatisfied  and  was  nqt 
willing  to  take  it  About  ten  days  thereafter  Knox  called 
at  appellee's  house  for  the  purpose  of  making  the  examina- 
tion, but  appellee  refused  to  permit  it. 

Appellant  sold  the  note  before  maturity  to  one  T.  F. 
Dove,  and  to  him  appellee  paid  the  amount  called  for  by  it. 
To  recover  the  amount  so  paid,  $47,  this  suit  was  brought 
before  a  justice  of  the  peace.  On  appeal  from  the  judg- 
ment rendered  by  the  justice  a  trial  was  had  in  the  Circuit 
Court,  resulting  in  a  verdict  and  judgment  in  favor  of  appel- 
lee for  $47  and  costs. 

Although  the  $47  was  paid  for  insurance  not  obtained  by 
appellee,  appellant  contends  that  appellee  has  no  right  to 
recover  it  back,  because  of  his  refusal  to  take  the  medical 
examination.  Appellee  contends  that  he  is  not  precluded 
from  a  recovery  on  account  of  such  refusal,  for  the  reason 
that  on  the  14th  of  February,  1898,  appellant  took  his 
application  for  insurance  in  the  Bankers  Life  Insurance 
Company,  of  Kansas,  under  an  agreement  that  if  he  should 
pass  the  medical  examination  required  by  that  company, 
the  $47  already  paid  should  be  applied  on  the  first  premium, 
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and  that  if  he  should  fail  to  pass  that,  appellant  would  pay 
him  back  the  $47.  Over  the  alleged  contract  of  February 
14th  there  is  a  sharp  conflict  in  the  testimony,  appellant 
contending  that  while  he  took  appellee's  application  for 
insurance  in  the  Bankers  Life  Insurance  Company,  he  did 
not  agree  that  in  the  event  of  appellee's  failure  to  pass  the 
medical  examination  required  by  that  company  he  would 
pay  to  appellee  the  amount  which  had  been  paid  on  the 
other  application.  His  testimony  is  that  he  insisted  on 
appellee's  taking  the  examination  under  the  application  to 
the  New  York  company,  but  finally^  consented  that  if  appel- 
lee did  not  want  to  do  that  and  should  pass  the  examination 
required  by  the  Kansas  City  company,  he  would  make  him 
a  present  of  the  first  premium  on  the  policy  of  that  com- 
pany. In  the  conflict  appellant  is  corroborated  by  two 
other  witnesses  who  were  present,  while  the  testimony  of 
appellee  is  unsupported  by  corroboration. 

Although  there  is  some  difference  between  the  testimony 
of  Dr.  Kno;x  and  appellee  as  to  what  occurred  between 
them  jelating  to  the  examination,  it  is  clear  to  our  minds 
that  no  examination  was  made,  because  of  appellee's  disin- 
clination and  refusal  to  take  it.  With  the  alleged  contract 
for  insurance  with  the  Kansas  City  company  out  of  the 
case  there  would  be  no  right  to  recover.  Money  paid  as 
first  year's  premium  upon  application  for  life  insurance 
policy,  where  the  terms  of  the  contract  required  the  appli- 
cant to  pass  a  medical  examination,  is  not  recoverable  back 
if  the  applicant  refuses  to  take  the  examination. 

It  devolved  upon  appellee  to  establish  his  contention 
as  to  the  agreement  of  February  14,  1898,  by  a  preponder- 
ance of  the  evidence. '  This  he  failed  to  do.  We  are  disin- 
clined to  reverse  a  judgment  for  the  reason  that  the  verdict 
of  the  jury  is  against  the  evidence  where  the  evidence  is 
conflicting,  because  the  opportunities  of  the  jury  for  judg- 
ing of  the  witnesses  are  so  superior  to  ours.  But  we  shall 
not  hesitate  to  do  so  where  the  verdict  is  palpably  against 
the  weight  of  the  evidence  and  has  been  aided  by  an  errone- 
ous instruction.  For  the  plaintiff  the  court  gave  to  the  jury 
the  following  instruction : 
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"3.  The  court  instructs  the  jury  that  one  promise  is  a 
^ood  consideration  for  another  promise,  and  if  the  jury  be- 
lieve from  the  evidence  that  Lewis  had  promised  to  have  a 
life  policy  issued  to  Carr  in  the  Now  York  Life  Insur- 
ance Company  for  two  thousand  dollars,  and  afterward, 
before  any  policy  had  been  issued  by  the  New  York  Life 
Insurance  Company,  Lewis,  as  agent  for  the  Bankers  Life, 
of  Kansas  City,  agreed  with  Carr  that  he  would  give  him 
a  policy  in  the  Bankers  Life  for  the  same  amount  in  lieu  of 
the  New  York  Life  Insurance  Company,  if  he,  Carr,  suc- 
cessfully passed  the  medical  examination,  and  if  he  did  not 
he,  Lewis,  would  pay  back  to  him,  Carr,  the  forty-seven 
dollars  Carr  had  first  advanced,  and  that  thereupon  Carr 
submitted  himself  to  an  examination  of  the  Bankers  Life 
Association  physician,  and  the  Bankers  Life  rejected  him, 
Carr,  on  such  examination,  then  Lewis  was  liable  to  pay 
over  to  Carr  the  money  so  advanced  by  him,  and  the  jury 
should  so  find." 

One  promise  is  not  always  a  good  consideration  for 
another  promise. 

Although  appellant,  as  agent  of  the  New  York  Life  In- 
surance Company,  had  promised  appellee  a  policy,  the 
promise  was  upon  condition  that  appellee  should  take  and 
puss  the  required  medical  examination.  Appellee  refused 
to  take  the  examination.  No  duty  rested  upon  appellant  to 
procure  a  policy  or  return  the  money.  There  was  not, 
therefore,  mutuality  of  engagement.  Had  appellee  taken 
the  examination  and  passed,  the  obligation  would  have 
rested  upon  appellant  to  procure  the  policy.  Had  he  taken 
the  examination  and  failed,  the  obligation  would  have 
rested  upon  appellant  to  pay  back  the  $47.  In  either  case 
there  would  have  been  mutuality  of  engagement  in  the 
alleged  agreement. 

The  instruction  entirely  ignored  the  condition  mentioned. 

For  the  reason  that  the  verdict  is  palpably  against  the 
weight  of  the  evidence,  and  that  it  was  aided  by  the  errone- 
ous instruction  above  quoted,  the  judgment  will  be  reversed 
and  the  cause  remanded. 
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Sidney  Clark  et  al.  t.  Daniel  W.  Brenneman^  Eli  Bren- 
neman and  W.  P.  Shade^  Partners  Under  the  Name  of 
D.  W.  Brenneman  &  Co. 

1.  M(JRTGAGES— Pi-CMJ^ice  in  Foreclosing,— It  is  not  error  for  the  court 
to  permit  aa  amount  paid,  to  redeem  from  a  sale  under  the  foreclosure 
of  a  prior  mortgage,  to  be  added  to  the  amount  due  on  a  subsequent 
mortgage  in  process  of  foreclosure. 

2.  Same— Rule  of  Construction. — The  elementary  rule  in  construc- 
tion of  mortgages  is  to  ascertain  from  the  instrument  the  intention  of 
the  partitas,  giving  meaning  to  all  the  words  and  clauses  used,  if  possi- 
ble, and  then  give  effect  to  such  intention. 

Foreclosare  Proceedings.— Error  to  the  Circuit  Court  of  Christian 
County;  the  Hon.  William  M.  Farmer,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1899.  Reversed  in  part  and  affirmed  in  part- 
Opinion  filed  December  13,  1899. 

,  J.  C.  &  W.  B.  McBride,  attorneys  for  plaintiffs  in  error. 

James  B.  Ricks,  attorney  for  defendants  in  error. 

Opinion  per  Curiam. 

This  was  a  bill  in  equity  to  foreclose  a  mortgage  against 
plaintiffs  in  error,  the  lands  being  described  as  the  south 
y  seven-eighths  of  the  west  half  of  the  west  half  of  the  south- 

east quarter  of  section  one,  town  twelve,  range  three,  the 
north  twenty-one  seventieths  being  subject  to  the  dower  of 
'  V  .  Susan  M.  Clark;  said  mortgage  is  not  to  include  the  fee  in 

t  said  dower  interest  situated  in  the  county  of  Christian.    A 

decree  of  foreclosure  was  entered  in  the  Circuit  Court  by 
;,  default,  and  included  the  fee  in  the  dower  interest  as  well 

as  the  other  land  described,  to  reverse  which  this  writ  of 
error  is  prosecuted. 
*  It  is  firat  insisted  that  the  court  erred  in  permitting  an 

amount  paid  to  redeem  from  a  sale  under  the  foreclosure  of 
a  prior  mortgage  to  be  added  to  the  amount  due  on  the 
mortgage  then  foreclosed.  We  are  of  the  opinion,  however, 
that  under  the  authority  of  Morse  et  al.  v.  Smith,  S3  111.  ^^ti, 
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this  was  proper.  It  is  next  urged  that  it  was  erroneous  to 
include  in  the  decree  the  land  embraced  in  the  above  men- 
tioned dower  interest  for  the  reason,  as  it  is  argued,  that 
the  language  of  the  mortgage  excludes  that  portion  of  the 
lands  free  from  its  lien.  Against  this  contention  it  is  argued 
that  the  clause  in  the  mortgage  wherein  it  is  declared  that 
the  mortgage  is  not  to  include  the  fee  in  the  dower  interest 
is  repugnant  to  that  which  precedes  it,  and  should  therefore 
be  rejected.  The  mortgage  is  doubtless  bunglingly  drawn, 
yet  the  elementary  rule  of  construction  should  be  applied 
to  it,  which  is  to  ascertain  from  the  instrument  the  inten- 
tion of  the  parties,  giving  meaning  to  all  the  words  and 
clauses,  if  possible,  and  then  give  effect  to  such  intention. 
Applying  this  rule  we  feel  compelled  to  hold  that  it  was 
the  intention  of  the  parties  to  the  mortgage  to  wholly 
exclude  the  north  twenty-one  seventieths  of  the  tract 
described,  from  the  oi^eration  of  the  mortgage,  and  it  there- 
fore follows  that  the  decree  is  erroneous  to  the  extent  that 
it  includes  such  part  of  the  land,  and  in  this  respect  the 
decree  will  be  reversed,  and  otherwise  affirmed,  and  that  the 
decree  may  be  executed  to  the  extent  it  has  been  affirmed, 
the  cause  is  remanded* 
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1.  Expert  Testimony— If/ien  Not  Competent—It,  when  furnished 
with  aU  the  facts  and  ckcu instances  surroundmg  the  matter  in  contro- 
versy, an  ordinary  man  could  determine  all  the  elements  upon  the  ques- 
tion in  controversy,  without  interposing  the  judgment  of  another  whose 
expertness  on  questions  of  science,  skill  or  trade  rendered  such  judg- 
ment necessary,  then  such  expert  testimony  will  not  be  competent. 

2.  SaMR— When  Not  a  Proper  Stdjject  For,— When  the  testimony  of 
a  witness  is  a  part  of  the  knowledge  of  ordinary  men,  it  is  not  a  subject 
calling  for  expert  testimony. 

3.  iNsrrRVCTioiiS— Assuming  Matter  Not  Proven,— An  instruction 
which  assumes  the  existence  of  a  material  issue  on  the  trial,  and  under 
the  evidence  a  fact  which,  in  view  of  the  law,  can  not  be  assumed,  but 
must  be  left  for  the  jury  to  determine,  is  erroneous. 
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4.  Master  and  Servant— Duty  of  the  M€ister,— The  master  is  bound 
to  furnish  appliances  reasonably  safe  for  a  person-  in  the  exercise  of 
ordinary  care  for  his  own  safety. 

Action  in  Case,  for  personal  injuries.  Appeal  from  the  Circuit  Court 
of  Cass  County;  the  Hon.  Thomas  N.  Mehan,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1899.  Reversed  and  remanded.  Opinion 
filed  December  18,  1899. 

Mills  &  MoClure,  attorneys  for  appellant. 

Lyman  Laoey,  Sr.,  R.  R.  HkwiIt,  Charles  A.  Sohaeffer 
and  Finis  E.  Downing,  attorneys  for  appellee. 

Opinion  per  Curiam. 

Appellant  was  sued  by  appellee  for  damages  on  account 
of  negligence  resulting  in  the  death  of  Edward  E.  Meyer, 
appellee's  intestate,  while  deceased  was,  in  the  exercise  of 
due  care  for  his  own  safety,  performing  certain  labor  in  the 
employment  of  api>fellant.  The  declaration  consists  of  two 
counts — the  second  of  which  is  in  substitution  of  another 
not  considered  in  the  case — which  charge  in  substance  that 
appellant  owned  and  operated  an  ice  plant  for  han^esting, 
handling  and  storing  natural  ice,  in  operating  which  a 
revolving  shaft  with  a  set  screw  in  a  collar,  and  a  clutch 
for  the  gearing,  was  used  with  a  platform;  that  the  machin- 
ery was  ordinarily  managed,  without  mounting  the  plat- 
form, by  ropes  and  pulleys  which,  when  out  of  repair, 
necessitated  a  man  to  stand  on  the  platform  to  use  a  lever; 
that  appellant  negligently  maintained  such  machinery  with- 
out encasement  on  an  improper  platform,  and  deceased,  as 
appellant's  servant,  went  upon  the  platform  to  operate  the 
machinery,  where  his  clothing  was  caught  by  the  set-screw 
and  he  was  killed;  and  also  that  such  platform  was  not  safe 
tor  the  purpose;  that  it  was  no  part  of  d/Bceased's  employ- 
ment to  work  the  lever,  but  to  shovel  ice;  that  appellant 
was  represented  there  by  a  foreman  who  negligently  ordered 
deceased  to  quit  his  proper  duty  and  to  go  upon  the  plat- 
form and  operate  the  lever,  whereby  he  was  killed.  A  trial 
by  jury  resulted  in  a  verdict  and  judgment  against  appel- 
lant for  $2,000,  to  reverse  which  this  appeal  is  taken. 
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The  evidence  shows  that  on  ,the  night  of  February  2, 
1899,  the  weather  being  cold,  appellant  was  hurriedly  stor- 
ing ice  in  anticipation  of  a  thaw.  The  ice  was  hauled  up 
an  inclined  plane  by  steam  power  applied  through  an  end- 
less chain  by  means  of  a  revolving  shaft,  the  collar  of  which 
was  held  in  place  by  a  set  screw,  which  projected  one  inch 
from  the  collar,  and  revolved  with  it  at  a  speed  of  eighty- 
two  revolutions  per  minute,  the  whole  of  this  machinery 
being  high  in  the  air  at  the  side  of  an  ice-house.  The  gear- 
ing was  manipulated  usually  by  ropes  and  pulleys  from 
below;  but  in  case  of  such  appliances  being  disabled,  the 
gearing  was  also  controlled  by  a  lever,  to  operate  which  one 
was  compelled  to  get  upon  a  platform  with  his  feet  at  or 
near  the  level  of  the  revolving  shaft,  and  to  stand  there 
with  the  collar  and  set  screw  a  few  feet  away.  On  the  night 
in  question  something  went  wrong  with  the  ropes  and  pul- 
ley control  of  the  gearing;  and  deceased  went,  at  the  request 
or  order  of  appellant's  foreman,  from  his  work  shoveling 
slush  ice,  to  mount  the  platform  and  operate  this  lever.  He 
was  furnished  a  lantern  and  accompanied  to  the  position  by 
the  foreman,  who  threw  the  lever  once  or  twice,  and  who, 
after  seeing  deceased  do  the  same,  left  him  there  at  about 
ten  o'clock  with  the  admonition  not  to  attempt  to  get  out 
until  the  machinery  stopped.  The  machinery  was  stopped 
later  to  adjust  the  chain  which  had  slipped,  when  deceased 
did  descend  and  assist  in  replacing  it,  several  other  men 
helping  upon  top  of  the  platform.  After  the  chain  was 
replaced  deceased  resumed  his  position  on  the  platform  and 
operated  the  lever  frequently  as  he  had  prior  to  the  incident 
of  the  chain  slipping.  At  about  one  o'clock  some  queer 
noise  was  heard,  the  machinery  was  stopped,  and  on  inves- 
tigation deceased  was  found  suspended  from  the  shaft,  his 
life  extinct,  his  clothing  wrapped  on  the  shaft  with  the 
inside  hem  at  the  bottom  of  the  right  trouser  leg  fastened 
on  the  set  screw.  The  shaft,  collar  and  set  screw  were  not 
boxed  in  any  manner.  The  collar  and  set  screw  were  at 
the  east  end  of  the  shaft,  several  feet  from  the  place  deceased 
was    directed  to  stand.    During  the  trial  four  witnesses, 
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called  at  the  instance  of  appellee,  were  permitted  to  testify 
over  appellant's  objection,  to  the  effect  that  the  shaft,  collar 
and  set  screw  were,  in  their  opinions,  dangerous  and  unsafe 
for  the  operator  of  the  lever,  because  they  were  not  boxed 
or  covered.  The  evidence  further  tends  to  show  that  the 
deceased  was  a  careful  man. 

One  of  the  errors  urged  to  reverse  this  judgment  is  that 
the  court  should  have  sustained  the  objection  to  the  testi- 
mony of  the  four  witnesses  who,  in  the  nature  of  experts, 
declared  the  machinery  dangerous  and  unsafe.  In  this  age 
it  is  within  the  common  observation  of  every  one  that  a 
swiftly  whirling  collar  on  a  shaft  with  the  stub  of  a  set  screw 
projecting  from  it,  is  a  menace  to  all  who  get  within 
radius  of  its  tangling  power.  No  jury  could  possibly  need 
evidence  on  that  subject;  and  yet  it  was  a  question  of  fact 
in  this  case  for  the  jury  to  determine  from  all  the  evidence 
whether  the  machinery  and  all  its  appliances  was  reasonably 
safe,  when  in  its  operation  at  that  place  one'^used  ordinary 
care  for  his  own  safety.  If,  when  furnished  with  all  the 
facts  and  circumstances  surrounding  the  matter  in  contro- 
versy an  ordinary  man  could  determine  all  the  elements  of 
that  question  without  interposing  the  judgment  of  another 
whose  expertness  on  some  question  of  science,  skill  or  trade 
rendered  such  judgment  necessary,  then  such  expert  testi- 
mony would  not  be  competent;  and  in  so  far  as  the  expert 
testimony  would  be  competent  it  would  be  a  part  of  the 
ultimate  judgment  or  determination  arrived  at.  The  matter 
of  the  testimony  of  these  four  witnesses  being  a  part  of  the 
knowledge  of  ordinary  men,  it  was  not  a  subject  calling  for 
the  expert  testimony,  and  to  ask  and  admit  the  opinions  of 
the  witnesses  therein  was  improper;  it  was  for  the  jury  to 
say,  not  the  witnesses,  lirink's,  etc.,  Co.  v.  Kinnare,  168  111. 
643.     The  admission  of  this  testimony  was  prejudicial  error. 

It  is  then  urged  that  the  court  erred  in  giving  certain 
instructions.  The  first  instruction  complained  of  is  in  effect 
that  if  the  foreman  in  the  scope  of  his  authority  ordered 
the  deceased  to  leave  certain  work,  then  engaged  in,  and  to 
proceed  to  operate  the  machinery,  and  if  deceased  obeyed 
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and  did  operate  the  machinery,  and  while  in  the  exercise 
of  ordinary  care  was  killed  by  it,  and  further,  if  the  order 
was  negligently  given  and  the  machinery  was  dangerous  to 
his  safety,  under  the  circumstances,  as  operated,  by  reason 
of  being  uncovered  or  not  cased,  and  that  it  was  negligently 
erected  in  that  condition,  and  for  a  long  time  so  operated, 
then  the  defendant  would  be  guilty  of  such  negligence  as 
would  entitle  the  plaintiff  to  recover,  provided  deceased  was 
not  guilty  of  contributory  negligence;  and  that  knowledge 
of  some  danger  in  case  a  servant  obeys  his  master's  order 
is  not  an  assumption  of  the  increased  risk  by  the  servant 
unless  the  danger  was  such  that  an  ordinarily  prudent  man 
would  not  have  encountered  it,  notwithstanding  the  master's 
order.  This  instruction  goes  to  the  whole  case  and  is  bad 
for  several  reasons.  It  assumes  that  deceased  was  employed 
in  the  first  instance  for  the  express  purpose  of  shoveling 
slush  ice.  While  that  was  the  particular  work  he  happened 
to  be  engaged  in  at  the  time  of  the  change  in  his  duties,  we 
do  not  gather,  from  the  evidence,  that  was  the  sole  purpose 
of  his  employment.  The  instruction  further  assumes  that 
deceased  was  properly  carrying  out  his  duties  in  the  line  of 
his  employment  at  the  time  of  the  accident.  This  of  course 
is  appellee's  contention  throughout  the  case;  but  it  was  one 
of  the  material  issues  on  the  trial,  and,  under  the  evidence,  a 
fact  which,  in  view  of  the  law,  could  not  be  assumed,  but 
must  be  left  for  the  jury  to  determine.  The  instruction 
further  directs  the  jury  upon  the  event  of  their  finding  the 
machinery  dangerous  to  the  safety  of  Meyer  "under  the  cir- 
cumstances when  and  where  he  was  so  operating  the  same,'^ 
by  reason  of  the  lack  of  covering  or  boxing.  This  does  not 
limit  the  matter  of  the  safety  of  the  machinery  to  a  person 
in  the  exercise  of  ordinary  care.  The  master  is  bound  to 
furnish  appliances  reasonably  safe  to  a  person  in  the  exer- 
cise of  ordinary  care  for  his  own  safety.  The  law  in  that 
regard  should  have  been  so  stated  in  effect;  it  was  error  to 
do  otherwise.  Finally  the  instruction  assumes  that  there 
was  some  increased  risk  in  connection  with  the  duties 
devolved  upon  deceased  in  operating  this  machinery.     This 
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was  altogether  a  matter  for  the  jury  to  decide   without 
invasion;  and  the  instruction  is  bad  for  that  reason  also. 
Another  instruction  complained  of  is  as  follows: 

"  You  are  further  instructed  that  where  the  dano^er  attend- 
ing the  work  is  not  incident  to  the  servant's  employment  nor 
assumed  by  him  under  the  contract  of  service,  then  if  ordered 
to  do  extra  hazardous  work  and  the  servant  is  injured  while 
in  the  exercise  of  ordinary  care,  then  he  may  recover,  and 
the  jury  are  instructed  that  thfe  burden  of  showing  the 
knowledge  of  such  danger  on  the  part  of  the  servant  is  on 
the  defendant." 

This  instruction  assumes  that  whatever  dangers  attended 
the  work  of  deceased  were  not  incident  to  his  employment 
and  were  not  assumed  by  him  and  that  he  was  ordered  to 
do  certain  work  and  that  such  work  was  extra  hazardous. 
These  matters  so  assumed  were  all  the  proper  subject  of 
determination  for  the  jury  alone;  and  to  thus  obviate  the 
necessity  of  their  findings  on  the  questions  proposed  was 
harmful  error.  Another  instruction  is  as  follows :  "  The 
jury  are  further  instructed  that,  not  only  the  defects  but  the 
danger  must  be  known  to  the  servant  before  he  can  be  held 
to  take  his  own  risk."  Here  the  jury  were  informed  that 
regardless  of  whether  the  master  knew  or  ought  to  have 
known  of  defects  and  danger,  and  ret^ardless  of  whether 
any  obligation  rested  upon  the  servant  to  discover  the  same, 
he  could  not  be  held  to  have  taken  his  own  risk  with  them 
unless  he  in  fact  knew  of  such  defects  and  danger.  Of 
course  this  is  not  the  law  and  the  instruction  is  palpably 
erroneous. 

Certain  other  instructions  complained  of  are  defective  for 
the  reasons  already  stated  and  which  the  court  deems  it  un- 
necessary to  repeat.  The  assumption  of  controverted  facts 
is  the  vice  particularly  apparent;  and  the  court  is  compelled 
to  say  the  errors  are  prejudicial  and  the  judgment  must  be 
reversed. 

For  the  errors  indicated,  the  judgment  of  the  Circuit 
Court  will  be  reversed  and  the  cause  remanded. 
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Henry  C.  Suttle  v.  H.  B,  Finnegan. 

1.  Propositions  op  IjAW— When  the  Court  Should  Not  Refuse.^The 
court  should  not  refuse  a  proposition  of  law  when  it  correctly  states  the 
law  applicable  to  the  evidence. 

Assampgit,  on  a  promissory  note.  Appeal  from  the  Circuit  Court  of 
DeWitt  County;  the  Hon.  Wiluam  G.  Cochran,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1899.  Reversed  and  remanded 
with  directions.    Opinion  filed  December  13,  1899. 

F.  K.  Lemon,  E.  J.  Sweeney  and  Moore,  Warner  & 
Lemon,  attorneys  for  appellant. 

A.  L.  Phillips  and  John  Fuller,  attorneys  for  appellee. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

The  record  in  this  case  shows  that  on  November  12, 1897, 

in  vacation,  the  appellant  filed  with  the  clerk  of  the  Circuit 

Court  of  DeWitt  County,  a  declaration  in  assumpsit,  in 

which  he  charged  that  appellee  made  and   delivered  to 

Scroggin  &  Company  his  promissory  note,  dated  August  9, 

1895,  in  which  he  promised  to  pay  them,  one  year  after  date, 

$543.75,  with  interest  at  the  rate  of  seven  per  cent  per 

annum  from  date  until  paid,  to  which  was  also  added  a 

power  of  attorney  authorizing  any  attorney   to   confess 

judgment  in  any    court  at  any  time  thereafter  for  the 

amount  that  appeared  to  be  due  and  unpaid  on  the  note, 

together  with  $25  attorney's  fees  and  costs ;  that  after  the 

note  was  delivered  and  before  the  declaration  was  filed, 

said  Scroggin  &  Co.  indorsed  the  same  in  writing  and  then 

delivered  the  note  to  the  appellant,  whereby  the  appellee 

became  liable  and  promised  to  pay  the  appellant  the  sum  of 

money  specified  in  the  note,  according  to  its  effect,  but  had 

failed  to  do  so,  to  the  damage  of  the  plaintiflF,  etc. 

On  the  same  day  the  declaration  was  filed  an  attorney, 
acting:  under  said  power  of  attorney,  filed  with  said  clerk  a 
coo^novit,  in  which  he  entered  the  appearance  of  the  appel- 
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lee,  admitted  all  the  facts  alleged  in  the  declaration,  and 
confessed  that  the  appellant  was  entitled  to  a  judgment 
against  the  appellee,  under  the  claim  made  in  his  declara- 
tion, for  $648.81  and  costs.  To  this  cognovit  was  attached 
the  note  and  power  of  attorney  mentioned  in  the  declara- 
tion, and  an  affidavit  of  the  appellant  to  the  effect  that  he 
knew  the  appellee  had  executed  the  power  of  attorney,  and 
was  still  living. 

The  record  fails  to  show  that  the  clerk  entered  up  a 
formal  judgment  in  vacation,  in  accordance  with  the  decla- 
ration and  cognovit,  but  it  does  show  that  during  the 
December  term,  1897,  of  that  court,  on  motion  of  the 
appellee,  the  court  made  an  order  opening  up  the  judgment 
rendered  in  vacation  in  this  case,  and  gave  the  defendant 
leave  to  plead  to  the  declaration ;  and  that  in  pursuance 
thereof,  the  defendant  afterward  filed  a  number  of  pleas 
thereto,  the  first  being  the  general  issue;  the  others  all  set- 
ting up  in  bar  of  the  action  :  (1)  that  the  consideration  of 
the  note  sued  on  was  for  money  won  by  the  appellant  from 
the  appellee  by  gambling ;  (2)  that  the  consideration  wa« 
for  money  lent  and  advanced  by  the  appellant  to  the  appel- 
lee for  the  purpose  of  gambling  in  wheat  on  the  board  of 
trade ;  (3)  that  the  consideration  was  for  losses  due  from 
the  appellee  to  the  appellant  upon  gambling  contracts  made 
by  the  appellee  through  the  appellant,  and  further  setting 
up  that  while  the  note  was  given  to  Scroggin  &  Co.,  it  was 
to  them  as  the  trustee  for  the  appellant ;  and  (4)  that  the 
consideration  of  the  note  was  an  option  contract  between 
the  appellee  and  appellant;  and  each  of  the  special  pleas 
claims  that  the  note  was  void  under  the  statute  of  Illinois. 

Issue  was  joined  upon  the  first  plea  and  the  others  trav- 
ersed and  issue  joined.  A  trial  was  then  had  by  the  court 
by  consent  of  the  parties,  the  court  found  for  the  defendant, 
and  gave  judgment  in  bar  of  the  action,  and  for  costs. 

The  appellant  brings  the  case  to  this  court  by  appeal  and 
urges  a  reversal  of  that  judgment,  upon  the  grounds  that 
the  finding  and  judgment  are  against  the  evidence,  and  that 
the  court  improperly  refused  propositions  of  law  submitted 
by  the  appellant. 
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The  evidence  shows  that  the  appellant  and  appellee  lived 
in  Kinney,  Illinois,  and  both  being  desirous  of  purchasing 
on  the  board  of  trade,  in  Chicago,  an  option  upon  10,000 
bushels  of  wheat,  directed  Snydocker,  FiflPe  &  Co.,  of  Chi- 
cago, who  were  members  of  that  board,  to  purchase  for 
them,  in  the  name  of  the  appellant,  an  option  on  10,000 
bushels  of  wheat,  which  they  did.  Wheat  advanced  in 
price  and  that  deal  was  closed  out  at  a  profit  to  the  appel- 
lee of  $130,  without  his  paying  any  part  of  the  margin  upon 
which  the  purchase  was  made. 

The  appellee  received  $80  of  that  profit  and  left  $100 
remaining  in  the  hands  of  the  appellant,  directing  him  to 
purchase,  in  his  name,  another  option  on  wheat  for  them 
both;  and  thereafter  the  appellant,  in  pursuance  of  that 
request,  purchased,  in  Chicago,  in  his  name  and  through  the 
same  firm,  an  option  on  15,000  bushels  of  wheat,  10,000 
bushels  on  his  and  5,000  bushels  on  defendant's  account. 
Wheat  rapidly  declined  in  price  thereafter,  and  that  deal 
was  closed  with  the  knowledge  and  consent  of  the  appellee, 
at  considerable  loss,  and  the  appellee's  share  thereof  upon 
settlement,  was  ascertained  to  be  $643.75,  upon  which  ap- 
pellant paid  the  $100  left  in  his  hands  and  appellee  agreed 
to  pay  the  balance  thereof,  if  defendant  would  give  him  the 
note  described  in  the  declaration,  which  defendant  did,  and 
the  same  was  thereafter  assigned  by  the  payees  therein  to 
the  appellant. 

After  the  evidence  was  closed  the  appellant,  among  other 
propositions  of  law,  submitted  to  be  held  as  the  law  in  this 
case,  the  following : 

"  If  it  appears  from  the  evidence  in  this  cause  that  the 
plaintiff  and  defendant  jointlv  purchased  on  the  board  of 
trade  in  Chicago,  aquantity  of  wheat,  and  that  the  plain  tiflF, 
acting  for  and  on  behalf  of  himself  and  the  defenclant,  and 
with  the  knowledge  and  consent  and  approval  of  the  defend- 
ant, closed  out  or  disposed  of  said  grainat  a  loss  to  the  plaint- 
iff and  defendant,  and  the  proportion  of  said  loss  sustained 
by  each  was  ascertained  and  determined  bv  the  plaintiff  and 
defendant,  and  that  the  plaintiff  settled  the  loss  for  the 
defendant  and  plaintiff  jointly,  and  that  the  consideration 
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for  the  note  in  evidence  was  the  adjustment  of  such  loss  be- 
tween the  plaintiff  and  defendant,  the  court  holds  that  as  a 
matter  of  law,  such  consideration  is  a  legal  consideration, 
and  is  not  within  the  inhibition  of  the  statute  in  relation  to 
gaming  contracts  or  in  violation  thereof;  and  this  although 
the  purchase  of  grain  by  the  plaintiff  for  himself  and  the 
defendant  jointly  was  not  a  bona  fide  purchase  of  grain  and 
that  it  was  not  intended  that  any  grain  should  be  delivered 
or  received  or  sold  by  the  plaintiff  and  defendant." 

The  court  refused  it,  an  exception  was  taken,  and  that 
ruling  is  urged  as  error. 

We  think  the  court  ought  not  to  have  refused  this  propo- 
sition of  law,  because  it  correctly  stated  the  law  applicable 
to  the  evidence;  for  the  consideration  of  the  note  was 
shown  to  be  $543.75  paid  by  appellant  as  part  of  appellee's 
share  of  the  loss  sustained  by  both  upon  an  illegal  option 
deal  in  wheat  made  jointly  by  them  with  another,  and 
which  part  the  appellant  paid  to  that  other  party  after  the 
loss  was  sustained,  and  at  the  request  of  the  appellee.  Such 
a  transaction,  we  think,  comes  within  the  principle  which 
this  court  announced  in  the  case  of  Brooks  v.  Bradley,  53 
111.  App.  155,  where  presiding  justice  Boggs,  speaking  for 
the  court,  said : 

"  The  consideration  *  *  *  was  not  within  the  inhibi- 
tion of  the  statute.  It  was  not  money  won  by  the  payee 
of  the  maker  by  betting  with  him  upon  the  result  of  an  elec- 
tion, but  an  amount  paid  by  the  payee  to  another  for  the 
maker  after  the  loss  nad  been  sustained.  We  do  not  under- 
stand that  such  a  consideration  is  within  the  statute.  Sec, 
131,  Chap.  38,  R.  S." 

The  defense  set  up  by  the  pleas  and  which  the  appellee 
undertook  to  establish,  was  that  the  consideration  of  the 
note  sued  on,  was  money  paid  or  advanced  for  the  appellant 
upon  a  loss  sustained  by  appellee  upon  a  gaming  contract 
made  by  the  appellee  with  the  appellant. 

But  appellee  failed  to  establish  that  defense,  as  the  evi- 
dence showed  that  the  consideration  of  the  note  was  a  part 
of  appellee's  share  of  the  loss  sustained  upon  a  gambling 
contract  made  between  appellant  and  appellee  jointly  with 
another,  which  was  not  the  defense  pleaded,  nor  would  it 
be  a  good  defense  if  pleaded. 
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The  Circuit  Court  therefore  committed  reversible  error 
when  it  refused  said  proposition  of  law,  and  also  when  it 
found  the  issues  for  the  defendant;  for  which  errors  we  re- 
verse its  judgment  and  remand  this  case  to  that  court  with 
directions  to  enter  a  judgment  therein  for  the  plaintiff,  for 
the  amount  called  for  by  the  note,  and  for  costs.  Reversed 
and  remanded  with  directions. 


Federal  Life  Association  t.  James  N.  Smith. 

1.  TuAcmcR^Amendment  of  Declaration  After  Verdict.  —The  court 
has  the  power  to  aUow  an  amendment  after  the  return  of  the  verdict 
and  the  argument  for  a  new  trial. 

2.  TssTRVcmoas— Preponderance  of  Evidence  and  Burden  of  Proof. 
— An  instruction  in  an  insurance  case  which  tells  the  jury  that  while 
the  burden  is  on  the  plaintiff  to  prove  the  case  alleged  in  the  declaration 
by  a  preponderance  of  the  evidence,  yet  when  that  has  been  done  the 
burden  of  proof  shifts  to  the  defendant  to  show  that  the  wananties  con- 
tained in  the  policies,  or  some  one  of  them,  are  not  true,  is  proper,  in  this 
case. 

5J.  Insurance— WTia*  Constitute  Warranties.— Only  Buch  statements 
as  are  strictly  in  answer  to  inquiries  contained  in  the  application  can  be 
r^:arded  as  warranties. 

Assampsil,  on  an  insurance  policy.  Appeal  from  the  Circuit  Court 
of  Champaign  County;  the  Hon.  Francis  M.  Wright,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1899.  Afl^med.  Opinion  filed 
December  18,  1899. 

Statement. — On  the  9th  of  November,  1896,  the  Federal 
Life  Association  of  Davenport,  Iowa,  issued  to  Catherine 
Smith,  of  Urbana,  Illinois,  three  policies  of  insurance  upon 
her  life  for  $1,000  each,  for  the  benefit  of  her  husband, 
James  N.  Smith.  On  the  4th  of  October,  1898,  she  died, 
and  socm  thereafter  her  husband  furnished  to  the  association 
the  required  proofs  of  death.  After  receiving  the  proofs 
of  death  and  comparing  them  with  the  written  application 
made  by  Mrs.  Smith  at  the  time  she  applied  for  insurance, 
the  association  refused  to  pay  the  policies,  upon  the  ground 
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that  she  made  false  and  fraudulent  representations  relative 
to  her  health,  and  physicians  attending  her.  Thereupon 
Smith  commenced  suit  upon  the  policies  in  the  Circuit  Court 
of  Champaign  County,  where  a  trial  was  had,  resulting  in  a 
verdict  against  the  association  for  $3,000. 

At  the  conclusion  of  the  evidence  for  the  plaintiff  the 
defendant  moved  the  court  to  instruct  the  jury  to  return  a 
verdict  for  the  defendant,  which  motion  was  overruled. 
The  motion  was  renewed  after  defendant  concluded  its  evi- 
dence, and  was  met  by  the  same  ruling  from  the  court. 

After  the  verdict  was  returned,  a  motion  for  new  trial 
was  made  and  argued;  whereupon  the  plaintiff,  under 
leave  of  court  and  against  the  objection  of  the  defendant, 
amended  his  declaration  so  as  to  except  from  the  aver- 
ment contained  herein  that  the  answers  of  himself  and  phy- 
sician contained  in  the  proofs  of  death  were  all  true,  his 
answer  to  question  10  and  the  physician's  answers  to  ques- 
tions *4  and  5.  The  answers  were  to  the  effect  that  the 
physician  and  his  father  had  attended  the  deceased  in  sick- 
ness a  few  years  prior  to  the  issuing  of  the  policies.  The 
amendment  averred  that  the  answers  were  untrue  and  that 
they  were  mistaken  when  they  gave  them.  After  the 
amendment  was  filed,  the  court  overruled  the  motion  for  a 
new  trial  and  rendered  judgment  against  appellant  for 
$3,000. 

Gere  &  Philbriok,  attorneys  for  appellant ;  Geo.  E.  Hub- 
bell,  of  counsel. 

John  J.  Rea,  attorney  for  appellee. 

Only  such  answers  by  the  applicant  for  insurance  as  are 
strictly  responsive  to  the  question  are  warranties.  Com. 
Accident  Co.  v.  Bates,  176  111.  194;  Howard  F.  &  M.  Ins. 
Co.  V.  McCormick  et  al.,  24  111.  455. 

The  burden  is  upon  the  defendant  to  show  that  the  as- 
sured obtained  the  policies  by  fraud  and  deceit.  Brooks  v. 
Bruyn,  35  111.  392;  Hodgen  v.  Henrichsen,  85  111.  259; 
Lake  Shore  &  M.  S.  R.  R.  Co.  v.  The  Pittsburgh,  Ft.  W.  & 
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C.  R  R.  Co.,  71  III.  38;  Wright  v.  Grover  et  al.,  27  IJl. 
426;  Blow  et  al.  v.  Gage  et  al.,  44  111.  20«;  Cameron  v. 
Savage,  37  III.  172 ;  Hatch  v.  Jordan,  74  111.  414 ;  Jewett 
&  Root  V.  Cook,  81  111.  260. 

In  this  State  it  is  not  necessary  for  the  plaintiff  in  an  ac- 
tion on  a  policy  to  either  allege  or  prove  such  matters  as 
appear  in  the  application  only.  To  be  availed  of  as  a 
defense,  without  regard  whether  they  are  warranties  or  rep- 
resentations merelj^  their  falsity  or  breach  by  the  assured 
must  be  set  up  and  proved  by  the  defendant  as  a  matter  of 
defense.  Continental  Life  Ins.  Co.  v.  Rogers,  119  111.  474; 
Herron  v.  Peoria  M.  &  F.  Ins.  Co.,  28  111.  235;  Guardian  M. 
L.  Ins.  Co.  V.  Hogan,  80  111.  35;  Piedmont,  etc.,  Ins.  Co.  v. 
Ewing,  Adm'r,  92  U.  S.  377;  Phenix  Ins.  Co.  v.  Stocks,  149 
111.  319;  Mutual  R.  F.  L.  Ass'n  v.  Powell  et  al.,  79  111. 
App.  482. 

Mb.  Justice  Harkkb  delivered  the  opinion  of  the  court. 

In  seeking  a  reversal  of  the  judgment  in  this  case,  appel- 
lant complains  of  the  admission  of  improper  evidence  on  be- 
half of  appellee;  the  refusal  of  the  court  to  instruct  the  jury 
to  return  a  verdict  for  the  appellant;  the  action  of  the  court 
in  allowing  appellee  to  amend  his  declaration  after  the  mo- 
tion for  a  new  trial  was  argued;  that  the  court  improperly 
instructed  the  jury  for  appellee;  and  that  the  verdict  was 
against  the  law  and  the  evidence.  But  little  is  said  in  the 
printed  argument  of  appellant  about  the  alleged  error  of 
admitting  improper  evidence,  and  we  can  discover  none 
from  the  record. 

In  the  application  for  insurance  Mrs.  Smith  represented 
that  for  ten  years  prior  thereto  her  general  health  had  been 
uniformly  good;  that  she  had  no  physician  at  that  time  and 
had  "  never  called  in  one."  Upon  the  ground  that  these 
representations  were  false,  the  suit  was  defended.  When 
the  motion  to  instruct  the  jury  to  return  a  verdict  was  over- 
ruled, proofs  of  death  were  in  evidence  showing  that  she 
had  been  sick  within  ten  years  prior  to  making  the  appli- 
cation, and  had  been  attended  by  two  physicians.     There 
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was  an  averment  in  the  declaration  that  the  answers 
to  questions  in  the  proofs  of  death  were  true.  If  the  court 
erred  in  overruling  the  motion  in  that  condition  of  the 
pleadings  and  proofs,  that  error  was  subsequently  corrected 
*by  the  amendment  to  the  declaration  averring  that  the  an- 
swers to  the  questions  touching  the  previous  health  of  the 
deceased  and  attendance  of  physicians,  appearing  in  the 
proofs  of  death,  were  untrue  and  that  the  persons  making 
them  were  mistaken.  The  court  had  the  power  to  allow 
the  amendment  after  the  return  of  the  verdict  and  the  argu- 
ment of  a  motion  for  a  new  trial.  Sec.  1,  Chap.  7,  and  Sec. 
23, Chap.  110,  Kev.  Stat.  Illinois. 

We  are  unable  to  see  anything  wrong  with  the  first  in- 
struction given  for  appellee,  the  only  one  complained  of. 
It  tells  the  jury  that  while  the  burden  is  on  the  plaintiff  to 
prove  the  case  alleged  in  the  declaration  by  a  preponderance 
of  the  evidence,  yet  when  that  has  been  done  the  burden 
of  proof  shifts  to  the  defendant  to  show  that  the  war- 
ranties contained  in  the  policies,  or  some  one  of  them,  are 
not  true.  In  view  of  the  defense  interposed  and  the  state 
of  the  proofs,  the  instruction  was  entirely  proper.  Conti- 
nental Life  Ins.  Co.  v.  Rogers,  119  111.  474;  Phenix  Ins.  Co. 
V.  Stocks,  149  111.  319. 

The  chief  contention  of  appellant  is  that  the  verdict  is 
against  the  evidence;  that  the  defense  that  the  policies  were 
rendered  void  by  the  false  answers  of  Mrs.  Smith  to  ques- 
tions in  the  application  for  insurance  should  have  prevailed. 
To  the  question,  "  Has  your  general  health  been  uniformly 
good  for  the  past  ten  years? "  she  answered, "  Yes."  To  the 
question,  "  How  long  is  it  since  you  were  attended  by  a 
physician?"  she  answered, "  Have  never  called  in  one."  To 
the  question,  "  Give  name  and  residence  of  that  physician?" 
she  answered,  "  Have  none."  To  the  question,  "  Have  any 
material  facts  regarding  your  past  health  or  present  condi- 
tion been  omitted?  state  facts  fully,"  she  answered,  "Noth- 
ing." 

These  are  the  answers  which,  it  is  claimed,  were  false. 
That  the  general  health  of  Mrs.  Smith,  prior  to  making  the 
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application,  had  been  uniformly  good,  appears  from  the  tes- 
timony of  her  son  and  husband.  True,  they  were  contra- 
dicted, in  a  measure,  by  other  witnesses,  but  it  was  the 
peculiar  province  of  the  jury,  in  the  conflict,  to  say  where 
the  truth  was.  During  the  entire  period  of  the  ten  years 
in  question,  not  once  had  she  been  confined  to  her  bed  or 
house  by  sickness,  and  had  attended  to  her  household  duties 
without  the  assistance  of  a  hired  girl.  She  had  occasionally 
complained  of  headache  and  indigestion,  but  they  are  com- 
plaints which  sometimes  visit  people  of  excellent  general 
health.  Headache  is  frequently  caused  by  overwork  and 
worry;  indigestion,  by  eating  improper  food  or  eating  in 
an  improper  manner.  No  doubt  there  are  many  persons 
who  have  several  times  during  the  past  ten  years  suffered 
from  attacks  of  headache  and  indigestion,  brought  on  by 
the  indiscretions  mentioned,  who  could  truthfully  say  that 
their  general  health  for  that  period  had  been  uniformly 
good. 

Mrs.  Smith  was  not  guilty  of  fraud  sufficient  to  vitiate 
the  policies  by  answering,  "  Have  never  called  in  one,"  to 
the  question,  "  How  long  since  you  were  attended  by  a 
physician?"  In  the  first  place,  the  answer  is  not  strictly 
responsive.  Only  such  statements  as  are  strictly  in  answer 
to  inquiries  contained  in  the  application  can  be  regarded  as 
warranties.  Commercial  Accident  Co.  v.  Bates,  176  111. 
194. 

Appellant  contends  that  if  Mrs.  Smith  had  consulted  a 
physician  or  received  treatment  from  one  within  ten  years 
prior  to  the  time  of  her  application,  it  was  her  duty  in  an- 
swer to  the  question  to  disclose  it.  She  was  not  asked 
whether  she  had  consulted  a  physician  or  received  treatment 
from  one.  Doubtless,  she  understood  the  question  as  in- 
quiring how  long  since  a  physician  had  waited  on  her  in 
sickness  at  her  home,  and  we  think  such  understanding 
accords  with  the  popular  meaning  of  the  expression.  If  ap- 
pellant understood  the  question  as  meaning  office  treatment, 
and  consultation  as  well,  it  should  not  have  been  satisfied 
with  the  answer,  "  Have  never  called  in  one,"  but  should 
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have  insisted  upon  a  strictly  responsive  one.  What  has 
been  said  relative  to  this  answer  applies  to  the  answer, 
"  Have  none,"  to  the  question  as  to  who  her  physician  had 
been. 

The  ailments  of  Mrs.  Smith  up  to  the  time  of  making  her 
application  had  been  so  trivial  that  we  can  not  think  that 
she  was  guilty  of  any  fraud  in  answering  "  Nothing  "  to 
the  final  question, "  Have  any  material  facts  regarding yoar 
past  health  or  present  condition  been  omitted?"  Twice  had 
Dr.  H.  W.  Miller  prescribed  for  her,  when  she  called  at  his 
office  in  company  with  a  niece,  then  under  treatment  with 
Miller.  Four  or  five  times  she  had  called  at  the  oflSce  of 
Dr.  J.  T.  Miller  and  obtained  prescriptions.  The  prescrip- 
tions were  made  several  years  before  the  date  of  her  appli- 
cation. On  one  or  two  occasions,  several  years  before,  she 
had  consulted  a  Dr.  Alpine  concerning  a  deafness  in  one 
ear.  Further  than  on  those  occasions,  it  does  not  appear 
that  she  had,  within  the  period  of  ten  years,  consulted  a 
physician  or  received  treatment.  At  the  time  of  her  appli- 
cation, she  had  the  appearance  of  a  healthy  woman,  and  that 
fact  is  testified  to  by  appellant's  examining  physician. 

A  careful  consideration  of  the  entire  evidence  in  the  rec- 
ord satisfies  us  that  the  judgment  is  right  and  should  be 
affirmed. 

Presiding  Justice  Wbight,  having  presided  at  the  trial  of 
this  case  in  the  court  below,  took  no  part  in  the  decision  in 
this  court. 


Danville  Democrat  Pnb.  Co.  v.  John  C.  McClnre. 

1.  Jabel— Charge  of  ** Shameless  Skullduggery"  Actionable.^A 
newspaper  publication  charging  the  president  of  an  institution  of  learn- 
ing with  **  shameless  skuUduggery  "  is  libelous,  end  actionable  as  such. 

2.  JvROR—Miscondtict—  What  is  iVo^— Pending  the  trial  of  a  case  in 
court,  a  juror,  during  the  noon  hour,  in  the  presence  of  the  attorneys 
for  both  sides,  the  presiding  judge  and  the  other  officers  of  the  court,  had 
a  short  conversation  with  the  plaintiff  with  reference  to  sending  his  son 
to  the  institution  in  his  charge,  and  handed  to  him  an  envelope  contain- 
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ing  hifl  son's  address,  to  which  he  requested  that  a  catalogue  be  sent; 
but  the  court  was  unable  to  discover  anything  in  the  conduct  of  the 
juror  to  justify  the  conclusion  that  the  verdict  was  influenced  in  any 
way  by  what  was  said  or  done. 

Action  in  Case,  for  libel.  Appeal  from  the  Circuit  Court  of  Ver- 
milion County;  the  Hon.  Ferdinand  Bookw alter,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1899.  Aflirmed.  Opinion  filed 
December  13,  1899. 

Lawrence  &  Lawrence  and  Tilton  &  Cdndiff,  attor- 
neys for  appellant. 

Jones  &  Partlow  and  J.  W,  Keeslar,  attorneys  for 
appellee. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  court. 

This  is  an  action  on  the  case  by  appellee  against  appel- 
lant for  publishing  an  alleged  libelous  article  in  the  Dan- 
ville Daily  Democrat,  a  daily  newspaper  published  by 
appellant  at  Danville,  111. 

Appellee  is  the  president  of  Greer  college,  an  institution 
of  learning  located  at  Hoopeston,  Vermilion  county,  Illi- 
nois. In  a  contest  between  Hoopeston  and  Danville  to 
secure  the  location  of  the  teacher's  institute  for  the  year 
1898,  appellee  was  very  active  in  the  effort  to  secure  its 
location  at  Hoopeston,  believing  that  it  would  benefit  his 
institution.  A  circular  letter  had  been  sent  out  setting 
forth  the  advantages  of  Hoopeston,  and  extending  to  the 
teachers  an  invitation  to  cast  their  vote  on  an  inclosed 
postal  in  favor  of  Hoopeston.  A  few  days  after  this  circular 
letter  had  been  mailed,  appellee  and  others  called  at  the 
office  of  the  county  superintendent,  where  a  conference  was 
held,  and  it  was  agreed  that  the  superintendent  should 
draft  a  circular  letter  to  the  teachers  of  the  county  in  which 
he  was  to  place  appellee  in  a  proper  light  and  controvert 
certain  attacks  that  had  been  made  upon  him  in  the  col- 
umns of  appellant's  newspaper.  It  was  agreed  that  until 
this  letter  should  be  sent  out  neither  side  should  solicit  for 
the  location  of  the  institute,  and  that  before  being  printed 
yoLLXxzyi28 
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the  superintendent  should  send  to  the  Hoopeston  parties 
for  their  approval,  a  draft  of  the  letter,  and  that  it  should 
not  be  printed  or  sent  out  until  after  he  had  received  their 
approval.  The  superintendent  forgot  to  send  the  draft  of 
his  letter  to  Hoopeston  for  approval,  and  did  not  send  them 
a  copy  until  he  had  had  it  printed  and  commenced  mailing 
it  out  to  the  teachers.  A  circular  letter  was  then  issued 
from  Hoopeston,  at  the  instance  of  appellee,  setting  forth 
to  the  teachers  advantages  of  the  location  of  the  institute  at 
that  place.  This  occasioned,  in  the  columns  of  Appellant's 
newspaper,  an  attack  upon  the  appellee,  in  which  he  was 
charged  with  misrepresentation,  "  sly  chicanery,  under- 
hand methods,"  and  "shameless  skullduggery."  There- 
upon this  suit  was  brought. 

From  the  declaration  we  quote  the  following  as  the 
alleged  libelous  publication  r 

"  On  Monday  the  decision  will  be  given  which  will  locate 
the  Teachers'  Institute  either  in  Danville  or  Hoopeston.  The 
methods  of  the  Hoopeston  campaign  have  been  a  wonder- 
ful and  fearful  thing  to  behold,  and  no  depth  of  subterfuge 
has  been  too  low  for  the  misrepresentation  of  the  man  m 
charge  (meaning  plaintiflF)  to  sink  to  it. 

''  Be  it  understood,  that  in  his  (meaning  the  plaintiff)  slv 
chicanery  and  underhand  methods  he  (meaning  plaintiff)  is 
no  representative  of  the  people  of  Hoopeston.  A  short 
time  after  the  agreement  had  been  made  to  leave  the  matr 
ter  to  a  fair  vote,  which  each  party  pledged  not  to  influ- 
ence in  any  way,  President  McClure  (meaning  the  plaintiff) 
sent  out  a  circular  letter,  presenting  the  merits  of  Hoopes- 
ton, and  incidentally  stating  that  the  circular  was  issued 
with  the  knowledgeand  consent  of  Superintendent  Griflith. 
Superintendent  Griffith  brands  this  as  a  statement  willfully 
false,  and  he  (meaning  Superintendent  Griffith)  knew  noth- 
ing of  the  circular,  nor  of  the  continued  shameless  skull- 
duggery of  the  Hoopeston  man  (meaning  the  plaintiff). 
This  circular  fell  into  friendly  hands,  and  was  forwarded  to 
the  superintendent,  who  publicly  denied  that  it  had  his 
countenance. 

"  When  the  result  is  announced  Monday  there  is  no  doubt 
that  the  verdict  will  be  in  favor  of  Danville,  as  this  city 
has  not  only  offered  the  most  advantages  and  the  best  facil- 
ities, but  has  kept  faith  in  the  matter.    Whatever  may  be 
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the  outcome,  the  contest  will  have  been  valuable  to  the 
citizens  of  Vermilion  county,  in  that  it  will  have  shown 
them  a  few  things  about  the  head  (mea)iing  the  plaintiff) 
of  the  only  college  in  the  county." 

The  appellant  filed  the  general  issue  and  a  plea  of  justi- 
fication. Upon  the  issues  thereby  raised,  a  trial  was  had  by 
a  jury  resulting  in  a  verdict  of  $500  for  appellee.  A  motion 
for  new  trial  was  overruled  and  a  judgment  entered  upon 
the  verdict. 

Appellant  urges  reversal  upon  the  grounds,  first,  that  the 
verdict  is  against  the  evidence  upon  the  plea  of  justifica- 
tion, second,  upon  the  ground  of  misconduct  of  a  juror. 

Considering  the  station  in  life  occupied  by  appellee  and 
his  position  at  the  head  of  an  institution  of  learning,  it  can 
be  readily  seen  how  injurious  the  publication  of  the  article 
above  quoted  would  be  to  him.  We  do  not  care  to 
extend  this  opinion  by  a  lengthy  discussion  of  the  evidence 
adduced  before  the  jury  in  an  effort  to  justify  the  publica- 
tion of  the  article.  We  shall  be  content  to  say  that  we  are 
unable  to  discover  from  the  evidence  contained  in  the  record 
any  words  spoken  or  written  by  appellee  which  in  any 
degree  reflect  upon  the  character  or  actions  of  any  person. 
It  seems  that  he  made  nothing  more  than  an  earnest  and 
vigorous  effort  in  an  honorable  way  to  secure  the  location 
of  the  teachers'  institute  in  the  town  which  was  the  seat  of 
the  college  over  which  he  presided.  His  conduct  in 
sending  out  letters  after  the  conference  at  the  superintend- 
ent's oflBce  was  entirely  justified  in  view  of  the  fact  that 
the  superintendent,  through  forgetfulness,  had  failed  to 
redeem  his  promise  to  send  a  draft  of  his  proposed  circular 
to  him  for  approval  before  having  it  printed. 

Pending  the  trial,  a  juror  by  the  name  of  Gibson,  during 
the  noon  hour,  just  before  the  convening  of  court,  in  the 
presence  of  the  attorneys  on  both  sides,  the  presiding  judge 
and  the  officers  of  the  court,  had  a  short  conversation  with 
appellee  with  reference  to  sending  his  son  to  Greer  College. 
The  juror  handed  to  appellee  an  envelope  containing  his 
son's  address,  to  which  appellee  was  requested  to  send  a 
catalogue  of  the  school.    We  are  unable  to  discover  any- 


Digitized  by  VjOOQ  IC 


436 


Appellate  Courts  of  Illinois. 


Vol. 


I.  C.  R.  R.  Ck).  V.  FarrelL 


thing  in  the  conduct  of  the  juror  or  appellee  to  justify  the 
conclusion  that  the  verdict  was  influenced  in  any  way  by 
what  was  there  said  or  done. 

We  regard  the  attack  made  upon  appellee  in  appellant's 
newspaper  as  intemperate,  malicious  and  wholly  unjustified. 

We  look  upon  the  damages  fixed  by  the  jury  as  very  low 


and  see  no  error  in  the  record. 


Judgment  affirmed. 
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Illinois  Central  Railroad  Co.  t.  William  F.  Farrell,  Adrn. 

1.  Contributory  Nkolioence— TTftaf  i«.— A  person  who  fails  to 
observe  due  care  and  blindly  walks  into  danger  which  the  observance  of 
due  care  would  have  enabled  him  to  avoid,  is  no  less  guilty  of  contribu- 
tory negligence  than  he  who  by  the  observance  of  due  care  could 
extricate  himself  from  danger,  but  failing  to  make  any  effort  for  his 
personal  safety,  is  injured. 

2.  IKSTRUCTIONS — Improper  Measure  of  Damages, — An  instruction 
which  tells  the  jury  to  allow  plaintiff  "such  damages  as  you  may  deem  fair 
and  juat  compensation,''  without  limiting  them  to  the  evidence  or  giving 
them  any  rule  to  estimate  the  damages,  is  improper,  as  leaving  the  jury 
to  give  such  damages  as  they  may  have  deemed  the  plaintiff  ought  to 
recover,  according  to  their  individual  notions  of  right  and  wrong, 
regardless  of  the  evidence. 


Action  on  the  Case.— Death  from  negligent  act.  Appeal  from  the 
Circuit  Court  of  McLean  County;  the  Hon.  Coix)STIN  D.  Myers,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1899.  Reversed  and 
remanded.    Opinion  filed  December  18,  1899. 

Charles  L.  Capen,  attorney  for  appellant;  John  G. 
Deennan,  of  counsel. 

Ewmo,  Wight  &  Ewing,  attorneys  for  appellee. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

This  was  an  action  on  the  case  in  which  the  appellee,  as 
administrator  of  the  estate  of  Mary  E.  Tones,  deceased, 
seeks  to  recover  from  the  appellant  damages  for  negligently 
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causing  the  death  of  his  decedent  upon  a  public  road  cross- 
ing. A  trial  was  had  by  jury,  which  resulted  in  a  verdict 
and  judgment  in  favor  of  the  appellee  for  $5,000,  to  reverse 
which  the  appellant  brings  the  case  to  this  court  and  urges, 
as  grounds  therefor,  that  the  verdict  is  contrary  to  the  evi- 
dence, the  damages  are  excessive,  and  the  court  gave 
improper  and  refused  proper  instructions. 

The  declaration  contained  four  counts  in  all  of  which  it 
is  averred  that  appellee's  decedent  was  in  the  exercise  of 
due  and  ordinary  care  for  her  own  safety,  and  was  killed  as 
the  result  of  the  negligence  of  appellant. 

In  the  third  count,  the  negligence  charged  was  that  the 
appellant  failed  to  give  the  statutory  signals  when  the 
train  in  question  was  approaching  the  road  crossing.  The 
appellee  pleaded  not  guilty.  ^ 

The  evidence  shows  that  the  deceased  was  a  widow, 
twenty-five  years  old,  when  killed,  and  left  two  daughters, 
one  five,  the  other  three  years  old,  the  mother  supporting 
herself  and  children  by  working  as  housekeeper  for  her 
brother.  That  about  8:30  o'clock  p.  m.  of  November  23, 
1898,  the  deceased  was  killed  at  a  public  road  crossing, 
where  the  tracks  of  appellant's  railroad  crosses  it.  She  was 
in  a  buggy  at  the  time,  drawn  by  a  horse  which  was  being 
driven  in  a  good  trot  by  a  male  companion,  who  was  going 
with  her  to  a  dance  at  a  place  beyond  the  crossing. 

They  made  no  stop,  nor  did  they  slacken  their  speed  when 
they  approached  the  crossing,  to  better  enable  them  to  as- 
certain if  a  train  was  about  to  pass,  and  when  the  buggy 
reached  the  railroad  tracks  the  locomotive  of  a  passenger 
train  of  appellant  came  along  at  the  rate  of  about  thirty- 
five  miles  an  hour,  struck  their  buggy  and  killed  both  of 
them  instantly.  There  was  a  sharp  conflict  in  the  evidence 
as  to  whether  or  not  the  bell  was  rung  or  the  whistle 
sounded,  in  the  manner  required  by  statute,  as  the  train 
approached  the  crossing. 

In  this  condition  of  the  proof,  the  court  gave  the  jury,  at 
the  request  of  appellee,  the  two  following  instructions : 

1.     "  You  are  instructed  that  the  law  requires  that  every 
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railroad  corporation  shall  cause  a  bell  of  at  least  thirty 
pounds  weignt,  and  a  steam  whistle,  to  be  placed  and  kept 
on  each  of  its  locomotive  engines,  and  that  it  shall  cause 
the  same  to  be  rung  or  whistled  at  the  distance  of  at  least 
eighty  rods  from  the  place  where  the  railroad  crosses  any 
public  highway,  and  tnat  the  same  shall  be  kept  ringing  or 
whistling  until  such  highway  is  reached,  and  if  you  believe 
from  the  evidence  that  the  train  in  question  approached  the 
crossing  in  question  without  ringing  a  bell  or  sounding  a 
whistle,  as  required  by  said  law,  and  that  by  reason  thereof, 
and  as  a  result  of  such  failure  to  ring  a  bell  or  sound  a 
whistle,  plaintiflfs  intestate,  while  crossing  the  defendant's 
railroad  and  in  the  exercise  of  ordinary  care  for  her  own 
safety,  was  struck  and  killed  by  said  train,  then  your  ver- 
dict should  be  for  the  plaintiff  for  whatever  pecuniary  dam- 
ages you  may  believe  irom  the  evidence  the  next  of  kin  has 
sustained  by  reason  thereof." 

2.  "  If  you  find  that  the  defendant  is  guilty,  under  the 
evidence  and  instructions  of  the  court,  then  it  is  your  duty 
to  assess  the  plaintiffs  damages,  and  in  assessing  the  dam- . 
ages  you  have  a  right  to  take  into  consideration  ail  of  the 
facts  and  circumstances  shown  by  the  evidence,  bearing 
upon  the  question,  and  to  allow  such  damages  as  you  may 
deem  a  fair  and  just  compensation,  with  reference  to  the 
pecuniary  injuries  resulting  from  the  death  of  the  plaintiff's 
intestate,  to  ner  next  of  kin." 

The  first  instruction  was  calculated  to  give  the  jurors  to 
understand  that  the  court  required  them  to  find  a  verdict 
for  the  plaintiff  if  they  believed,  from  the  evidence,  that  the 
defendant  failed  to  do  those  things  therein  enumerated,  and 
by  reason  thereof  the  plaintiff's  intestate  was  killed  while 
crossing  the  defendant's  railroad,  and  that  she  was  then  in 
the  exercise  of  ordinary  care  for  her  own  safety.  While 
under  the  evidence,  to  warrant 'a  verdict  for  the  plaintiff, 
the  jury  should  have  been  required  to  believe  that  plaintiff's 
intestate  was  in  the  exercise  of  ordinary  care  before  attempt- 
ing to  cross  defendant's  railroad,  as  well  as  while  crossing  it. 
For  "  one  who,  failing  to  observe  due  cAre,  blindly  walks 
into  danger  that  the  observance  of  due  care  would  have 
enabled  him  to  avoid,  is  no  less  guilty  of  contributory  neg- 
ligence than  he  who,  by  the  observance  of  due  care,  could 
extricate  himself  from  danger,  but  fails  to  make  any  effort 
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for  his  personal  safety,  and  because  thereof,  is  injured."  C, 
M.  &  St.  L.  Ry.  Co.  v.  Halsey,  Adm'r,  etc.,  133  111.  248,  and 
Abend  v.  T.  H.  &  I.  R.  R.  Co.,. Ill  111.  203. 

Whether  or  not  the  deceased  used  ordinary  care  to  avoid 
the  collision  is  shown  by  the  evidence  to  have  been  a  vital 
question,  and  one  sharply  contest^  on  the  trial;  therefore 
the  instruction  should  have  been  clear  and  certain  on  that 
point  and  being  uncertain  and  calculated  to  mislead  the 
jury,  it  was  prejudicial  error  to  give  it. 

The  second  instruction  told  the  jury  to  allow  plaintiff 
"  such  damages  as  you  may  deem  fair  and  just  compensa- 
tion "  without  limiting  them  to  the  evidence  or  giving  them 
any  rule  to  estimate  the  damages.  This  was  improper,  for 
it  left  the  jury  to  give  such  damages  as  they  deemed  the 
plaintiff  ought  to  recover  according  to  their  individual 
notions  of  right  and  wrong,  regardless  of  the  evidence. 
Keightlinger  v.  Egan,  65  111.  235;  Rolling  Mill  Co.  v.  Mor- 
rissey,  111  111.  646;  and  C,  C,  C.  &  St.  L.  Co.  v.  Jenkins,  174 
111.  398.  The  giving  of  this  instruction  as  drawn  was  also 
prejudicial  error. 

Counsel  for  appellant  urge  that  the  verdict  is  contrary 
to  the  evidence,  and  the  damages  are  excessive.  We  will 
not  express  an  opinion  upon  these  questions,  because  we 
have  concluded  to  reverse  the  judgment  upon  appellee*s 
erroneous  instructions. 

As  to  appellant's  refused  instructions,  we  will  say  that 
the  court  properly  refused  them  all,  for  some  invade  the 
province  of  the  jury  on  questions  of  fact,  and  others  do  not 
properly  state  the  law  applicable  to  the  evidence,  so  appel- 
lant has  no  right  to  complain  on  that  score. 

On  account  of  the  two  erroneous  instructions  above  men- 
tioned, we  reverse  the  judgment  of  the  Circuit  Court  and 
remand  the  case  for  a  new  trial.    Reversed  and  remanded. 
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W.  C.  Thompson  t.  Anna  Elliott. 

1.  Chattel  Mortoaop  Foreclosure— Under  the  Act  of  7^5P.— Sec- 
tion 1  of  the  act  to  regulate  the  foreclosure  of  chattel  mortgages  on 
household  goods,  wearing  apparel  and  mechanics'  tools,  approved  June 
5, 1899,  does  not  apply  to  a  chattel  mortgage  upon  a  piano. 

2.  Same— 'Order  of  Court,  When  Unnecessary, — An  order  of  a  court 
of  record  for  an  order  directing  the  sheriff  to  seize  mortgage  property 
is  unnecessary,  unless  such  property  consists  of  necessary  household 
goods,  wearing  apparel  or  mechanics*  tools. 

3.  Household  Goods— IT/ia*  is  Not, — A  piano  used  in  a  family  Is 
no  part  of  the  necessary  furniture  of  the  household. 

Action  on  the  Case,  for  the  wrongful  taking  of  property.  Appeal 
from  the  Circuit  Court  of  Vermilion  County;  the  Hon.  Ferdinand 
BOOKW alter,  Judge,  presiding.  Heard  in  this  court  at  the  May  term, 
1899.    Reversed.    Opinion  filed  December  18,  1899. 

Penwell  &  LiNDLEY,  attomeys  for  appellant. 

Lawbence  &  Lawrence,  attomeys  for  appellee. 

Mr.  Justice  Harkbr  delivered  the  opinion  of  the  court 
Baldwin  &  Company,  manufacturers  and  dealers  in 
pianos,  sold  appellee,  on  the  installment  plan,  a  piano  for 
$375.  The  first  payment  consisted  of  an  old  organ  and 
some  cash,  amounting  in  all  to  $135,  and  the  balance  was 
divided  into  quarterly  installments  of  $25  each,  for  which 
appellee  gave  her  promissory  note  and  also  the  following 
contract : 

Piano  and  Organ  Contract. 

"  I,  Anna  Elliott,  residing  at  No.  —  street.  Town  of  Ridge 
Farm,  County  of  Vermilion,  State  of  Illinois,  in  considera- 
tion of  three  hundred  and  seventy-five  dollars,  to  me  paid 
by  D.  H.  Baldwin  &  Co.,  do  hereby  sell  and  convey  to 
D wight  H.  Baldwin,  Lucien  Wulsin,  A.  A.  Van  Buren, 
George  W.  Armstrong,  Jr.,  and  Clarence  Wulsin,  compris- 
ing the  firm  of  D.  H.  Baldwin  ife  Co.  of  Indianapolis,  Indi- 
ana,  their  heirs  and  assigns,  one  Baldwin  piano.  No.  2,023, 
style  No.  21,  C.  W.,  to  be  void  if  I  shall  pay  to  D.  H.  Bald- 
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win  &  Co.,  at  Farmers'  State  Bank  of  Ridge   Farm,  111., 
three  hundred  and  seventy-five  dollars,  as  follows : 

Forty  dollars  on  the  10th  day  of  July,  1895;  $95  on  the 
10th  day  of  July,  1895;  $25  on  the  10th  dav  of  October, 
1895 ;  $25  on  the  10th  day  of  January,  1896 ;  $25  on  the 
10th  day  of  April,  1896 ;  $25  on  the  10th  dav  of  Jul  v,  1896 ; 
$25  on  the  10th  day  of  October,  1896 ;  $25  on  the'lOth  day 
of  January,  1897 ;  $25  on  the  10th  day  of  April,  1897;  $25 
on  the  last  day  of  July,  1897 ;  $25  on  the  10th  day  of  Oc- 
tober, 1897;  $15  on  the  10th  day  of  January,  1898,  until  the 
full  sura  above  named  shall  have  been  paid,  with  interest  on 
each  of  said  sums  at  the  rate  of  seven  per  cent,  per  annum, 
which  amounts  are  secured  by  my  notes  of  even  date  here- 
with. 

I  am  to  retain  possession  of  said  property  until  default 
shall  be  made  in  payment  of  said  sums  (insuring  loss  by 
fire),  but  if  I  fail  to'make  any  of  the  payments  with  inter- 
est thereon  at  the  times  above  s|iecified,  or  shall  attempt 
to  sell  or  remove  said  property  from  the  premises  or  town 
above  mentioned  without  written  consent  of  D.  H.  Baldwin 
&  Co.,  or  if  at  any  time  they  or  their  assigns  may  declare  the 
entire  amount  due  and  take  possession  of  said  property  and 
sell  the  same  at  auction,  or  giving  ten  days'  notice  by  adver- 
tisement in  a  newspaper,  or  by  private  bargain  "without 
advertisement,  at  such  prices  as  they  may  deem  proper,  and 
after  deducting  the  amount  due  them,  interest  thereon  as 
above,  expense,  including  costs  of  sale,  pay  to  me  the  over- 
plus, if  any,  on  demand  at  their  place  or  business. 

Witness  my  hand  and  seal  this  luth  day  of  July,  1895. 

Anna  Elliott.         [Seal.]" 

Appellee  paid  the  first  three  installments,  but  failed  to 
make  further  payment.  After  some  six  or  seven  install- 
ments had  fallen  due,  appellee  undertook  to  move  the  piano 
from  where  she  had  been  living  to  Danville,  111.,  when  one 
Ben  Hester,  a  deputy  sheriff  under  appellant,  took  posses- 
sion of  the  instrument  and  delivered  it  to  Baldwin  &  Co. 
Baldwin  &Co.  advertised  it  for  sale  and  bid  it  in  for  $165, 
the  balance  due  on  the  notes  and  contract.  This  suit  fol- 
lowed against  appellant,  he  being  the  sheriff  of  the  county, 
and  Hester,  acting  as  his  deputy,  in  taking  possession  of  the 
piano.  A  trial  was  had,  resulting  in  a  verdict  and  judg- 
ment for  $200. 

Section  1  of  an  act  to  regulate  the  foreclosure  of  chattel 
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mortgages  on  household  goods,  wearing  apparel  and  me- 
chanics' tools,  approved  June  5,  1899,  reads  as  follows : 

"  Be  it  enacted  by  the  people  of  the  State  of  Illinois,  rep- 
resented in  general  assembly,  that  no  chattel  mortgage  on 
necessary  household  goods,  wearing  apparel  or  mechanics' 
tools  covered  by  a  chattel  mortgage  shall  be  seized  or  taken 
out  of  the  possession  of  the  mortgagor  and  foreclosed,  ex- 
cept by  sheriflf,  and  then  only  after  the  mortgagee,  or  his 
agent,  shall  present  an  affidavit  to  a  judge  of  any  court  of 
record,  setting  forth  that  the  mortgage  is  due,  or  that  he  is 
in  danger  of  losin;^  his  security,  giving  the  fact  upon  which 
he  relies,  and  shall  obtain  an  order  from  such  judge  direct- 
ing such  sheriflf  to  seize  such  household  goods,  wearing  ap- 
parel or  mechanics'  tools,  and  hold  them  subject  to  the  order 
of  the  court ;  provided  that  nothing  herein  shall  apply  to 
the  sale  of  furniture  by  regular  dealers  on  the  so-called 
installment  plan ;  provided,  this  act  shall  not  apply  to  the 
foreclosure  of  chattel  mortgages  executed  prior  to  the  time 
this  act  shall  take  effect." 

Acting  on  the  theory  that  the  above  statutory  provision 
required  them  to  apply  to  a  judge  of  a  court  of  record  for 
an  order  directing  the  sheriflf  to  seize  the  property  in  ques- 
tion, Baldwin  &  Co.  filed  in  the  County  Court  of  Vermilion 
County  a  sworn  application  for  such  an  order.  It  was  ob- 
tained and  placed  in  the  hands  of  appellant  to  execute.  No 
such  order  was  necessary  to  entitle  them  to  possession  of 
the  piano.  It  clearly  appears  that  it  was  no  part  of  the 
necessary  household  furniture;  and  further,  it  was  pur- 
chased from  regular  dealers  on  the  installment  plan.  Treat- 
ing the  contract  as  a  chattel  mortgage  and  commencing  pro- 
ceedings in  court  to  foreclose  it,  under  the  fallacious  idea 
that  such  course  was  necessary,  did  not  estop  Baldwin  & 
Co.  from  exercising  the  right  to  seize  the  property  after 
discovering  their  mistake,  as  contended  by  appellee.  They 
had  done  nothing  to  cause  appellee  to  change  her  course  of 
conduct,  or  to  act  diflferently  from  what  she  would  have 
done  had  no  affidavit  been  filed  in  the  County  Court. 

Under  the  evidence  in  the  case,  there  is  no  cause  of  action 
against  appellant.  The  judgment  will  be  reversed,  but  the 
cause  not  remanded. 
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Emaline  Gilliland  t.  Henry  Mohlenhofl;  €.  P.  Nichols 
and  Ed.  Mclntyre. 

1.  Burden  op  Proof— 7n  Suits  for  Negligence.— In  an  action  to 
recover  damages  for  negligence  in  the  construction  of  a  bridge,  the  bur- 
den of  proof  is  upon  the  plaintiff  to  show  that  the  defendants  were 
guilty  of  negligence  and  that  he  has  been  injured  thereby. 

Aetion  for  Neglisrence,  in  the  construction  of  a  bridge  upon  a  public 
highway.  Appeal  from  the  City  Court  of  the  city  of  Mattoon;  the 
Hon.  James  F.  Hughes,  Judge,  presiding.  Heard  in  this  court  at  the 
May  term,  1899.    AJfirmed.    Opinion  filed  December  13,  1899. 

James  W.  &  Edward  C.  Craig,  attorneys  for  appellant. 
Andrews  &  Vause,  attorneys  for  appellees. 

Opinion  per  Curiam. 

Appellant  sued  appellees  in  an  action  on  the  case,  by  which 
she  charged  them  with  negligence  in  the  construction  of  a 
bridge  upon  a  public  highway,  and  causing  excavations  of 
the  banks  of  the  creek  over  which  the  bridge  was  built,  and 
thereby  caused  the  waters  of  the  creek  to  flow  upon  appel- 
lant's lands,  greatly  to  her  damage  and  injury.  A  trial  by 
jury  resulting  in  a  verdict  and  judgment  against  appellant's 
contention,  she  has  appealed  to  this  court,  assigning  various 
errors  to  effect  a  reversal  of  such  judgment. 

Appellees  were  commissioners  of  highways  in  the  town 
where  the  bridge  in  question  was  located,  and  the  building 
of  it  was  in  the  line  of  their  duty  as  public  officers  and  a 
public  necessity;  but  if  in  the  construction  of  such  bridge 
and  the  excavations  incidental  thereto  they  failed  to  exer- 
cise proper  care,  and  by  reason  of  this  appellant  was  injured, 
she  would  be  entitled  to  recover  the  damages  thereby  im- 
posed upon  her  property.  The  burden  of  proof  was  upon 
her  to  show  that  appellees  were  guilty  of  negligence  and  that 
she  was  injured  thereby. 

Upon  an  examination  of  the  evidence  contained  in  the 
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record  we  feel  compelled  to  find  that  appellees  are  not  guilty 
of  the  negligence  with  which  they  are  charged,  nor  did  they 
fail  in  respect  of  proper  care  in  regard  to  the  rights  of  the 
appellant;  neither  do  we  believe  the  injuries  she  attributed 
to  the  acts  of  ai)pellees  resulted  from  such  cause,  but  were 
the  natural  effects  of  the  elements.  We  are  of  the  opinion 
no  other  verdict  than  the  one  induced  would  have  properly 
responded  to  the  evidence,  and  while  some  of  the  instruc- 
tions to  wliich  objections  have  been  made  could  not  be  main- 
tained as  accurate  statements  of  the  law  applicable  to  the  case 
under  a  different  state  of  the  evidence,  yet,  in  the  view  we 
have  already  expressed  concerning  the  case,  such  instruc- 
tions produced  no  harmful  eflfect. 
Finding  no  reversible  error  the  judgment  will  be  affirmed. 


M.  T.  Shepherd  v.  E.  A.  Wacaser,  A.  Wacaser,  Emma 
A.  >\  acaser  and  Mary  0.  Wacaser. 

1.  V^VKY— Devices  to  Avoid.— The  law  will  tolerate  no  shift  or  device 
to  enable  a  person  to  escape  the  operation  of  the  usury  statute. 

Assumpsit.— Appeal  from  the  Circuit  Court  of  Piatt  County;  the 
Hon.  William  G.  Cochran,  Judge,  presiding.  Heard  in  this  court  at 
the  May  term,  1899.     Affirmed.    Opinion  filed  December  13,  1899. 

John  R.  &  Walter  Eden,  attorneys  for  appellant;  Lodge 
&  Hicks  of  couusel. 

Reed  &  Edie,  attorneys  for  appellees. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  court. 

Appellant  obtained  judgment  by  confession  in  vacation 
for  $592.37,  upon  a  promissory  note  executed  by  appellees 
on  August  3, 1896,  to  S.  L.  Shepherd,  and  assigned  to  appel- 
lant. The  judgment  was  opened  up  on  motion  and  a  trial 
had  in  the  Circuit  Court  upon  plea  of  the  general  issue,  and 
a  stipulation  that  all  matters  of  defense  could  be  admitted 
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under  that  plea.  The  suit  was  defended  upon  the  ground 
that  the  note  was  tainted  with  usury,  and  that  the  unpaid 
portion  of  it  was  made  up  entirely- of  usurious  interest 
charged  against  appellee  on  notes,  of  which  the  one  sued  on 
is  a  renewal.  The  defense  prevailed  and  judgment  was  en- 
tered accordingly.  An  appeal  is  prosecuted  on  the  ground 
that  the  verdict  is  against  the  evidence  and  because  the 
court  improperly  instructed  the  jury. 

The  evidence  shows  that  appellant  conducts  a  private 
bank  at  Lovington,  Illinois.  At  various  times  during  the 
year  1893,  George  Wacaser,  borrowed  from  appellant,  at 
extravagantly  usurious  rates  of  interest,  sums  of  money, 
aggregating  $1,403,  for  which  he  gave  notes  amounting 
to  $1,603.33.  On  January  15,  1894,  all  the  notes  were 
taken  up  and  embodied  in  two  other  notes  as  renewals, 
which  were  also  taken  up  on  April  27, 1894,  and  embodied  in 
one  note  for  $1,939.31  as  a  renewal.  On  April  27, 1895,  the 
last  named  note  was  taken  up  and  a  new  one  executed  for 
$2,041.26,  made  payable  to  J.  M.  Shepherd,  a  youno:  son  of 
appellant  who  was  clerking  at  the  bank.  That  note  was 
secured  by  chattel  mortgage  on  corn  which  was  sold  and  the 
net  proceeds,  $622.16,  paid  on  the  note.  On  November  3, 
1895,  notes  for  $1,000  and  $569.17,  respectively,  were  ex- 
ecuted as  a  renewal  of  balance  ot  the  notes  for  $2,041.26, 
made  payable  to  appellant,  and  Wacaser  at  the  same  time 
borrowed  $150  more  of  appellant  and  gave  to  him  a  note  for 
$160.87. 

Subsequently  there  were  payments  and  renewals  from 
time  to  time  made,  so  that  the  indebtedness  on  the  2d  of 
May,  1896,  amounted  to  $758.12,  for  which  a  note,  payable 
to  appellant  and  due  in  three  months,  was  executed.  That 
note  was  taken  up  on  the  third  of  August,  1896,  and  a  new 
one  executed  instead,  of  $833.92,  made  payable  to  S.  L.  Shep- 
herd, a  sister-in-law  of  appellant,  and  by  her  indorsed  to 
appellant.    It  is  the  note  sued  on. 

The  sum  total  of  the  payments  m^de  from  time  to  time 
by  Wacaser  exceeded  by  several  hundred  dollars  the  amount 
of  money  actually  received  by  him.      But  it  is  contended 
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that  they  can  not  be  applied  in  payment  of  this  note  for  tba 
reason  that  it  is  not  a  renewal  of  the  indebtedness.  The 
fact  that  one  of  the  notes,  the  note  for  $2,041.26,  was  made 
payable  to  appellant's  son,  would  not  relieve  appellant  from 
the  operation  of  the  usury  statute,  if  the  note  really  be- 
longed to  appellant.  The  law  will  tolerate  no  such  shift  or 
devise.  Evidently  the  jury  regarded  that  transaction  as  a 
mere  shift  or  device,  and  we  are  not  inclined  to  say  they 
were  wrong  in  so  regarding  it.  The  same  may  be  said  as  to 
the  note  made  payable  to  Mrs.  Shepherd.  The  frictional 
question  of  fact  presented  to  the  jury  was  whether  the 
money  furnished  Wacaser  from  time  to  time  was  appellant's 
and  the  note  in  suit  a  mere  renewal.  The  testimony  of 
Wacaser  and  the  peculiar  circumstances  attending  the  various 
transactions  were  suflScient  to  justify  the  conclusion  that 
the  notes  were  at  all  times  for  indebtedness  due  appellant, 
and  that  the  one  in  suit  was  made  payable  to  Mrs.  Shepherd 
to  enable  him  to  escape  the  operation  of  the  usury  statute. 
Appellant  and  his  son  both  testify  in  denial,  but  it  was  a 
question  of  fact  for  the  jury,  and  as  they  were  properly  in- 
structed, we  shall  not  interfere.    Judgment  affirmed. 


Golnmbns  Mntaal  Life  Association  t.  Jesse  H.  Plnmmer 
and'Lncy  D.  Plammer. 

1.  Insurance— TT^n  a  Cause  of  Action  Ariaes.—When  nn  insur- 
ance company  refuses  to  pay  the  policy,  and  bases  its  refusal  upon  the 
ground  oft  no  liability  to  pay  in  any  event,  the  beneficiaries  have  the 
right  to  sue  at  once. 

2.  Practice— 5c«in^  Aside  Judgment  by  Default.— The  setting  aside 
of  a  judgment  by  default  and  allowing  pleas  to  be  filed  rest  in  the  sound 
discretion  of  the  court,  and  unless  it  clearly  appears  that  the  refusal  of 
the  court  was  an  abuse  of  the  discretion,  this  court  will  not  interfere. 

8.  Same— Denyiwflf  Application  to  Overrule  Judgment  by  Default- 
Where  a  defendant  elects  to  stand  by  his  demurrer  to  a  declaration, 
when  it  is  overruled  and  judgment  by  default  is  entered  against  him 
because  of  his  refusal  to  plead,  it  is  not  an  abuse  of  the  court's  discre- 
tion  to  deny  an  application  made  nine  days  after,  to  set  aside  the  jud^f- 
ment  and  let  in  a  defense  known  to  the  defendant  at  the  time  of 
announcmg  his  election  to  stand  by  his  demurrer. 
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4.  Judgment  by  Defavlt— Defendant  Asking  to  Have  it  Set  Aside 
Must  Show  Specific  Fa^ts, — A  defendant  asking  to  have  a  judgment  by 
default  against  him  set  aside,  so  as  to  allow  a  defense,  must  show,  by 
swum  statements,  specific  facts  that  constitute  a  defense  on  the  merits, 
A  statement  "  on  information  and  belief  is  not  sufficient. 

Assnmpsit,  on  an  insurance  policy.  Appeal  from  the  Circuit  Court 
of  Vermilion  County;  the  Hon.  Ferdinand  Bookw alter,  Judge,  preside 
ing.  Heard  in  this  court  at  the  May  term,  1899.  Affirmed.  Opinion 
filed  December  13,  1899. 

Johnson  &  McDannold,  attorneys  for  appellant. 

Wilson  &  Buckingham,  attorneys  for  appellees. 

When  the  company  refuses  to  pay  the  policy,  and  bases 
such  refusal  on  grounds  of  no  liability  to  pay  in  any  event, 
it  can  not,  on  being  sued,  avail  on  time  limit.  It  waives 
the  time  limit,  and  beneficiaries  have  the  right  to  sue  at 
once.  JEtna  Ins.  Co.  v.  Maguire,  51  111.  342;  Williamsburg 
v.  Cary,  83  111.  457;  Continental  Ins.  Co.  v.  Kuckman,  127 
111.  364;  Mechanics  Ins.  Co.  v.  Hodge,  149  111.  298. 

The  setting  aside  of  a  judgment  by  default  is  a  matter 
resting  wholly  in  the  sound  discretion  of  the  court;  and  on 
review  an  appellate  tribunal  will  not  interfere,  unless  it 
clearly  appears  that  such  discretion  has  been  abused  by  the 
court,  to  the  manifest  injury  of  the  complaining  party,  and 
when  it  is  clear  that  gross  injustice  has  been  done  by  the  ac- 
tion of  the  court  below.  All  presumptions  favor  the  court 
below.  Peoria,  etc.,  Ry.  Co.  v.  Mitchell,  74  111.  394;  Franz  v. 
Winne,  6  111.  App.  82;  Hitchcock  v.  Herzer,  90  111.  643; 
Constantine  v.  Wells,  83  111.  192. 

One  who  seeks  to  set  aside  a  judgment  rendered  by  de- 
fault against  him  must  show  by  the  sworn  statement  of 
some  person  such  facts  as  constitute  a  defense  to  the  action 
on  merits,  and  that  defendant  has  used  diligence  to  obtain 
such  facts  and  make  his  defense  in  apt  time.  Mendell  v. 
Kimball,  85  111.  682;  Hitchcock  v.  Herzer,  90  111.  543;  Con- 
stantine V.  Wells,  83  111.  192;  Little  v.  AUington,  93  111.  253. 

Mb.  Justice  Harker  delivered  the  opinion  of  the  court 
This  is  a  suit  in  assumpsit,  brought  by  appellees  or  '^ 
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policy  of  insurance  on  the  life  of  their  mother,  Lillie  Plum- 
mer, issued  by  appellant.  On  the  22d  of  October,  1S98,  a 
demurrer  to  the  amended  declaration  was  overruled.  Ap- 
pellant stood  by  its  demurrer  and  refused  to  plead;  where- 
upon a  default  was  taken  and  a  judgment  rendered  for 
$1,000,  from  which  order  an  appeal  was  prayed.  On  the 
31st  of  October  appellant  filed  a  motion  to  set  aside  the  de- 
fault and  judgment  and  for  leave  to  plead.  On  the  19th  of 
November  it  presented  a  plea  of  the  general  issue  and  six 
special  pleas  supported  by  affidavit,  but  the  court  refused 
to  vacate  the  judgment  and  allow  the  pleas  to  be  filed.  Ex- 
ceptions were  taken,  and  this  appeal  was  prosecuted  for  the 
purpose  of  reviewing  the  action  of  the  court  in  overruling 
the  demurrer  to  the  declaration  and  in  refusing  to  vacate 
the  judgment  and  allow  the  pleas  to  be  filed. 

It  is  objected  to  the  declaration  that  it  does  not  show 
a  compliance  with  the  terms  of  the  policy  in  making 
proofs  of  death,  and  that  it  was  filed  within  ninety  days 
after  the  death  of  deceased,  when  the  policy  provides  for 
the  payment  of  the  amount  named  ninety  days  after  re- 
ceiving satisfactory  proofs  of  death. 

The  declaration  sets  out  in  detail  what  proofs  of  death 
were  furnished,  and  avers  that  they  were  accepted  by  the 
association  as  complete  and  satisfactory.  It  further  avers 
that  the  association,  after  receiving  the  proofs,  refused  to 
pay  the  sum  of  money  mentioned  in  the  policy  and  denied 
any  liability.  In  view  of  these  averments  the  only  legal 
action  for  the  court  was  to  overrule  the  demurrer. 

When  appellant  refused  to  pay  the  policy  and  based  its 
refusal  upon  the  ground  of  no  liability  to  pay  in  any  event 
the  beneficiaries  had  the  right  to  sue  at  once,  -^tna  Ins. 
Co.  V.  Maguire  et  al.,  51  111.  342;  Williamsburg  Ins.  Co.  v. 
Cary,  83  111.  453. 

The  setting  aside  of  a  judgment  by  default  and  allowing 
pleas  to  be  filed  rest  in  the  sound  discretion  of  the  court;  un- 
less it  clearly  appears  that  the  refusal  of  the  court  was  an 
abuse  of  the  discretion  this  court  will  not  interfere.  Where 
a  defendant  elects  to  stand  by  his  demurrer  to  a  declaration 
when  It  is  overruled,  and  judgment  by  default  is  entered 
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against  him  because  of  his  refusal  to  plead,  it  is  not  an 
abuse  of  the  court's  discretion  to  deny  an  application  made 
nine  days  thereafter  to  set  kside  the  judgment  and  let  in  a 
defense  known  to  the  defendant  at  the  time  of  announcing 
his  election  to  stand  by  his  demurrer.  Unquestionably  the 
defense  proposed  by  appellant's  first  four  pleas  was  known 
at  the  time  the  demurrer  was  overruled.  The  special  mat- 
ter set  up  related  to  the  furnishing  of  satisfactory  proofs  of 
death. 

The  last  three  pleas  offered  set  up  the  special  defense 
that  the  policy  was  void  by  reason  of  false  and  fraudulent 
statements  contained  in  the  application  of  Lillie  Plummer 
at  the  time  and  prior  to  applying  for  insurance.  They  were 
not  sworn  to,  but  there  was  tendered  with  them  the  affida- 
vit of  James  H.Hogue, stating  that  he  was  the  superintend- 
ent of  appellant,  and  as  such  had  charge  of  the  home  office; 
"  that  since  judgment  was  rendered  in  the  above  entitled 
cause  certain  information  had  come  to  his  knowledge  which 
related  to  said  claim  which  led  him  to  believe  that  the  said 
Lillie  B.  Plummer. made  an  incorrect  statement  in  her  ap- 
plication for  certificate  of  insurance  in  said  company  and 
stated  in  her  application  that  she  was  in  good  health,  when 
in  truth  and  in  fact  she  was  suffering  from  a  tumor  which 
caused  her  death." 

A  defendant  asking  to  have  a  judgment  by  default  against 
him  set  aside  so  as  to  allow  a  defense  must  show  by  sworn 
statements  specific  facts  that  constitute  a  defense  on  the 
merits.  Rich  v.  Hathaway,  18  111.  548;  Constantine  v.Wells, 
83  111.  192;  Roberts  v.  Corby,  86  III.  182;  Little  et  al.  v. 
AUington,  93  111.  253. 

Such  facts  must  be  stated  positively.  A  statement  "  on 
information  and  belief  "  is  not  sufficient.  S.  &  N.  W.  Ry. 
Co.  V.  Ross,  88  III.  179;  Hitchcock  v.  Herzer,  90  111.  543. 

The  affidavit  of  Hogue  merely  stated  that  certain  informa- 
tion had  come  to  his  knowledge  which  led  him  to  believe 
that  Mrs.  Plummer  had  made  incorrect  statements  in  her 
application  as  to  her  health,  etc.    It  was  insufficient. 

Seeingno  error  in  the  record  the  judgment  will  beaffirmed. 

Vol.  LXXXVI  2» 
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Harry  Madison^  Execntor^  t.  Frank  Cabalek. 

1.  Agent— Loan  Broker  Negotiating  Loans  upon  Real  Estate,— li 
would  be  a  very  dani^erous  rule  to  hold  that  a  loan  broker,  engaged  in 
negotiating  loans  upon  real  estate,  should  be  regarded  as  the  general 
collecting  agent  of  a  lender  from  whom  he  has  obtained  money  for  a 
client,  merely  because  other  borrowers  had  frequently  before  obtained 
money  from  him  and  collected  interest  coupons  in  certain  instances. 

2.  Bamk— 'Authority  to  Loan  is  Not  Autlukrity  to  CoUeet, — Author- 
ity of  an  agent  to  loan  the  money  of  his  principal  and  take  security 
for  its  payment  does  not  authorize  him  to  collect  his  principal's  money 
so  loaned. 

8.  SAvm—AutJiority  to  Receive  Interest  on  a  Negotiable  Instrument,— 
An  ag^:it  intrusted  with  authority  to  receive  interest  on  a  negotiable 
instrument,  or  the  principal  when  due,  is  not  authorized  to  receive  the 
principal  before  dua 

4.  Neootiable  Paper— Duty  of  Maker  at  Time  of  Payment,— Vfith 
reference  to  negotiable  paper  the  maker  must,  at  his  peril,  ascertain  at 
the  time  of  payment  whether  the  person  to  whom  he  makes  payment  is 
the  owner  of  the  paper. 

Assampgit,  on  a  promissory  note.  Appeal  from  the  Circuit  Court 
of  Douglas  County;  the  Hon.  Wblliam  G.  Cochran,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1899.  Reversed  and  remanded. 
Opinion  filed  December  18, 1899. 

T.  W.  Roberts  and  1.  A.  Buckinoham,  attorneys  for 
appellant. 

John  H.  Chadwick  and  Eckhart  &  Moore,  attorneys  for 
appellee. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  court 
This  was  a  suit  against  appellee  on  a  promissory  note  for 
$1,200  executed  by  him  to  Oscar  H.  Sloan  and  by 
Sloan  indorsed  and  turned  over  to  appellant's  testate,  John 
M.  Madison.  The  defense  of  payment  was  made  and  it 
prevailed  in  a  trial  by  jury.  It  is  urged  for  grounds  of 
reversal  that  the  verdict  is  against  the  evidence  and  that 
the  court  gave  improper  instructions. 
From  the  evidence  contained  in  the  record,  it  appears 


Digitized  by  VjOOQ IC 


Third  District— May  Term,  1899.        451 

Madison  v.  Cabalek. 

that  Patrick  C.  Sloan  was  a  loan  broker  at  Tuscola,  Illinois, 
engaged  in  negotiating  loans  upon  real  estate  security. 
Appellee  applied  to  him  for  a  loan  of  $1,200,  and  on  Feb- 
ruary 1, 1895,  executed  a  note  for  that  amount  and  interest 
at  the  rate  of  seven  per  cent,  payable  in  three  years  to 
Oscar  H.  Sloan,  and  secured  by  mortgage  on  certain  farm 
lands  in  Douglas  county.  Attached  to  the  note  were  three 
interest-bearing  coupons  for  $84  each.  After  the  notes 
were  executed,  Oscar  Sloan  indorsed  them  in  blank,  and 
they  were  in  that  condition  turned  over  by  Patrick  Sloan 
to  John  M.  Madison,  from  whom  the  $1,200  was  ob- 
tained to  make  the  loan.  •  The  amount  of  the  first  coupon 
when  due  was  paid  by  appellee  to  Patrick  Sloan,  who  paid 
it  over  to  Madison,  took  up  the  coupon  and  surrendered  it 
to  appellee.  A  short  time  a*fterward  appellee  secured 
through  Sloan  a  loan  of  $3,400,  giving  mortgage  on  the 
same  land.  There  was  deducted  from  the  $3,400  the 
amount  due  Madison  on  the  $1,200  loan  and  the  balance  paid 
to  appellee.  Appellee,  at  the  time,  asked  Sloan  for  the 
notes  and  mortgage  which  had  been  given  for  the  $1,200 
loan.  Sloan  informed  him  that  he  did  not  have  them  but. 
would  get  them.  None  of  the  $1,200  was  ever  paid  to 
Madison  and  no  information  was  ever  given  him  about  the 
new  loan. 

On  the  13th  of  July,  189B,  Madison  died,  leaving  a  will, 
and  into  the  hands  of  his  executor  came  the  $1,200  note  and 
the  two  remaining  coupons.  On  the  1st  of  February,  1897, 
Sloan  paid  the  second  coupon.  In  March  of  that  year  he 
failed,  and  is  now  insolvent. 

It  is  contended  that  Patrick  0.  Sloan  was  the  agent  of 
John  M.  Madison  in  making  the  $1,200  loan  and  in  receiv- 
ing the  amount  due  on  it  when  it  was  deducted  from  the 
$3,400  loan.  The  decision  of  the  case  hinges  entirely  upon 
that  contention.  The  evidence  shows  that  it  was  the 
custom  of  Sloan  when  a  borrower  made  application  to  him 
for  a  loan  to  make  the  note  and  mortgage  payable  to  his 
brother,  Oscar  H.  Sloan,  or  a  brother-in-law,  and  when  a 
party  was  found  willing  to  furnish  the  money,  the  note  was 
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indorsed  by  the  payee  and  turned  over  to  the  lender.  In 
that  way  numerous  loans  were  secured  from  Madison  and 
other  parties.  The  evidence  also  shows  that  in  many 
instances  he  would  receive  the  money  due  on  interest  coupons, 
pay  it  over  to  the  lender,  receive  the  coupon  in  return  and 
surrender  it  to  the  borrower.  In  most  cases,  the  name  of 
the  lender  was  not  disclosed  to  the  borrower.  It  does  not 
appear  that  the  name  of  Madison  was  disclosed  to  appellee 
either  at  the  time  of  receiving  the  $1,200  or  at  the  time  of 
deducting  it  from  the  $3,400  loan.  These  are  the  facts  on 
which  the  appellee  founds  his  contention  that  Sloan  was 
the  agent  of  Madison. 

Opposed  to  the  contention  of  appellee,  there  is  the  tes- 
timony of  Sloan  that  he  was  acting  for  appellee  in  negotiat- 
ing the  loan  for  $1,200.  Of  course,  his  testimony  on  that 
point  should  have  but  little  weight  if  it  is  apparent,  from 
other  evidence,  that  he  was  either  a  general  or  special 
agent  of  Madison.  There  is  no  evidence  whatever  that 
he  was  a  special  agent  of  Madison  to  make  that  partic- 
ular loan;  but  it  is  insisted  that  the  course  of  dealing 
between  them  was  such  as  to  make  him  Madison's  general 
agent  to  make  and  collect  loans.  In  our  opinion  it  would 
be  a  very  dangerous  rule  to  hold  that  a  loan  broker,  engaged 
in  negotiating  loans  upon  real  estate,  should  be  regarded  as 
the  general  collecting  agent  of  a  lender  from  whom  he  has 
obtained  money  for  a  client  merely  because  he  frequently 
before,  for  other  borrowers,  had  obtained  money  from  him 
and  collected  interest  coupons  in  certain  instances. 

Had  Sloan  been  the  general  agent  of  Madison  with  au- 
thority to  loan  his  money  and  take  real  estate  security,  or 
his  special  agent  to  make  this  particular  loan,  it  does  not 
follow  that  he  was  authorized  to  collect.  Authority  to  an 
agent  to  loan  the  money  of  his  principal  and  take  security 
for  its  payment  does  not  authorize  the  agent  to  collect  his 
principal's  money  so  loaned.  Cooley  v.  Willard,  34  111.  6S; 
Stiger  et  al.  v.  Bent,  111  111.  328. 

The  general  rule  with  reference  to  negotiable  paper  is  that 
the  maker  must,  at  his  peril,  ascertain  at  the  time  of  pay- 
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ment  whether  the  person  to  whom  he  makes  payment  is 
the  owner  of  the  paper.  In  this  case  Oscar  H.  Sloan  was 
made  the  payee.  By  inquiring  of  him,  appellee  would  have 
ascertained  whether  he  was  the  holder  of  the  note,  and 
if  not,  who  was.  He  did  not  take  that  precaution,  but 
paid  to  the  man  who  had  negotiated  the  loan,  and  who 
informed  appellee  at  the  time,  that  he  did  not  have  the 
note.  It  is  a  great  hardship  on  appellee  to  be  compelled 
to  pay  the  note  twice,  but  it  is  attributable  solely  to  his 
own  negligence  and  the  rascality  of  the  man  to  whom  he 
paid  the  money  and  trusted  to  procure  the  note  for  him. 

The  note  was  paid  to  Sloan  nearly  two  years  before  ma- 
turity. The  fact  that  he  had  received  payment  of  overdue 
interest  coupons  did  not  justify  appellee  in  paying  the  princi- 
pal note  before  maturity.  He  would  not  have  been  justified 
in  so  paying  it  even  if  Sloan  had  direct  authority  from  Madi- 
son to  receive  interest  money  when  due.  An  agent  in- 
trusted with  authority. to  receive  interest  on  a  negotiable 
instrument,  or  the  principal  when  due,  is  not  authorized  to 
receive  the  principal  before  due.  Thompson  et  al.  v.  Elliott, 
73  111.  221;  Thornton  v.  Lawther,  169  111.  229;  Mechem  on 
Agency,  Sec.  380;  Smith  et  al.  v.  Hall,  19  111.  App.  17. 

Of  course,  if  the  evidence  in  any  particular  case  should 
show  that  the  agent  had  full  authority  from  his  principal 
to  make  loans  on  his  own  judgment,  to  extend  time  of  pay- 
ment, determine  the  lengths  of  loans,  collect  the  principal 
when  due  and  re-loan  it,  pay  taxes,  and  to  take  general 
supervision  of  his  principal's  business  without  limitation  in 
writing,  then  the  implication  could  be  indulged  that  he  had 
authority  to  receive  payment  of  loans  before  due.  No  such 
case  is  presented  by  the  evidence  here,  however. 

We  do  not  care  to  discuss  in  detail  the  instructions  com- 
plained of  by  appellant.  It  is  sufficient  to  say  that  they 
are  contrary  to  our  views  of  the  law  as  we  have  expressed 
them  in  this  opinion.  The  judgment  will  be  reversed 
because  of  error  in  giving  them  and  because  the  finding^  of 
the  jury  is  against  the  law  and  evidence.  Judgment 
reversed  and  remanded. 
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895     629      Chicago  &  Alton  R.  R.  Co.  v.  Charles  F.  Merriman. 

1,  Practice— Ferdic^  Received  by  Different  Judge,— It  is  not  an  in- 
frequent occurrence  for  a  verdict  to  be  received  by  a  different  jud^e 
than  him  who  tried  the  case,  and  where  the  jury  is  present  when  the 
verdict  is  recei\ed  and  is  polled,  and  where  there  is  no  doubt  that  it  was 
the  determination  of  the  jury,  the  action  of  the  court  in  receiving  it  is 
not  erroneous. 

2,  Master  and  Servant— S'ert?an/  Using  Defective  Machinery— 
When  Negligence. — To  charge  an  employe  with  negligence  in  using  a 
machine  or  appliance  known  to  him  to  be  defective,  it  must  also  be 
shown  that  he  knew  that  the  defect  rendered  its  use  dangerous. 

3.  Ham^— Employe  Must  Note  and   Report  Defects, — An  employe 
1^                 must  be  careful  to  note  and  report  any  defects  or  want  of  repair  in  the 

^  appliance  he  is  required  to  use.    If  the  employer  uses  reasonable  care 

to  furnish  safe  .aid  suitable  appliances  he  may  expect  the  employe  will 
promptly  call  attention  to  any  defects  that  may  appear  or  any  repairs 
that  may  bccotue  necessary,  so  far  as  due  care  on  his  part  will  discover 
tlie  same,  and  a  a  employe  who  fails  in  this  does  not  exercise  ordinary 
care  for  his  safety. 

4.  Instructions — Disregarding  Knowledge  of  Master, *of  Defects  and 
Dangers, — An  instruction  which  disregards  the  knowledge  of  the 
master  of  both  the  defect  and  its  dangers,  and  of  what  effect  a  lack  of 
such  knowledge  will  have  upon  his  liability,  is  erroneous. 

Action  in  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  McLean  County;  the  Hon.  James  H.  Moffett,  Judge,  presid- 
ing. Heard  in  this  court  at  the  May  term,  1890.  Reversed  and  re 
manded.    Opinion  filed  September  20,  1899.    Rehearing  denied. 

C.  L.  Capen  and  A.  E.  DeMange,  attorneys  for  appel- 
lant; Wm.  Brown,  General  Solicitor,  of  counsel. 

EwiNG,  Wight  &  Ewing  and  Fifeb  &  Barry,  attorneys 
for  appellee. 

Mr.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

Appellee  sued  appellant  for  personal  injuries,  as  the  result 
of  negligence,  received  while  acting  as  fireman  for  appel- 
lant on  one  of  its  locomotives,  while  he  was  in  the  exercise 
of  ordinary  care  for  his  own  safety.     It  is  charged  that  the 
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railroad  company  permitted  this  engine  to  become  and 
remain  out  of  repair,  with  a  cracked  right  driving  box  and 
main  pin,  which  latter  broke  while  in  operation,  causing 
the  injuries;  that  the  company  did  not  inspect  the  engine, 
and  employed  incompetent  inspection  for  the  purpose;  and 
that  appellant  also  maintained  its  road  bed,  at  the  point  of 
the  accident,  in  such  a  manner  as  to  be  the  cause  of  these 
injuries. 

Upon  a  trial  by  a  jury,  a  verdict  and  judgment  was 
rendered  against  appellant  for  $7,500,  and  having  taken  an 
appeal  to  this  court,  it  assigns  various  errors  upon  the  rec- 
ord as  ground  of  reversal. 

Among  other  things  urged  against  the  action  of  the  Cir- 
cuit Court  in  rendering  the  judgment,  is  the  fact  that  the 
jury  was  sent  out  at  4:30  o'clock,  Saturday  evening,  with 
instructions  upon  reaching  a  verdict  to  write  it  out,  seal  it, 
and  deliver  it  to  the  officer  in  charge,  who  should  return  it 
to  the  court  when  in  session,  there  to  be  opened  and 
received,  and  the  jury,  upon  so  doing,  to  separate  and  be 
present  at  the  entering  of  the  verdict;  which  arrangement 
was  not  consented  to  by  appellant,  and  specifically  objected 
to  by  it;  and  the  further  facts  that  the  jury  did  reach  their 
verdict  on  the  following  day,  Sunday,  and  did  what  the 
court  ordered  on  that  contingency;  that  such  verdict  was 
received  by  the  court,  with  another  judge  than  he  who  tried 
the  case  presiding,  and  that  a  newspaper  published  state- 
ments relative  to  the  finding  of  the  jury  and  the  way  it  was 
reached,  before  the  verdict  was  received  by  the  ,court. 
Counsel  claim  this  action  of  the  court  was  prejudicial  to 
their  case;  but  nothing  in  the  record  is  shown  or  preserved 
to  maintain  that  position,  and  the  force  of  the  contention  is 
therefore  lost.  It  is  not  shown  that  appellant  was  injured 
in  any  manner  by  such  a  course;  and  unless  that  be  shown 
it  can  not  be  presumed  reasonably,  and  we  should  be  very 
loth  to  condemn  a  judicial  act  which  the  court  probably 
had  the  best  of  reasons  for  ordering.  C,  C,  C.  &  St.  L.  Ry. 
Co.  V.  Monaghan,  140  111.  474. 

So  far  as  the  verdict  being  received  by  a  different  judge 
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is  concerned,  it  is  not  an  infrequent  occurrence,  and  it  may 
be  added  that  it  is  the  court  which  receives  the  verdict,  be 
the  judge  whom  ho  may.  The  newspaper  does  not  purport 
to  have  received  intelligence  from  any  juror.  Furthermore, 
the  jury  was  present  when  the  verdict  was  received,  and 
was  polled;  that  it  was  the  determination  of  the  jury  admits 
of  no  doubt.  In  view  of  these  matters,  the  action  of  the 
court  is  not  subject  to  the  criticism  imposed. 

It  appears  from  his  statement  in  evidence  that  appellee, 
in  his  capacity  as  fireman,  on  May  7,  1897,  returned  to 
Bloomington  from  a  run  with  a  freight  train,  with  engine 
190,  and  Watkins,  his  regular  engineer;  and  that  in  his 
presence  the  engineer  inspected  the  machine  and  called  his 
attention  to  the  defective  driving  box  complained  of,  and 
stated  that  he  had  reported  the  defect  The  next  morn- 
ing, May  8th,  he  made  ready  to  go  out  on  the  engine,  but 
upon  arriving  on  it,  found  a  different  engineer,  Franz,  in 
charge.  He  did  not  mention  the  matter  of  the  driving  box 
to  Franz,  who  inspected  the  machine  before  going  out,  and 
made  no  inspection  of  it  himself,  and  knew  of  no  danger 
from  its  condition.  They  proceeded  to  the  Lawndale  curve, 
where  the  right  main  crank-pin  broke,  letting  down  the 
right  main  and  side  rods;  within  a  few  seconds  the  left  pin 
also  broke,  letting  down  its  rods.  Appellee  stood  upon  the 
deck  of  the  machine  during  its  successive  jumps,  due  to  the 
free  end  of  the  rod  on  the  right  side  plunging  into  the 
ground;  but  as  the  drop  from  the  first  jump  at  the  end  of 
the  rod  on  the  left  side  struck  the  ground  he  says  he  was 
thrown  backwards  off  the  engine,  down  an  embankment, 
and  as  he  passed  through  the  air,  the  left  rod  struck  his 
leg,  causing  such  a  fracture  that  the  limb  was  afterward 
amputated,  and  other  injuries  resulted  upon  his  striking 
the  ground.  He  further  states  that  in  the  instant  before 
the  breaking  of  the  right  crank-pin,  the  engine  gave  a  lurch 
as  if  to  show  that  it  ran  upon  a  poorly  maintained  track. 
There  is  a  grave  conflict  in  all  the  evidence  upon  the  mate- 
rial allegations  of  the  plaintiff's  declaration. 

It  is  insisted  that  the  court  erred  in  admitting  evidence 
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of  the  condition  of  appellant's  road-bed,  at  the  point  where 
it  is  alleged  to  have  caused  the  accident,  for  too  great  a 
period  before  and  after  the  occurrence.  It  seems  the  evi- 
dence on  this  point  covers  a  period  two  months  prior  to  and 
ten  days  later  than  that  date.  Of  course  the  application 
of  a  general  rule  would  limit  the  admission  of  evidence  on 
this  point  to  a  reasonable  period  before  and  after  the  event, 
and  while  we  favor  the  position  that  proof  of  its  condition 
within  a  much  shorter  period  prior  to  the  time  in  question 
would  be  sufficient,  still  we  do  not  in  this  case  consider  this 
matter  complained  of  reversible  error. 

We  have  examined  the  instructions  which  have  been 
made  the  subject  of  complaint  in  the  case,  and  as  regards 
the  most  of  them  we  find  they  are  fairly  accurate  state- 
ments of  the  law  applicable  to  the  issues,  and  of  those 
refused  the  principles  contained  were  stated  in  others  given 
when  applicable.  But  among  them  there  was  asked  and 
given  for  appellee  the  following  instruction  : 

*'  If  you  believe  from  the  evidence,  and  under  the  instruc- 
tions of  the  court,  that  the  defendant  was  guilty  of  negli- 
gence with  reference  to  the  driving  box,  as  charged  in  some 
count  of  the  plaintiffs  declaration,  and  that  by  reason 
thereof  the  plaintiflF  was  injured  through  the  defendant's 
carelessness  and  negligence  in  that  regard,  while  in  the 
exercise  of  ordinary  care  for  his  own  safety,  then  you  are 
instructed  that  knowledge  on  his  part  as  to  the  condition 
of  the  driving-box,  on  the  day  prior  to  the  injury,  will  not 
bar  a  recovery  under  such  counts  of  the  declaration,  pro- 
viding you  further  believe  from  the  evidence  that  he  did 
not  know,  and  by  the  exercise  of  ordinary  care,  could  not 
reasonably  have  anticipated  the  danger  likely  to  result 
therefrom." 

The  case  of  Knapp  v.  C.  &  E.  I.  R.  R  Co.,  176  111.  127, 
is  cited  in  support  of  this  instruction;  and  there  at  page 
129,  the  court  say :  "  To  charge  an  employe  with  negli- 
gence in  using  a  machine  or  appliance  known  to  him  to 
be  defective,  it  must  also  be  shown  that  he  knew  the 
defect  rendered  its  use  dangerous."  And  it  is  said  that 
the  instruction  is  good  upon  the  theory  that  there  is  a  well 
organized  legal  distinction  between  knowledge  of  defects  ' 
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machinery  and  knowledge  as  to  the  effect  which  may  rea- 
sonably be  produced  by  such  defects.  True,  that  is  a 
sound  distinction;  but  the  difficulty  is  to  apply  it  to  this 
instruction.  In  the  case  cited  the  injury  was  caused  by 
the  sudden  jamming  of  cars  together  while  the  conductor, 
who  was  injured,  was  handling  the  defective  coupling;  and 
it  does  not  seem  that  he  was  using  the  appliance  in  an 
ordinary  way,  but  inspecting  it  and  trying  to  make  a  better 
and  stronger  connection  by  straightening  the  pin.  It  will 
be  observed  also  that  no  such  instruction  as  the  one  under 
discussion  was  before  the  court  there.  By  it  the  jury  was 
told,  in  effect,  that  if  appellant  was  negligent  in  having  a 
defective  driving  box,  which  resulted  in  injury  to  appellee, 
under  the  declaration,  he  could  recover,  notwithstanding 
the  fact  that  he  knew  of  the  defect,  but  did  not  know  or 
could  not  reasonabl}'^  have  anticipated,  the  danger  of  it. 
Thus  it  utterly  disregarded  the  knowledge  of  appellant  of 
both  the  defect  and  its  dangers;  and  of  what  effect  a  lack 
of  such  knowledge  would  have  upon  its  liability.  That 
element  is  primarily  essential  to  that  liability,  and  is  so 
recognized  by  the  declaration  in  the  case  which  recites, 
relative  thereto,  that  appellant  "  knew  Or  ought  to  have 
known  it."  For  if  appellant  could  not,  by  the  use  of 
reasonable  care,  have  learned  of  the  danger,  and  in  fact, 
did  not  so  learn,  then  wherein  would  be  its  liability?  In 
the  case  of  P.  D.  ife  E.  Ry.  Co.  v.  Hardwick,  48  111.  App. 
562,  at  page  567,  we  say,  quoting  the  citation,  "  If  deceased 
could  not  learn  the  place  was  dangerous  by  reasonable  care, 
how  can  appellant  be  held  liable  because  it  did  not  learn 
the  fact  ?  Reasonable  care,  when  exercised  by  the  com- 
pany, could  only  reach  the  same  results  that  would  be 
attained  by  the  use  of  the  same  care  by  deceased.  If,  by 
his  care  and  diligence,  he  could  not  learn  that  it  was  dan- 
gerous, it  is  unreasonable  to  hold  appellant  liable,  where, 
by  the  use  of  the  same  care,  it  could  not  learn  there  was 
any  danger." 

**It  is  familiar  doctrine  in  this  State  that  an  eraplove 
must  be  careful  to  note  and  report  any  defects  or  want  of 
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repair  in  the  appliances  he  is  required  to  use.  If  the 
employer  uses  reasonable  care  to  furnish  safe  and  suitable 
appliances  he  may  expect  the  employe  will  promptly  call 
attention  to  any  defect  that  may  appear  or  any  repairs  that 
may  become  necessary,  so  far  as  due  care  on  his  part  will 
discover  the  same,  and  an  employe  who  fails  in  this,  does 
not  exercise  ordinary  care  for  his  safety." 

The  question  in  the  case  was  not  alone  whether  appellee 
knew  of  the  defective  appliance  and  of  its  dangers,  or  might 
reasonably  have  known  the  same,  but  also  whether  appel- 
lant knew,  or  might  have  known  the  same;  and  this  objec- 
tion does  not  seem  to  be  cured  by  anything  contained  in 
other  instructions.  So  it  is  plain  the  instruction  is  out  of 
harmony,  with  a  tendency  to  mislead;  and,  owiiag  to  the 
state  of  the  evidence,  in  its  conflicting  character,  and  the 
consequent  necessity  for  accurate  instructions,  we  are  con- 
strained to  pronounce  the  giving  of  it  erroneous. 

The  matter  of  the  cross-error  laid  by  appellee  upon  the 
refusal  of  the  court  to  admit  evidence  tending  to  show  the 
condition  of  the  track  in  October,  after  the  accident,  and 
to  prove  that  it  was  substantially  the  same  way  at  the  time 
of  the  accident,  remains  to  be  considered.  Regardinof 
proof  of  this  kind  we  have  already  expressed  our  opinion 
in  this  case,  from  which  it  may  be  seen  we  do  not  favor 
appellee's  contention;  it  is  too  remote  from  the  question 
really  at  issue.  If  appellee  could,  as  he  avers,  show  its 
condition  at  the  time  of  the  injuries,  in  May,  that,  we  think, 
would  be  the  best  evidence;  and  whether  it  remained,  as  he 
suggests,  until  October,  would  certainly  add  nothing,  nor 
make  his  proof  stronger  so  far  as  the  issues  are  concerned. 
We  do  not  think  the  cross-error  well  taken. 

Having  found  the  error  indicated,  the  judgment  of  the 
Circuit  Court  will  be  reversed  and  the  cause  remanded. 
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People,  etc.^  use  of  County  of  Fi&e,  t.  Addison  Cadwell 

et  al. 

1.  'Record— Imports  Absolute  Verity.— Hhe  record  of  a  court  of 
record  imports  absolute  verity  upon  its  face,  and  can  not  be  impeached 
by  oral  statements  in  a  mere  collateral  way. 

Appeal  from  the  Circuit  Court  of  Pike  County;  the  Hon.  Thomas 
N.  Me  BAN,  Judge,  presiding.  Heard  in  this  court  at  the  May  tenn, 
1899.    Affirmed.     Opinion  filed  December  13, 1899. 

J.  D.  Hess,  Edwin  Johnson  and  William  Mumford, 
attorneys  for  appellant 

A.  G.  Crawford,  attorney  for  appellee. 

Opinion  per  Curiam. 

The  only  errors  assigned  upon  the  record  here  are  that 
the  trial  court  rejected  proper  evidence  oflFered  by  appellant, 
and  that  the  court  erred  in  rendering  judgment  against 
appellant  in  bar  of  the  action. 

It  appears  from  the  bill  of  exceptions  contained  in  the 
record  that  appellees  introduced  the  record  of  a  former 
judgment  of  the  Circuit  Court  of  Pike  County,  between 
appellant  and  appellee  Cadwell,  to  which  no  objection  was 
made.  Appellant  then  called  as  a  witness  the  clerk  of  that 
court,  who  was  asked  when  such  record  was  made,  and  also 
whether  such  record  was  made  by  the  clerk  or  deputy  from 
the  judge's  minutes,  or  partly  from  directions  or  infornra- 
tion  from  persons  other  than  the  judge  of  the  court,  to  which 
the  court  sustained  objections  and  the  appellant  excepted. 
There  appears  no  question  that  the  record  introduced  was 
the  record  of  the  Circuit  Court  of  Pike  County,  and  being 
such  it  imported  absolute  verity  upon  its  face,  and  it  was 
not  material  when  the  clerk  in  fact  wrote  the  record,  for 
when  written  it  alone  could  speak  for  itself,  and  it  would 
be  a  dangerous  rule  to  adopt  that  the  clerk  or  any  other  per- 
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son  could,  by  oral  statement,  contradict  or  impeach,  in  a 
mere  coHateral  way,  as  this  would  be,  the  integrity  of  the 
record  of  a  court  of  general  jurisdiction.  We  think  the 
court  properly  rejected  such  evidence,  and  this  being  the 
only  exception  preserved  in  the  bill  of  exceptions  concern- 
ing the  admission  or  rejection  of  evidence,  the  first  assign- 
ment of  error  is  therefore  unavailing  to  effect  a  reversal  of 
the  judgment. 

The  second  and  only  remaining  error  assigned  is  that  the 
court  erred  in  rendering  such  judgment.  In  order  to  raise 
this  question  for  the  consideration  of  this  court  appellant 
should  have  taken  and  preserved  in  the  bill  of  exceptions  an 
exception  to  the  finding  or  judgment  of  the  court,  a  jury 
having  been  waived.  This  was  not  done,  and  by  the  well 
settled  law  we  are,  for  such  reason,  forbidden  to  consider  the 
questions  argued  by  counsel  under  this  head.  Retzer  v. 
Gourley,  80  111.  App.  630,  and  cases  cited.  The  judgment 
of  the  Circuit  Court  will  therefore  be  affirmed. 


Late  Erie  &  W.  B,  R.  Co.  v.  Eliza  Murray. 

1.  Evidence— <Su«totiw  the  Ferdic/,— The  court  is  of  the  opinion  that 
the  evidence  fully  sustains  the  verdict  and  affirms  the  judgment. 

Action  for  Damages  Caased  bj  Fire.— Appeal  from  the  Circuit 
Court  of  McLean  County;  the  Hon.  Colostin  D.  Myers,  Judge,  presid- 
ing. Heard  in  this  court  at  the  May  term,  1899.  Affirmed.  Opinion  filed 
December  13,  1899. 

Tipton  &  Tipton,  attorneys  for  appellant;  John  B.  Cock- 
rum,  of  counsel. 

D.  D.  Donahue,  attorney  for  appellee. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

This  was  a  suit  commenced  by  the  appellee  against  the 

appellant  before  a  justice  of  the  peace  in  McLean  county  to 
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recover  damages  caused  by  fire  which  burned  some  fences 
and  other  combustible  property  of  appellee,  situated  upon 
her  farm,  which  adjoined  the  right  of  way  of  the  appel- 
lant, the  appellee  claiming  that  the  fire  was  communicated 
to  her  farm  by  reason  of  the  negligence  of  the  appel- 
lant. 

The  appellee  recovered  judgment  in  the  justice  court  for 
$150  damages  and  $10  attorney's  fees.  The  appellant  ap- 
pealed to  the  Circuit  Court  of  that  county,  where  the  case 
was  tried  by  jury,  and  a  verdict  and  judgment  rendered  for 
the  appellee  for  $149  damages  and  $30  attorney's  fees. 

The  appellant  brings  the  case  to  this  court  by  appeal,  and 
urges  us  to  reverse  the  judgment  of  the  Circuit  Court  upon 
the  grounds  that  the  verdict  was  contrary  to  the  evidence; 
the  court  admitted  improper  and  rejected  proper  evidence; 
the  court  gave  to  the  jury  improper  and  refused  proper 
instructions. 

The  evidence  shows  that  appellee  owns  a  farm  north  of 
and  adjoining  the  right  of  way  of  the  appellant,  upon 
which  she  had  fences  and  other  combustible  property;  that 
a  fire  started  upon  the  right  of  way  of  defendant,  where  it 
joins  appellee's  farm,  and  from  there  communicated  with 
the  combustible  material  on  her  farm,  and  damaged  her 
fences  and  other  combustible  property  thereon. 

There  was  a  slight  conflict  in  the  evidence  as  to  whether  or 
not  there  was  any  dry  grass,  dead  weeds  or  other  dangerous 
combustible  material  where  the  fire  started,  but  the  decided 
weight  of  evidence  is  to  the  effect  that  there  was.  The  evi- 
dence also  shows  that  the  amount  of  damages  the  fire 
caused  to  appellee's  fences  and  other  combustible  property 
was  at  least  $149. 

The  evidence,  in  our  opinion,  fully  sustains  the  verdict; 
and  after  a  careful  examination  of  the  rulings  of  the  court 
upon  admitting  and  rejecting  evidence,  we  find  it  did  not 
commit  any  prejudicial  error  against  the  appellant  in  any 
one  of  them,  but,  upon  the  whole,  such  rulings  were  fair 
and  free  from  reversible  error. 

The  appellant  also  complains  that  the  court  gave  improper 
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and  refused  proper  instructions,  but  upon  a  careful  examina- 
tion of  the  instructions,  both  given  and  refused,  and  of  which 
complaint  is  made,  we  find  that  those  given  do  not  contain 
prejudicial  error  upon  those  questions  upon  which  the  evi- 
dence was  conflicting,  and  those  refused  were  either  covered 
by  others  given,  or  were  not  responsive  to  the  evidence; 
therefore  the  court  did  not  commit  the  errors  complained  of 
in  that  regard. 

Finding  the  court  committed  no  prejudicial  error  against 
the  appellant,  and  that  the  verdict  and  judgment  are  fully 
supported  hy  the  evidence,  we  affirm  the  judgment 


Forest  City  Ins.  Co.  t.  Laura  Eaton^  Adm'x^  etc. 

1.  Insurance— C%anf^e  of  Title  hy  D^th  Does  Not  Work  a  Forfeiture 
of  the  Policy, — The  death  of  the  assured  before  loss  does  not  work  a  forfeit- 
ure of  a  fire  insurance  policy  under  a  condition  that  it  shall  be  void  if 
any  change  takes  place  in  the  title  or  possession  of  the  property  insured. 

Assumpsit.— Appeal  from  the  Circuit  Court  of  Sangamon  County; 
the  Hon.  James  A.  Creighton,  Judge,  presiding.  Heard  in  this  court 
at  the  May  term,  1899.    Affirmed.    Opmion  filed  December  13,  1899. 

CoNKUNo  &  Geout,  attorneys  for  appellant. 

MoGuiBB  &  Salzenstein,  attorneys  for  appellee. 

Mb,  Justicb  Burroughs  delivered  the  opinion  of  the  court. 

This  is  an  appeal  to  reverse  a  judgment  of  the  Circuit 
Court  of  Sangamon  County,  rendered  in  an  action  of  as- 
sumpsit by  the  appellee  as  administratrix  of  the  estate  of 
Henry  Bumhoff,  deceased,  against  the  appellant.  The  dec- 
laration counted  upon  a  policy  of  insurance  issued  to  appel- 
lee's decadent  on  January  18,  1894,  by  appellant,  in  which 
said  decedent  was  indemnified  against  loss  by  fire  on  certain 
property,  among  which  was  $300  on  a  frame  barn,  the 
policy  to  expire  January  8,  1899.  The  policy  was  set  out 
in    full,  and  among  other  things  provides  that  appellant 
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"  does  insure  Henry  BumhoflP  against  loss  or  damage  by  fire 

*  *  *  and  the  said  company  hereby  agrees  to  make 
good  unto  the  said  assured,  his  executors,  administrators 
and  assigns,  all  such  immediate  loss  or  damages,  not  exceed- 
ing in  amount  the  sum  or  sums  insured,  as  above  itemized, 
nor  the  interest  of  the  assured  in  the  property,  as  shall  hap- 
pen by  fire."  It  there  provides  that  "  if,  without  the  con- 
sent of  the  secretary  of  this  company  indorsed   hereon, 

*  *  *  any  change  takes  place  in  the  title,  possession, 
or  interest  of  the  accused  in  the  above  mentioned  prop- 
erty, or  if  the  assured  shall  not  be  the  sole  and  uncondi- 
tional owner  of  said  property,  both  at  law  and  equity,  or  if 
this  policy  shall  be  assigned,  then  in  each  and  every  such 
case  this  policy  shall  be  void." 

The  declaration  averred  that  Henry  Bumhoff  was  the 
owner  of  the  property  described  in  the  policy  when  the 
policy  was  issued,  and  continued  to  be  such  owner  until  he 
died,  when  the  appellee  was  duly  appointed  the  administra- 
trix of  his  estate  in  the  manner  provided  by  law,  and  is  act- 
ing as  such ;  that  on  January  22, 1897,  after  the  death  of  said 
Henry  Bumhoflf,  the  said  barn  was  totally  destroyed  by  fire, 
notice  of  which  was  given  by  appellee  to  appellant  on  Janu- 
ary 23,  1897;  that  Henry  Bumhoff  in  his  lifetime,  and 
appellee  and  his  heirs  at  law  since  his  death,  have  in  all 
respects  kept  and  performed  the  conditions  contained  in  the 
policy  to  be  by  him  or  them  kept  and  performed ;  and  that 
proofs  of  loss  were  furnished  by  appellee  to  appellants,  as 
provided  in  said  policy,  whereby  the  appellant  became 
liable  to  pay  said  sum  of  $300  to  appellee,  and  for  which 
she  sued,  etc.  The  appellant  demurred  to  the  declaration, 
and  the  court  overruled  it,  and  upon  the  appellant  electing 
to  stand  by  its  demurrer  the  court  gave  judgment  for  the 
appellee  against  the  appellant  for  $300  and  costs,  to 
reverse  which  this  appeal  is  prosecuted. 

In  their  brief  filed  in  this  court,  at  page  3,  counsel  for 
appellant  say,  "  No  questions  are  raised  under  the  pleadings 
on  proofs  of  loss  or  any  technical  breaches  of  the  conditions 
of  the  policy;  but  the  company  denies  the  right  of  the  ad- 
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ministratriXj  as  such,  to  recover  under  the  terms  of  the  pol- 
icy, claiming  that  by  the  death  of  Henry  Bumhoff  such  a 
change  took  place  in  the  title,  possession  or  interest  of  the 
assured,  Henry  Bumhoff,  in  the  above  mentioned  property, 
as  rendered  the  policy  void." 

The  policy  of  insurance  in  question  in  this  case  is  exactly 
like  the  one  involved  in  the  case  of  Forest  City  Insur- 
ance Co.  V.  James  Hardesty,  Adm'r,  182  111.  39;  the  lia- 
bility of  the  company  in  that  case  was  upon  a  similar  state 
of  facts  as  those  in  the  case  at  bar,  and  the  court  held  the 
company  was  liable;  so  we  must  hold  that  the  ruling  in 
that  case  controls  here,  and  compels  us  to  aflBrm  the  judg- 
ment of  the  Circuit  Court  in  this  case.    Judgment  affirmed. 


McClure  &  Taylor  v.  D.  M,  Osborne  &  Co. 

1.  Banks  and  Banking — Duty  upon  Receiving  Notes  for  Collection, 
— ^When  a  banker  receives  a  note  for  collection  he  is  bound  to  return  it 
or  to  account  for  the  amount  of  its  proceeds. 

2.  Aqzst— Evidence  of  Authority, — The  authority  of  an  agent  can 
not  be  established  by  his  own  unsworn  statement,  and  proof  of  his 
declarations  are  inadmissible  to  charge  a  principal  until  after  there  is  a 
prima  facie  showing  of  his  authority  by  other  evidence. 

8.  Appellate  CJourt  Practice— /rwfri/c^idrw  Must  he  Abstracted,— 
Where  the  appellant  does  not  abstract  instructions  given  for  him  the 
court  will  not  consider  those  refused. 

Assnmpsit — Appeal  from  the  Circuit  Court  of  McLean  County;  the 
Hon.  CoLOSTiN  D.  Myers,  Judge,  presiding.  Heard  in  this  court  at  the 
May  term,  1899.    Affirmed.    Opinion  aied  December  18,  1899. 

Charles  M.  Peirce,  attorney  for  appellants. 

0,  L.  Capen  and  E.  E.  Donnelly,  attorneys  for  appellee. 

Mb.  Justice  Harker  delivered  the  opinion  of  the  court. 

Appellee,  a  corporation  dealing  in  farm  machinery  at 
Chicago,  held  a  note  for  $60,  payable  to  its  order  on  the  1st 
of  October,  1894,  signed  by  Louis  Arbogast,  then  a  resident 
YoL.  Lxxxvi  ao 
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of  McLean  county.  On  the  26th  of  March,  1895,  the  note 
was  sent  to  appellant's  bankers,  doing  business  at  Arrow- 
smith,  McLean  county,  for  collection,  who  mailed  a  receipt 
for  it  to  appellee.  Subsequently,  Arbogast  paid  the  note  to 
a  man  who  called  upon  him  in  his  field;  but  who  the  man 
was  or  how  he  came  into  possession  of  the  note,  the  evi- 
dence does  not  disclose. 

After  ascertaining  that  Arbogast  had  paid  the  note  and 
had  it  in  his  possession,  and  after  receiving  the  denial  of 
appellants  that  they  had  collected  it  or  even  received  it  for 
collection,  this  suit  was  brought.  A  trial  in  the  Circuit 
Court  resulted  in  a  verdict  and  judgment  in  favor  of  appel- 
lee for  $70.44. 

It  is  clear  that  if  the  man  to  whom  Arbogast  had  paid 
the  note  was  an  agent  of  appellants,  or  had  obtained  pos- 
session of  it  while  it  was  held  by  them  for  collection,  they 
are  liable  to  appellee.  When  a  banker  receives  a  note  for 
collection  he  is  bound  to  return  it  or  to  account  for  the 
amount  of  its  proceeds.  Daniel  on  Negotiable  Instruments, 
Sec.  327;  Morse  on  Banks,  341;  Selz  v.  Collins,  55  Mo. 
App.  55. 

Appellee  proved  that  the  note  was  never  received  by  it 
after  being  sent  to  appellants  for  collection,  and  that  not 
one  of  its  agents,  having  anything  to  do  with  the  collection 
of  notes,  had  it  in  his  possession  after  it  was  sent  to  appel- 
lants. 

It  is  contended  that  the  court  erred  in  refusing  to  allow 
appellants  to  prove  that  the  man  who  presented  the  note  to 
Arbogast  and  collected  it,  represented  that  he  was  the  agent 
of  appellee.  The  authority  of  an  agent  can  not  be  estab- 
lished by  his  own  unsworn  statement,  and  proof  of  his 
declarations  are  inadmissible  to  charge  a  principal  until 
after  there  is  a  prima  facie  showing  of  his  authority  by 
other  evidence.  Mechem  on  Agency,  Sec.  716;  Evans  on 
Agency,  157;  Callaghan  v.  Myers,  89  111.  566;  Proctor  v. 
Tows,  115  111.  138. 

We  are  unable  to  see  any  substantial  error  in  the  instruc- 
tions given  for  appellee.    Complaint  is  made  of  the  refusal 
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of  certain  instructions  oflfered  by  appellants,  but  as  counsel 
for  appellants  have  not  abstracted  those  given  for  them,  we 
shall  not  consider  those  refused.  If  an  appellant  desires  to 
have  the  action  of  the  trial  court  in  refusing  instructions 
reviewed  in  the  Appellate  Court  he  must  abstract  the  in- 
structions given,  so  that  it  may  be  ascertained  whether  cor- 
rect principles  in  refused  instructions  are  not  contained  in 
those  given. 

A  careful  review  of  the  evidence  in  this  case  satisfies  us 
that  appellants  received  the  note  in  question  and  lost  it,  or 
by  some  negligence  permitted  it  to  get  into  the  hands  of 
an  unauthorized  person,  who  collected  it.  They  are,  there- 
fore, liable,  and  the  judgment  should  be  affirmed. 


Campbell  &  Oakman  v.  W.  H.  McFarland. 

1.  Forcible  Entry  and  Detainer— JVoo/  of  Service  and  Notice.^ 
The  service  of  the  notice  in  suits  of  forcible  entry  and  detainer  may  be 
proved  by  parol. 

3.  QAMR—What  18  Sufficient  Proof  of  iVbttoe.— Where  the  plafaitiff ,  in 
an  action  of  forcible  entry  and  detainer,  delivered  to  the  sheriff  of  the 
oonnty  for  service,  a  notice  to  surrender  possession,  which  was  on  the 
same  day  handed  to  a  deputy,  who  testified  that  he  delivered  a  copy  to 
the  defendants,  and  the  testimony  of  the  plaintiffs  fixed  the  date  and 
identified  the  copy  of  a  notice  produced  upon  the  trial  as  a  true  copy  of 
the  one  handed  to  the  deputy,  it  was  held  that  the  evidence  that  such 
a  notice  was  served  was  sufficient. 

Forcible  Entry  and  Detainer. — ^Appeal  from  the  Circuit  Court  of 
DeWitt  Comity;  the  Hon.  William  G.  Cochran,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1899.  Affirmed.  Opinion  filed 
December  18,  1899. 

MooBB,  Warner  &  Lemon,  attorneys  for  appellants. 

William  Booth,  attorney  for  appellee. 

Mb.  Justice  Harker  delivered  the  opinion  of  the  court. 
This  is  an  action  of  forcibly  entry  and  detainer  corn- 
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menced  by  appellee  to  recover  possession  of  a  business 
house  and  lot  in  the  city  of  Clinton.  The  case  was  tried  by 
the  court  without  a  jury  and  judgment  rendered  in  favor 
of  appellee.  A  reversal  is  sought  because  of  insufficiency 
of  notice  to  surrender  possession  and  because  of  a  judgment 
rendered  against  appellee  in  a  former  suit  against  appel- 
lants to  recover  possession  of  the  same  property. 

Appellee  leased  the  property  to  Lewis  Campbell  and  Wm. 
C.  Campbell,  doing  business  as  the  "  Campbell  Furniture 
Company,"  at  a  yearly  rental  of  $650,  lease  to  expire  Ko- 
vember  1,  1896.  The  lease  was  not  renewed  at  the  date  of 
its  expiration,  but  the  Campbells  continued  in  possession 
until  May,  1898,  when  Lewis  Campbell  sold  his  interest  in 
the  furniture  business  to  appellant,  Clem  Oakman.  The 
new  firm  continued  in  possession  and  business  under  the 
firm  name  of  Campbell  &  Oakman.  On  the  29th  of 
August,  1898,  appellee  delivered  to  the  sheriflF  of  the  county 
for  service  upon  appellants,  a  notice  to  surrender  possession 
on  the  1st  of  November,  1898.  The  notice  was  on  the  same 
day  handed  to  a  deputy,  who  testified  that  he  delivered  a 
copy  to  each  of  appellants  on  the  same  evening  and  made  a 
return  on  the  notice  which  he  lodged  in  the  sheriff's  office. 
When  the  case  came  on  for  trial,  a  new  sheriff  had  been 
elected,  and  the  notice  with  the  return  indorsed  had  been 
mislaid  and  could  not  be  produced.  In  his  testimony,  the 
deputy  could  not  state  the  contents  of  the  notice  nor  give 
the  date  of  its  service;  but  he  testified  that  he  served  it  on 
the  same  day  that  it  was  handed  to  him,  and  the  testimony 
of  appellee  fixed  that  date  as  the  29th  of  August,  and 
identified  the  copy  of  a  notice  produced  upon  the  trial  as  a 
true  copy  of  the  one  handed  to  the  deputy.  The  notice 
which  the  law  requires  in  this  kind  of  a  case  is  the  sixty 
day  notice  provided  by  section  5  of  the  Landlord  and 
Tenant  Act,  Kurd's  Eevised  Statutes,  1022.  The  evidence 
is  sufficient  that  such  a  notice  was  served. 

The  judgment,  which,  it  is  claimed,  was  a  bar  to  this 
action,  was  rendered  in  the  County  Court  in  a  suit  com- 
menced before  a  justice  of  the  peace  and  carried  to  that 
court  on  appeal. 
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It  could  not  be  saccessfuUy  interposed  in  bar  of  this 
action  unless  it  appeared  that  it  was  a  suit  commenced  upon 
a  sixty  days  notice  and  the  issues  were  the  same  as  here. 
That  it  was,  does  not  appear  from  the  evidence.  From 
what  does  appear,  that  suit  was  commenced  on  the  thirty 
days  notice  provided  by  section  6  of  the  act  mentioDed. 

The  trial  court  took  the  same  view  of  the  case  that  we 
do,  and  therefore  properly  refused  the  tendered  proposi- 
tions of  law.    Judgment  affirmed. 


In  the  Matter  of  the  Estate  of  Lewis  B.  Casner,  Insolvent, 
Louis  A.  Mills^  Assignee^  v.  Orlando  C.  Stafford. 

1.  Parol  Evtoence— To  Contradict  Written  Agreements,— The  rule 
excluding  parol  evidence  in  construing  written  agreements,  does  not 
apply  where  the  original  contract  was  verbal  and  entire,  and  a  part  only 
is  reduced  to  writing, 

2.  Bill  of  Exceptions— /Ve«iwipfio?M  When  it  Does  Not  Contain  All 
the  Evidence.— 'When  the  bill  of  exceptions  does  not  purport  to  contain 
all  the  evidence  the  court  can  not  enter  into  the  question  of  the  weight 
of  the  evidence,  nor  of  the  want  of  sufficient  evidence,  for  the  pre- 
sumption is,  in  such  state  of  record,,  that  there  was  before  the  trial  court 
at  the  hearing  sufficient  competent  evidence  to  warrant  the  court  in 
every  ruling  and  finding  that  is  dependent  on  evidence  for  its  support. 

Tolnntary  Assignments.— Appeal  from  the  County  Court  of  Macon 
County;  the  Hon.  William  Hammer,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1899.  Affirmed.  Opinion  filed  December  18, 
1899. 

Mills  &  Fitzobrald,  attorneys  for  appellant 
OuTTEN  &  EoBY,  attomoys  for  appellee. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

This  was  a  petition  in  the  County  Court  of  Macon 
County,  by  appellee  against  Louis  A.  Mills,  assignee  of 
Lewis  B.  Casner,  insolvent,  praying  for  an  order  directing 
such  assignee  to  pay  over  to  appellee  a  dividend  of  twenty- 
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five  per  cent  which  that  court  had  ordered  to  be  paid  the 
creditors  of  said  insolvent,  out  of  assets  then  in  the  hands 
of  the  assignee. 

That  appellee  was  creditor  of  the  insolvent  estate  to  the 
amount  of  $1,652.66,  and  that  he  had  duly  presented  and 
proved  his  claim  is  admitted,  but  appellant  contends  that 
as  assignee  of  such  estate  he  has  the  right  to  set  off  against 
any  dividends  due  to  appellee  certain  sums  which  have  been 
paid  out  of  the  estate  as  dividends  on  certain  indebtedness, 
for  which,  appellant  claims,  appellee  was  jointly  liable  with 
said  insolvent.  Appellee  denies  any  liability  to  contribute 
to  the  insolvent  estate  on  account  of  its  payments  on  such 
indebtedness,  and  avers  that  the  insolvent,  prior  to  his 
assignment,  for  a  valuable  consideration,  assumed  and 
agreed  to  pay  all  of  such  indebtedness,  to  relieve  ap|)ellee 
therefrom,  and  to  save  and  keep  him  harmless  in  respect 
thereto.  This  raises  an  issue  of  fact,  which  is  the  control- 
ling question  in  the  case. 

Upon  the  trial  in  the  County  Court  much  evidence  was 
introduced  ^0  and  con^  and  the  court  found  and  ordered  as 
follows : 

"The  court  finds  that  Casner,  assignor,  prior  to  his 
assignment,  entered  into  an  agreement  with  Stafford,  by 
which  Casner  bound  himself,  for  good  and  valuable  con- 
siderations, to  pay  all  of  the  liability  of  the  Decatur  Brick 
&  Tile  Company  and  all  the  Danville  Brick  &  Tile  Com- 
pany, in  which  said  Casner  was  in  any  way  liable,  either  as 
maker,  joint  maker,  indorser,  guarantor,  or  otherwise,  and 
that  all  the  claims  upon  which  defendant,  assignee,  asks  that 
set-off  shall  be  allowed,  as  against  the  claim  of  Stafford,  are 
liabilities  of  the  Decatur  Brick  &  Tile  Company,  or  the 
Danville  Brick  &  Tile  Company,  and  are  liabilities  which 
were  included  in  the  aforesaid  agreement  between  Casner 
and  Stafford,  and  that  by  reason  of  said  agreement,  said 
Stafford  is  relieved  from'  liability  as  against  the  claim  of 
Casner  or  his  estate,  and  that  Stafford  is  not  liable  to  said 
estate  upon  said  claims  on  account  of  which  set-off  is  asked 
by  defendant. 

"  It  is  therefore  ordered  that  said  assignee  pay  a  dividend 
of  25  per  cent  upon  his  claims,  to  the  entering  of  which 
judgment  defendant  excepts.  Court  overruled  exceptions 
and  defendant  appeals,"  etc. 
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All  that  fe  urged  by  appellant  as  grounds  for  reversal  of 
the  findings  and  order  of  the  County  Court  is  involved  in 
the  issue  of  fact  raised  and  contested,  and  depends  wholly 
upon  the  weight  of  the  evidence  for  proper  solution,  except 
the  errors  assigned  as  to  the  admission  of  evidence  and  the 
refusal  of  the  court  to  hold  the  fourtkd^uA  fifth  propositions 
of  law  submitted  by  appellants. 

The  question  as  to  the  admission  of  evidence  and  the 
refusal  of  the  court  to  hold  the  fourth  and  fifth  propo- 
sitions of  law  submitted,  relate  to  the  same  points  in  the 
record  and  may  be  considered  together.  There  is  evi- 
dence in  the  record  tending  to  show  that  appellee  and  the 
insolvent  on  the  23d  day  of  March,  1S96,  entered  into  a 
comprehensive  oral  agreement,  and  that  on  the  24th  day  of 
March,  1896,  a  memorandum  concerning  the  subject-matter 
of  such  agreement  was  drawn  up  and  signed  by  the  parties, 
but  that  the  memorandum  did  not  embrace  the  entire  agree- 
ment, and  was  so  understood  by  the  parties  at  the  time. 
Upon  the  trial,  over  the  objections  of  appellant,  the  court 
allowed  certain  witnesses  produced  by  appellee  to  testify  to 
the  terms  of  the  oral  agreement,  to  which  appellant  ex- 
cepted. They  direct  the  court  to  the  same  question  in  their 
fourth  proposition  of  law,  which  is  as  follows: 

"  4.  The  court  holds  that  all  parol  agreements  between 
Casner  and  Staflford  in  relation  to  matters  in  controversy 
were  raerffed  in  written  agreement  of  March  24,  189G, 
introduced  in  evidence." 

The  rule  excluding  parol  evidence  does  not  apply  when 
the  original  contract  was  verbal  and  entire,  and  a  part  only 
is  reduced  to  writing.  Greenleaf  on  Evidence,  Vol.  1,  Sec. 
284;  Ludeke  v.  Sutherland,  87  111.  481.  We  can  not  hald, 
lis  matter  of  law,  upon  the  st^te  of  record  in  this  case,  that 
all  parol  agreements  between  the  parties  in  relation  to  the 
matters  in  controversy  were  merged  in  the  writing  of 
March  24,  1896,  in  evidence,  and  are  therefore  of  opinion 
that  the  court  did  not  err  in  admitting  the  evidence  com- 
plained of,  nor  in  refusing  to  hold  appellant's  fourth  prop- 
osition* 
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After  the  assignment  appellee  filed,  in  the  Circuit  Court 
of  Macon  County,  his  bill  and  amended  bill  in  chancery 
against  the  insolvent  and  the  assignee  for  specific  perform- 
ance of  an  undertaking,  embraced  in  the  contract  out  of 
which  the  controversy  in  this  case  springs,  to  convey  to 
appellee  certain  real  estate,  and  prosecuted  such  suit  to  final 
decree.  Upon  the  hearing  in  the  County  Court,  appellant 
ofi'ered  in  evidence  said  bill  and  amended  bill,  and  the  decree 
rendered  thereon,  and  at  the  instance  of  appellee  the  court 
refused  to  admit  the  same  in  evidence.  Appellant  excepted 
and  followed  it  up  by  presenting  to  the  court  their  fifth 
proposition  of  law,  as  follows : 

"5.  The  court  holds  that  the  suit  in  chancery,  entitled 
*  Stafford  v.  Casner  et  al.,'  set  forth  in  defendant's  answer, 
was  in  relation  to  agreement  between  Casner  and  Stafford, 
relied  upon  by  petitioner  in  this  cause,  and  bars  the  present 
action." 

Appellant  contends  that  the  bill  and  amended  bill  are 
proper  evidence  as  tending  to  show  what  appellee,  upon 
prior  occasion,  regarded  as  the  contract,  and  that  by  the 
decree,  the  whole  subject-matter  of  the  contract  is  res 
judicata.  While  theoretically  the  bill  and  amended  bill  are 
proper  evidence,  yet  a  careful  inspection  of  them,  as  a  whole, 
in  the  light  of  the  issues  and  the  scope  and  purpose  of  that 
proceeding,  discloses  to  our  minds  that  they  are  of  no  evi- 
dentiary value  in  support  of  appellant's  side  of  the  contested 
issue  in  this  case,  and  therefore  the  refusal  of  the  court  to 
admit  them  in  evidence  is  not  material  error,  and  in  our 
opinion  the  whole  subject-matter  is  not  res  judicata.  It  is 
admitted  by  appellant  that  the  issues  upon  which  this  case 
must  turn  were  not,  in  fact,  litigated  or  determined  in  the 
chancery  case,  and  we  are  unable  to  see  any  reason,  under 
the  issues  in  that  case,  why  the  issues  in  this  case  should 
have  there  been  litigated  or  determined. 

The  bill  of  exceptions  in  this  case  does  not  purport  to 
contain  all  the  evidence,  and  therefore  we  can  not  enter 
into  the  question  of  the  weight  of  the  evidence,  nor  of  the 
want  of  sufficient  evidence,  for  the  presumption  is,  in  such 
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State  of  record,  that  there  was  before  the  trial  court,  at  the 
hearing,  sufficient  competent  evidence  to  warrant  the  court 
in  every  ruling  and  finding  that  is  dependent  on  evidence  for 
its  support. 

We  find  no  substantial  error  in  this  record  of  which 
appellant  can  justly  complain,  and  as  the  case  will  be 
affirmed,  we  do  not  deem  it  our  duty  to  discuss  appellee's 
cross-errors. 

The  findings,  order  and  judgment  of  the  County  Court 
are  affirmed. 


The  People,  etc.,  of  Illinois,  for  the  use  of  the  County 
of  Pike,  T.  Addison  Cadwell  et  al. 

1.  Former  Decisions— jPo//ow?€d.— The  decision  in  The  People,  etc., 
for  the  use  of  the  County  of  Pike,  v.  Addison  Cadwell  et  al.,  is  followed 
in  deciding  this  case. 

Debt,  on  official  bond.  Appeal  from  the  Circuit  Court  of  Pike 
County;  the  Hon.  Thomas  N.  Mehan,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1899.  Affirmed.  Opinion  filed  December  18, 
1899. 

J.  D.  Hess,  Edwin  Johnston  and  Wm.  Mumfobd,  attor- 
neys for  appellant. 

A.  G.  CRAWlfOBD,  attorney  for  appellee. 

Opinion  PBB  Cubiam. 

In  every  material  point,  and  the  record,  the  errors 
assigned  and  argued  in  this  case  are  the  same  as  in  The 
People,  etc.,  for  use  of  Pike  County,  v.  Addison  Cadwell  et 
al.,  in  which  we  have  filed  an  opinion  containing  the  rea- 
sons of  the  court  for  affirming  the  judgment  in  that  case, 
and  for  the  same  reasons  there  expressed  we  affirm  the 
judgment  here.    Judgment  affirmed. 
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M.  D.  Watts  Y.  C.  E.  Bolln. 

1.  Sureties— Dca^Ti  of  Principal  Maker  of  Joint  Note,— The  statute 
(Hurd's  R.  S.  1899,  page  1684),  providing  that  when  the  principal  maker 
of  any  note,  bond,  bill  or  other  instrument  in  writing  dies,  the  holder  of 
•such  note,  bond  or  bill,  must  present  the  same  to  the  proper  court  for 
probate,  does  not  apply  to  cases  where  the  estate  of  such  principal 
maker  is  insolvent  and  nothing  can  be  realized  from  it  in  due  couise  of 
administration. 

Assampsit,  on  a  promissory  note.  Appeal  from  the  Circuit  Court 
of  Pike  County;  the  Hoh.  Harry  Hiobeb,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1899.  Affirmed.  Opinion  tiled  Decem- 
ber 13,  1899. 

A.  G.  CRA.WFORD,  attorney  for  appellant. 

W.  L.  CoLEY  and  W.  H.  Crow,  attorneys  for  appellee. 

Mr.  Presidino  Justice  Wright  delivered  the  opinion  of 
the  court. 

Appellee,  as  surviving  partner  of  C.  E.  Bolin  &  Co.,  sued 
appellant  upon  a  promissory  note  before  a  justice  of  the 
peace,  and  the  case  having  been  removed  by  appeal  to  the 
Circuit  Court,  where  a  jury  was  waived,  the  trial  by  the 
court  resulted  in  a  finding  and  judgment  against  appellant 
for  $158.21,  to  reverse  which  appellant  prosecutes  this 
appeal,  assigning  various  errors,  consisting  chiefly  that  the 
finding  is  against  the  evidence  and  that  the  court  erred  in 
its  holdings  as  to  the  law  in  the  decision  of  the  case. 

On  August  20,  1899,  Travis  Watts  and  appellant  executed 
and  delivered  to  C.  E.  Bolin  &  Co.  their  promissory  note  for 
$197.40,  due  one  day  after  the  date  thereof,  with  interest, 
which  was  in  renewal  of  balances  due  on  two  former  notes, 
signed  by  the  same  parties  and  White,  the  latter  having 
previously  died.  Shortly  after  this  was  given  Travis  Watts 
died,  and  C.  E.  Bolin  was  duly  appointed  administrator  of 
his  estate.  There  is  some  controversy  in  the  evidence  con- 
cerning the  fact  whether  appellee  agreed  to  procure  the 
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signature  of  the  widow  of  White  to  the  note,  but  we  think 
the  evidence  strongly  preponderates  against  appellant  upon 
this  point.  Another  contention  is  that  appellant  was  merely 
the  surety  for  Travis  Watts,  and  appellee  knowing  this  rela- 
tion of  the  parties,  and  having  failed  (which  he  did)  to 
probate  the  claim  against  the  estate  of  Travis  Watts,  as 
required  by  the  statute  in  such  cases,  the  appellant  is 
released  from  the  payment  of  the  note  to  the  extent  the 
same  might  have  been  collected  of  the  estate  if  presented 
in  proper  time. 

The  evidence,  we  think,  sufficiently  establishes  the  fact 
that  appellant  was  surety  merely  upon  the  note,  and  that 
this  fact  was  known,  or  which  is  the  same  in  legal  effect, 
ought  to  have  been  known  to  appellee,  and  if,  by  presenting 
the  claim  and  having  it  proved  and  allowed  against  the 
estate  of  Travis  Watts,  all  or  any  part  of  it  could  have  been 
collected  of  such  estate,  it  was  clearly  the  obligation  of 
ap{)ellee  to  have  done  so,  and  a  failure  in  this  respect  would 
entitle  the  appellant  to  be  released  from  payment  of  the 
note  in  whole,  or  to  the  extent  that  such  collection  might 
have  been  made. 

It  appears  from  the  evidence  that  there  was  not  sufficient 
personal  property  of  the  estate  to  pay  the  widow's  award, 
and  that  the  real  estate,  after  estimating  the  homestead 
right  and  dower  interest  of  the  widow  of  Travis  Watts,  was 
incumbered  by  mortgages  to  an  extent  equal  to  or  more 
than  its  value;  and  the  administrator  having  made  report 
to  the  County  Court  of  his  acts,  and  the  condition  of  the 
estate,  he  was  discharged  without  having  paid  any  part 
of  the  claims  proved  against  the  estate.  After  this,  upon 
the  allegation  of  subsequently  discovered  assets,  an  admin- 
istrator de  bonis  non  was  appointed,  but  it  does  not  appear 
he  received,  or  did  anything  as  such  administrator.  Soon 
after  appellee  was  discharged  as  administrator,  Grimes, 
who  in  such  business  is  alleged  to  have  been  a  partner  of 
appellee,  for  $100  purchased  all  the  claims,  amounting  to 
nearly  $500,  that  had  been  proved  against  the  estate  of 
Travis  Watts,  procured  executions  to  be  issued  upon  them, 
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and  under  the  claim  to  the  right  to  redeem  the  real  estate 
purchased  by  the  widow  of  Travis  Watts  at  the  sale  under 
decree  of  the  foreclosure  of  the  mortgages  before  alluded 
to,  induced  the  widow  to  pay  those  claims  to  him  in  full, 
whereby  it  is  argued  by  appellant  that  such  act  of  Grimes 
was  in  eflfect  the  act  of  appellee,  and  such  as  he  was  obliged 
to  perform  as  administrator,  and  therefore  inures  to  the 
benefit  of  the  estate,  and  had  appellee  presented  and  proved 
the  note  in  suit  against  such  estate,  it  would  thus  have  been 
paid.  We  think  this  position  too  remote  from  the  real  point 
in  issue.  The  estate  was  clearly  insolvent,  and  when  this 
appeared  appellee  was  excused  from  probating  the  claim, 
as  nothing  could  be  realized  in  due  course  of  administra- 
tion, and  appellee,  as  such  administrator,  was  properly  dis- 
charged by  the  Count}^  Court.  The  payment  by  the  widow 
to  Grimes,  of  the  claims  that  had  been  proved  against  the 
estate  of  her  deceased  husband,  was  but  a  voluntary  act  on 
her  part,  which  appellee  could  in  no  event  have  reasonably 
anticipated,  and  hence,  for  such  reason,  was  under  no  obli- 
gation to  present  his  claim  for  allowance.  The  propositions 
of  law  held  and  refused  by  the  trial  court  of  which  appellant 
complains  are  in  harmony  with  our  own  views  and  thia 
opinion,  and  no  error  occurred  in  the  holdings  thereon. 
The  judgment  of  the  Circuit  Court  will  be  affirmed.  Judg- 
ment affirmed. 


H.  Knmley  Co.  y.  U.  Dollarhide. 

1.  PRomssoRY  Notes— 7Mdar«ed  **  Without  Recourse,'"  Implied 
Warranty. — The  iiidorser  of  a  promissory  note  does  not  relieve  hiniseU 
from  all  liability  by  inserting  the  words  **  without  recourse"  in  the 
indorsement  placed  upon  the  note.  He  will  be  liable  on  the  implied 
warranty  that  the  note  is  an  obligation  for  the  amoimt  expressed  upon 
its  face. 

2.  Same — Liability  of  Indoraer  When  Note  is  Usurious.— It  the 
maker  successfully  interposes  the  defense  of  usury,  and  defeats  the  col- 
lection of  the  interest  reserved  in  the  note,  the  indorser  will  be  liable  to 
the  indorsee  or  legal  holder  for  the  deficiency  thereby  occasioned. 
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Attachment.— Appeal  from  the  Circuit  Court  of  Edgar  County;  the 
Hon.  Henrt  Van  (:»bllar,  Judge,  presiding.  Heard  in  this  court  at 
the  May  term,  1899.    Affirmed.    Opinion  filed  December  13,  1899. 

W.  H.  Clinton,  attorney  for  appellant. 

J.  W.  Howell  and  J.  E.  Dyas,  attorneys  for  appellee. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  court. 

In  the  spring  of  1802  appellee,  as  the  agent  of  appellant, 
sold  to  one  John  Hopkins  a  separator.  The  separator  was 
shipped  on  the  3d  of  Juna  of  that  year,  and  Hopkins  exe- 
cuted to  appellant  in  payment  two  notes  aggregating  $430. 
The  machine  did  not  work  satisfactorily,  and  appellee  was 
so  notified  by  Hopkins  a  number  of  times  during  the  thresh- 
ing season  of  1892,  all  of  which  notices  were  sent  by  appel- 
lee to  appellant.  The  notes  remained  in  possession  of 
appellee,  who  on  the  27th  of  September,  1892,  sent  to  appel- 
lant the  sura  of  $313.83,  being  the  amount  due  on  the  notes, 
less  appellee's  commission,  according  to  the  terms  of  his 
agency  contract  with  the  appellant.  Hopkins  refused  to 
pay  the  notes  when  due  on  the  ground  that  the  separator 
was  worthless,  and  appellee,  on  February  14, 1894,  forwarded 
them  to  appellant  to  procure  its  indorsement  to  him.  Appel- 
lant assigned  the  notes  to  appellee  "  without  recourse."  In 
a  suit  upon  them  in  the  Circuit  Court  Hopkins  defeated 
appellee  on  a  plea  of  total  failure  of  consideration,  and  the 
judgment  there  rendered  was  afterward  affirmed  on  appeal 
to  the  Appellate  Court. 

To  recover  the  amount  paid  by  appellee  to  appellant  for 
the  notes,  interest,  costs  and  expenses  of  the  litigation  against 
Hopkins,  this  suit  was  commenced,  and  a  judgment  rendered 
in  favor  of  appellee  for  $500. 

Appellant  contends  that  it  is  not  liable,  because  it  assigned 
the  notes  after  maturity  and  "  without  recourse,"  and  be- 
cause appellee  had  notice  of  Hopkins'  defense.  Numerous 
authorities  are  cited,  some  of  which  would  be  applicable  in 
a  suit  by  the  indorsee  against  the  maker,  and  others  appli- 
cable in  a  suit  against  appellant  as  indorser  on  the  contract 
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of  indorsement.  Appellee  disclaims,  however,  his  reliance 
upon  appellant's  contract  of  indorsement,  and  bases  his  right 
of  action  on  the  liability  of  appellant  as  a  vendor  of  prop- 
erty which  proved  to  be  worthless. 

There  could  be  no  question  of  the  liability  of  appellant  to 
Hopkins  had  Hopkins  paid  cash  for  the  separator,  and  on 
its  appearing  after  proper  trial  to  be  totally  unfit  for  the 
service  designed  by  it. 

In  this  case  the  cash  was  advanced  by  appellee — appel- 
lant's selling  agent.  From  him  appellant  received  all  it 
would  have  been  entitled  to  had  the  separator  been  a  satis- 
factory machine.  It  turned  out  to  be  utterly  worthless, 
however,  and  a  suit  against  the  purchaser  was  unavailing 
for  that  reason.  It  would  seem  clear,  then,  that  an  action 
would  lie  for  money  had  and  received  against  appellant,  for 
the  money  so  advanced  on  the  notes  which  proved  to  be 
worthless,  by  appellee. 

The  rights  of  the  parties  were  not  limited  to  the  contract 
of  indorsement  "  without  recourse,"  entered  upon  the  notes 
oii  the  14th  of  February,  1894,  and  appellant's  attempt  to 
escape  liability  by  making  such  indorsement  was  fraudulent 
and  should  not  succeed.  The  indorser  of  a  promissory  note 
does  not  relieve  himself  from  all  liability  by  inserting  the 
words  "  without  recourse  "  in  the  indorsement  placed  upon 
the  note.  He  will  be  liable  on  the  implied  warranty  that 
the  note  is  an  obligation  for  the  amount  expressed  upon  its 
face.  If  the  note  is  usurious,  for  instance,  and  the  maker 
successfully  interposes  the  defense  of  usury  and  defeats  the 
collection  of  the  interest  reserved  in  the  note  the  indorser 
will  be  liable  to  the  indorsee  or  legal  holder  for  the  deficiency 
thereby  occasioned.    Drennan  v.  Bunn,  124  111.  175. 

Appellant  had  notice  of  the  pendency  of  the  suit  against 
Hopkins  and  of  the  defense  interposed,  and,  under  the 
authority  above  cited,  can  not  be  regarded  as  a  stranger 
to  the  suit.  The  judgment  there  rendered,  it  appearing 
that  no  fraud  intervened  in  the  procuring  of  it,  concludes 
appellant. 

When  we  consider  all  the  circumstances  surrounding  the 
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transaction  we  do  not  think  appellee  should  be  prejudiced 
in  his  right  of  action  against  appellant  by  the  fact  that  he 
had  been  notified  that  the  machine  did  not  work  satisfac- 
torily. Such  notice  should  not  have  the  same  force  in  this 
suit  as  in  one  against  the  maker  of  the  note  pleading  failure 
of  consideration. 

The  judgment  is  right,  and  should  be  afSrmed. 


Joseph  Dehm  and  Mary  Brinbman  y.  Elizabeth  Dehm. 

1.  OiFTS— Declarations  of  Deceased  Showing  Intention.— The  court 
holds  that  in  this  case  the  proven  declarations  of  the  deceased  show  an 
intention  to  make  a  gift  of  the  money  and  note  to  his  daughter,  and  his 
actions  in  having  the  money  deposited  in  her  name  and  in  indorsing  and 
delivering  the  note  to  her,  make  the  gift  complete. 

Bill  in  Chancery,  to  discover  concealed  effects.  Appeal  from  the 
Circuit  Court  of  Mason  County;  the  Hon.  John  C  Broady,  Judge,  pre- 
siding. Heard  in  this  court  at  the  May  term,  1899.  A/firmed.  Opinion 
filed  December  18,  1899. 

I.  R.  Brown,  attorney  for  appellant. 

H.  R.  NoETHRUP,  attorney  for  appellee. 

Mr.  JusnoE  Harker  delivered  the  opinion  of  the  court. 

This  is  a  suit  in  chancery  commenced  by  Joseph  Dehm, 
executor  of  the  will  of  Herman  Utmiller,  deceased,  and 
Mary  Brinkman,  one  of  the  daughters  and  devisees  of  Ut- 
miller, to  compel  Elizabeth  Dehm,  another  daughter  and 
devisee  of  Utmiller,  to  discover  and  turn  over  to  the  exec- 
utor some  $1,600  in  money,  and  a  promissory  note  for  $700, 
alleged  to  be  assets  of  the  estate. 

Upon  a  hearing  the  Circuit  Court  found  for  the  defend- 
ant and  dismissed  the  bill  for  want  of  equity.  To  reverse 
the  decree  entered  this  appeal  is  prosecuted. 

Appellee  claims  the  note  and  the  money  as  a  gift  from 
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her  father.  The  evidence  in  the  record  shows  that  the 
deceased,  for  several  years  immediately  prior  to  his  death, 
made  his  home  with  appellee,  at  Havana,  Illinois.  He  was 
then  between  eighty  and  ninety  years  of  age.  Daring  that 
time  he  received  from  the  sale  of  a  farm  a  considerable  sum 
of  money,  the  $1,600  in  question  being  a  part  thereof. 
When  the  $1,600  was  collected  he  had  the  same  deposited 
in  the  Havana  National  Bank  in  the  name  of  appellee,  and 
on  diflferent  occasions  afterward  spoke  of  it  and  treated  it 
as  belonging  to  appellee.  He  advised  her  to  loan  it  or 
otherwise  invest  it  instead  of  allowing  it  to  remain  idle  in  the 
bank.  It  was,  with  his  advice  and  consent,  withdrawn  from 
the  bank  and  invested  in  a  lot  and  a  building  constructed 
thereon.  He  seemed  so  anxious  for  that  investment  that 
he  promised,  if  it  should  be  made,  to  turn  over  the  note  in 
question  to  appellee  to  assist  in  paying  for  the  lot  and 
building,  and  that  he  afterward  did. 

The  proven  declarations  of  the  deceased  show  an  inten- 
tion to  make  a  gift  of  the  money  and  the  note  (or  the  pro- 
ceeds of  it)  to  his  daughter,  and  his  actions  in  having  the 
money  deposited  in  her  name,  and  in  indorsing  and  deliv- 
ering the  note  to  her,  made  the  gift  complete. 

The  Circuit  Court  properly  found  the  equities  with  the 
defendant,  therefore,  and  the  decree  will  be  affirmed. 


Hurray  Bros.  v.  Churchill  &  Co. 

1.  Justice  o'p  the  Peace — Jurisdiction  Lost  by  Irregular  Con- 
tinuance,— Where  a  justice  of  the  peace  continues  a  cause  indefinitely 
he  loses  jurisdiction,  and  any  judgment  subsequently  rendered  by  him 
in  such  case  is  void. 

2.  Same— TaAnngr  Causes  Under  Advisement  Indefinitely,— Where  a 
justice  of  the  peace  takes  a  case  under  advisement  indefinitely,  any 
judgment  rendered  by  him  thereafter  in  the  case  is  a  nullity. 

Motion  to  Qaash  an  Execution.— Appeal  from  the  Circuit  Court  of 
McLean  Coimty;  the  Hon.  Colostin  D.  Mters,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1899.  Reversed  and  remanded. 
Opinion  filed  December  18, 1899. 
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D.  D.  Donah  UK,  attorney  for  appellants. 

The  motion  to  quash  the  execution  issued  out  of  the  Cir- 
cuit Court  on  a  justice  transcript  was  proper,  Cunningham 
V.  Wright,  27  III  App.  334;  Rowe  v.  Peckham,  30  App.  Div. 
(N.  Y.)  173. 

The  justice  of  the  peace  lost  jurisdiction  when  he  con- 
tinued the  case  indefinitely,  and  consequently  the  judgment 
was  void.  Harrison  v.  Chipp,  25  111.  575;  Crandall  v.  Bacon, 
20  Wis.  671;  Brown  v.  Kellogg,  17  Wis.  490;  Iowa  Union 
Tel.  Co.  V.  Boylan,  SQ  Iowa,  93;  Taylor  v.  Ringer,  19  Pac. 
147;  State  v.  Gast,  70  Wis.  673;  Crichton  v.  Beebe,  7  111. 
App.  272;  Hall  v.  Reber,  36  111.  483;  Carpenter  v.  Scott, 
86  Iowa,  563;  Martin  v.  Fales,  18  Me.  23;  McCarthy  v.  Mc- 
Pherson,  llJohns.  407;  Downer  v.  Hollister,  14  N.  H.  122; 
Flint  V.  Gault,  15  Hun,  213. 

Young  &  Potter,  attorney  for  appellees,  contended  that 
great  particularity  is  not  required  in  the  docket  entries  of 
a  justice  of  the  peace.     S.  &  C.  R.  S.,  Ch.  79,  par.  160. 

Where  a  record  of  an  inferior  court  shows  that  jurisdic- 
tion of  the  parties  and  the  subject-matter  has  once  attached, 
it  will  be  presumed  that  all  subsequent  proceedings  were 
in  conformity  to  law,  unless  the  record  aflarmatively  shows 
the  contrary,  C,  B.  <fe  Q.  R.  R.  v.  Chamberlain,  84  111.  343; 
Ellinger  v.  Caspary,  76  111.  App.  525;  Crichton  v.  Beebe,  7 
111.  App.  276;  Kerr  v.  Bennett,  109  Mich.  546;  Chesmore  v. 
Barker,  101  Iowa,  576. 

And  silence  in  respect  to  subsequent  jurisdictional  steps  is 
not  fatal.  Ellegaard  v.  Haukaas,  75  N.  W.  Rep,  (Minn.)  12. 

Mr.  Jcstiob  Harkeb  delivered  the  opinion  of  the  court. 

Appellees  sued  appellants  before  a  justice  of  the  peace  of 
McLean  county.  A  trial  was  had  on  the  11th  of  June,  1898. 
The  justice  did  not  render  judgment  on  conclusion  of  the 
trial  but  took  the  case  under  advisement  and  continued  the 
cause  indefinitely.  Ten  days  thereafter  he  entered  in  his 
docket  a  judgment  against  appellants  for  $60.40  and  costs, 
and  applied  a  tender  of  $41.15,  which  had  been  made  before 
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the  trial,  in  partial  discharge  of  it.  On  the  5th  of  Au<just 
following,an  execution  issued  and  was  returned  not  satisfied. 

Subsequently  appellees  filed  a  transcript  in  the  office  of 
the  circuit  clerk  of  the  county  and  sued  out  an  execution 
thereon.  Thereupon  appellants  moved  the  Circuit  Court  to 
quash  the  execution  upon  the  ground  that  no  legal  judg- 
ment had  been  rendered  against  them.  The  court  overruled 
the  motion,  and  from  that  order  this  appeal  is  prosecuted. 

By  continuing  the  cause  indefinitely  on  the  day  of  the 
trial  the  justice  lost  jurisdiction,  and  the  judgment  subse- 
quently rendered  by  him  was  void.  At  the  conclusion  of 
a  trial  before  him,  a  justice  of  the  peace  must  either  render 
judgment  or  continue  the  cause  to  some  definite  time  when 
he  shall  render  judgment.  If  he  takes  the  case  under  advise- 
ment indefinitely  a  judgment  subsequently  rendered  by  him 
is  a  nullity.  Harrison  v.  Chipp,  25  III.  575;  Hall  v.  Eeber, 
36  111.  483;  Brown  v.  Kellogg,  IT.Wis.  490. 

Calling  to  their  aid  the  rule  of  law  that  where  the  record 
of  an  inferior  court  shows  that  jurisdiction  of  the  parties 
has  once  attached,  it  will  be  presumed  that  all  subsequent 
proceedings  were  in  conformity  to  law,  unless  the  record 
shows  affirmatively  the  contrary,  appellees  contend  that 
the  presumption  should  be  indulged  that  the  justice,  when 
he  continued  the  cause  on  the  11th  of  tkine.  continued  it  to 
some  definite  time.  We  do  not  see  how  that  could  be  in 
the  face  of  the  record  made  by  him.     It  reads : 

"  June  11,  1898,  3  p.  m.  Parties  appeared.  Defendants 
filed  objections  to  deposition.  Deposition  was  opened  and 
read.  Witness  was  examined.  The  court  continued  the 
cause  to  read  exhibits  in  deposition  and  examine  authorities." 

The  plain  purport  of  the  language  is  an  indefinite  con- 
tinuance. 

The  Circuit  Court  should  have  sustained  the  motion.  The 
judgment  will  be  reversed  and  the  cause  remanded  with 
directions  to  the  court  below  to  enter  an  order  quashing  the 
execution.    Reversed  and  remanded. 
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0.  D.  Leach  y.  John  Bitzke. 

1.  Forcible  Entry  and  Detainer— FcTidor  and  Vendee,— Where  a 
vendee  obtains  possession  under  a  written  or  verbal  contract  to  purchase 
lands  or  tenements,  fails  to  comply  with  his  agreement,  and  withholds 
possession  thereof  after  demand  in  writing  by  the  person  entitled  to 
such  possession,  the  action  of  forcible  entry  and  detainer  will  lie  at  suit 
of  the  vendor  for  such  possession. 

2.  Same— Confrocfs  Void  by  the  Statute  of  Frauds. — A  verbal  con- 
tract within  the  condemnation  of  the  statute  of  frauds  can  not  be 
enforced  in  any  way,  either  directly  or  indirectly,  and  can  not  be  made 
either  the  ground  of  a  demand  or  of  a  defense. 

8.  Same — A  Summary  Remedy, — The  action  of  forcible  entry  and 
detainer,  as  given  by  the  statute,  is  a  summary  remedy  in  derogation  of 
the  common  law,  and  the  conditions  and  requirements  of  the  statute  in 
conferring  jurisdiction  must  clearly  esist  to  enable  a  party  to  invoke 
its  aid. 

4.  Statute  op  Frauds— Does  Not  Apply  to  the  Case  at  Bar.— Where 
the  defendant  in  an  action  of  forcible  entry  and  detainer  does  not  set 
up  verbal  contract  to  defeat  the  action,  and  the  plaintiff  relies  upon  the 
defendant's  obtaining  possession  under  such  a  contract  of  purchase,  and 
his  failure  to  comply  with  it,  as  the  groimd  of  his  right  to  recover,  and 
IB,  therefore,  compelled  to  establish  suoh  failure  as  one  of  the  material 
facts  to  entitle  him  to  recover,  the  statute  of  frauds  ought  not  to  be 
applied. 

Forcible  Entry  and  Detainer.— Appeal  from  the  County  Court  of 
Macoupin  County;  the  Hon.  D.  E.  Keefe,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1899.  Afi^med.  Opinion  filed  December 
18,  1899. 

Bell  &  Burton,  attorneys  for  appellant 

Peebles  &  Peebles,  attorneys  for  appellee. 

Mb.  Justice  Burboughs  delivered  the  opinion  of  the  court. 

This  was  on  action  of  forcible  detainer  by  O.  D.  Leach, 
the  appellant,  against  John  Ritzke,  the  appellee,  commenced 
on  March  20,  1899,  before  a  justice  of  the  peace  in  Macou- 
pin county,  to  recover  the  possession  of  a  farm  in  that 
county.  There  was  a  trial  by  jury  before  the  justice,  and  a 
verdict  and  judgment  rendered  for  Eitzke. 
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"  — 

Leach  appealed  to  the  County  Court  of  that  county, 
where  the  case  was  again  tried  by  jury,  with  the  same 
result  as  before.  Leach  prosecutes  an  appeal  to  this  court 
to  reverse  the  last  judgment,  urging  as  grounds  therefor 
that  the  verdict  and  judgment  are  against  the  evidence;  the 
court  improperly  refused  three  of  appellant's  instructions; 
improperly  modified  another;  and  gave  improper  instruc- 
tions. 

The  evidence  shows  that  Ritzke  obtained  possession  of 
the  farm  from  Leach  on  March  6, 1898,  under  a  contract  to 
purchase  the  same  at  $4,250,  paying  $500  at  the  time,  and 
agreeing  to  pay  $1,000  thereafter,  when  Leach  was  lo  make 
him  a  deed  therefor,  and  he  was  then  to  give  Leach  a  mort- 
gage securing  the  remaining  $2,750  of  the  purchase  price. 
On  the  trial.  Leach  and  Eitzke  were  the  only  witnesses  as 
to  what  the  provisions  of  the  contract  of  purchase  were, 
and  they  both  agreed  to  all  of  the  provisions  except  one, 
which  was  as  to  when  the  $1,000  was  agreed  to  be  paid, 
Leach  swearing  it  was  to  be  paid  between  December  25, 

1898,  and  January  1, 1899,  while  Eitzke  swore  it  was  agreed 
to  be  paid  between  January  1, 1899,  and  the  summer  follow- 
ing. Leach  also  testified  that  there  was  a  written  memo- 
randum, embodying  the  terms  of  the  contract  of  purchase, 
signed  by  himself  and  Ritzke,  and  left  in  the  possession 
of  Eitzke  when  the  contract  was  made;  and  that  he  ga^e 
Eitzke  notice  to  produce  it  at  the  trial,  but  he  failed  to 
do  so. 

Eitzke  testified  that  no  memorandum  of  the  contract  of 
purchase  was  made  out  and  signed  by  him  and  Leach 
and  left  with  him ;  therefore  he  could  not  produce  it,  as 
requested  by  Leach. 

The  evidence  further  shows  that  Leach,  on  March  10, 

1899,  made  a  formal  written  ^demand  upon  Eitzke  for  the 
immediate  possession  of  the  farm,  which  Eitzke  failed  to 
give;  and  that  Eitzke  had  not  paid  the  $1,000  of  the  pur- 
chase price  of  the  farm.  At  the  close  of  all  the  evidence, 
the  plaintiff  presented  a  written  instruction  to  the  court  as 
follows,  "  The  court  instructs  the  jury  to  find  the  issues  for 
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the  plaintiff,"  with  the  request  that  the  court  give  the  same, 
but  the  court  refused  it.  An  exception  was  taken,  and  that 
ruling  of  the  court  is  assigned  and  urged  as  error,  on  the 
ground  that  if  the  testimony  of  Leach  was  believed,  then  he 
was  entitled  to  recover  under  the  express  provisions  of  the 
fifth  clause  of  Section  2  of  our  Forcible  Entry  and  Detainer 
Act,  which  is  as  follows : 

"When  a  vendee,  having  obtained  possession  under  a 
written  or  verbal  contract  to  purchase  lands  or  tenements, 
and  having  failed  to  comply  with  his  agreement,  withholds 
possession  thereof,  after  demand  in  writing  by  the  person 
entitled  to  such  possession." 

And  if  the  testimony  of  Eitzke  was  believed,  then  Leach 
was  entitled  to  recover,  because  Ritzke  was  setting  up  a 
verbal  contract  within  the  condemnation  of  the  statute  of 
frauds,  which  he  could  not  do  under  the  rule  "  that  a  verbal 
contract  within  the  condemnation  of  the  statute  of  frauds 
can  not  be  enforced  in  any  way,  either  directly  or  indirectly, 
and  can  not  be  made  either  the  ground  of  a  demand  or  the 
ground  of  a  defense."  Citing  McGinnis  v.  Fernandes,  126 
111.  228,  and  Wheeler  v.  Frankenthal  &  Bro.,  78  111.  124. 

That  rule  is  a  correct  one,  but,  we  think,  ought  not  to  be 
applied  in  the  case  at  bar  for  the  reason  that  the  defendant, 
Kitzke,  did  not  set  up  a  verbal  contract  to  defeat  the  plaint- 
iff; but  Leach  relied  upon  Ritzke  obtaining  possession  of 
the  farm,  under  a  contract  of  purchase,  and  his  failure  to 
comply  with  it,  as  the  ground  of  his  right  to  recover,  and 
was  therefore  compelled  to  establish  such  failure  as  one  of 
the  material  facts,  to  entitle  him  to  recover  in  forcible 
detainer;  for  Ritzke  was  shown  to  be  a  vendee  in  posses- 
sion under  contract  of  purchase,  and  was  entitled  to  retain 
the  possession  obtained  under  that  contract,  as  against  his 
vendor,  in  the  summary  action  of  forcible  detainer,  where 
the  statute  only  gives  the  vendor  the  right  to  recover  in 
that  action,  upon  his  showing  a  failure  on  the  part  of  his 
vendee  to  comply  with  the  terras  of  the  agreement  under 
which  he  obtained  the  possession. 

The  summary  remedy  the  statute  gives,  and  which  the 
appellant  here  invokes,  is  "  in  derogation  of  the  common 
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law,  and  it  follows  that  the  conditions  and  requirements 
that  the  statute  prescribes  in  conferring  jurisdiction  must 
clearly  exist"  to  enable  a  party  to  invoke  its  aid.  (See 
Fitzgerald  v.  Quinn,  165  111.  354,  and  the  cases  there  cited.) 

Nor  was  the  appellant,  under  the  evidence,  entitled  to 
recover  in  forcible  detainer  under  any  other  of  the  clauses 
of  said  section  2,  because  it  conclusively  appears  that  Ritzke 
obtained  possession  under  a  contract  of  purchase,  and  Leach 
must  recover,  if  at  all,  by  showing  the  failure  of  appellee 
to  comply  with  his  contract  of  purchase.  Fitzgerald  v. 
Quinn,  165  111.  354,  aupra^  and  Ilaskins  et  al.  v.  Haskins, 
67  111.  446. 

The  appellee  could  defeat  a  recovery  by  the  appellant  if 
he  could  prove  that  the  very  contract  of  purchase  under 
Tvhich  he  obtained  possession,  as  claimed  by  api^ellant,  gave 
him  until  the  summer  of  1899  to  pay  the  $1,000  of  the  pur- 
chase price  of  the  farm;  for  if  that  was  a  fact,  then  he 
(Ritzke)  had  nol  failed  to  comply  with  that  contract  by  not 
paying  the  $1,000,  when  written  demand  for  possession  was 
made  upon  him,  nor  by  not  paying  that  amount  before  this 
suit  was  commenced. 

If  Leach  has  sued  in  ejectment,  as  was  done  in  McGinnis 
V.  Fernandes,  126  III.  228,  then  the  title  under  which  the 
parties  held  the  farm  would  have  been  involved,  and  the 
rule  therein  announced  and  insisted  upon  being  applied  here, 
w^ould  have  to  be  applied;  or  if  the  appellee  was  setting  up 
some  other  contract  than  the  one  under  which  he  obtained 
possession,  and  that  other  contract  was  within  the  con- 
demnation of  the  statute  of  frauds,  then  that  rule  would 
also  be  applicable,  as  held  under  similar  facts  in  the  case  of 
Wheeler  v.  Frankenthal  &  Bro.,  78  111.  124. 

The  court  therefore  properly  refused  to  give  the  peremp- 
tory instruction  as  requested;  for  appellee  had  the  right  to 
have  the  material  and  disputed  question  of  fact,  as  to 
whether  or  not  he  had  failed  to  comply  with  his  contract 
of  purchase,  which  arose  on  the  trial,  submitted  to  the  jury 
for  their  determination. 

The  rulings  of  the  court  on  the  other  instructions  corn- 
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plained  of  were  holdings  that  the  appellant,  in  order  to 
recover,  must  prove,  among  other  facts,  that  the  appellee 
had  failed  to  comply  with  his  contract  of  purchase;  all  of 
which,  in  our  opinion,  were  proper,  for  the  reasons  above 
given,  and  therefore  in  those  rulings  the  court  did  not  com- 
mit error. 

Lastly,  counsel  for  appellant  insist  that  the  verdict  is 
contrary  to  the  evidence,  and  for  that  reason  the  court 
erred  in  not  setting  it  aside.  We  have  carefully  examined 
all  the  evidence,  and  after  a  full  consideration  thereof  are 
compelled  to  say  that  we  do  not  feel  warranted  in  believing 
the  jury  and  trial  judge  were  mistaken  in  the  conclusion 
they  reached. 

Finding,  in  this  record,  that  the  court  committed  no 
reversible  error,  we  aflBrm  the  judgment.  Judgment 
affirmed. 


Jackson T ille  Ry.  Co.  v.  Lafayette  Lamb. 

1.  Street  Railways— Du/y  of  Jfo/ormen.— Great  care  should  be 
exercised  by  motormen  operating  electric  cars  along  the  thoroughfares 
of  a  city,  especially  at  street  crossings,  where  danger  of  ct)l!i8ion  with 
vehicles  is  enhanced  by  corner  buildings  paitially  obstructing  the  view. 

Action  for  Personal  Injuries.— Appeal  from  the  Circuit  Court  of 
Morgan  County;  the  Hon.  James  A.  Creiohton,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1899.  Affirmed.  Opinion  filed  December 
13,  1899. 

Edward  P.  Kirby,  attorney  for  appellant. 

J-  O.  Priest  and  Geokob  L.  Merrill,  attorneys  for 
appellee. 

Mr.  Justice  ITarker  delivered  the  opinion  of  the  court 

This  is  an  appeal  from  a  judgment  of  ?220,  recovered  by 

appellee  for  damages  sustained  by  him  in  the  collision  of 

one  of  appellant's  cars  with  appellee's  horse  and  buggy, 
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while  he  was  driving  across  appellant's  railway  track  in  the 
city  of  Jacksonville. 

Appellant  is  a  corporation  operating  a  street  railway  by 
electric  power  in  the  city  of  Jacksonville.  It  has  a  track 
running  east  and  west  on  East  State  street,  at  a  point  of 
that  street  where  it  is  intersected  by  a  street  from  the 
south,  called  Clay  avenue.  On  the  2d  of  November,  1896, 
appellee,  an  old  man,  was  driving  north  in  a  top  buggy  on 
Clay  avenue.  It  was  raining  and  the  roads  were  muddy 
and  slippery.  The  railroad  tracks  were  also  slippery. 
Appellee  was  driving  in  a  slow  trot.  While  crossing  the 
track  he  was  struck  by  a  car  with  such  force  that  his 
buggy  was  carried  or  pushed  along  the  track  some  twenty 
feet.  His  horse  was  crippled;  his  buggy  was  partially  de- 
molished, and  he  sustained  serious  injury  to  his  person. 

Appellant  insists  that  appellee  drove  upon  the  railroad 
track  carelessly  and  without  proper  regard  for  his  own  safety, 
and  that  the  motorman  operating  the  car  was  guilty  of 
no  negligence  at  the  time  of  the  collision.  Appellee  testi- 
fied that  just  before  he  reached  the  track  he  looked  out 
for  a  car  but  saw  none;  that  he  heard  no  bell  ringing  and 
that  the  first  knowledge  he  had  of  a  car  being  near  him, 
was  when  it  struck  his  horse  and  buggy.  The  motorman 
testified  that  he  saw  appellee's  horse  and  buggy  when  fifty 
feet  away;  that  he  first  endeavored  to  stop  his  car,  but 
could  not  do  so  owing  to  the  slippery  condition  of  the 
track ;  that  he  thought  as  he  approached  nearer  to  appellee 
that  the  latter  would  stop  or  turn  east,  whereupon  he  in- 
creased the  speed  of  the  car  by  throwing  on  more  power. 
The  motorman  miscalculated  the  intention  of  appellee 
to  stop,  and,  as  we  see  it  from  the  evidence,  the  collision 
was  due  to  that  fact. 

Great  care  should  be  exercised  by  motormen  operating 
electric  cars  along  the  thoroughfares  of  a  city,  especially 
at  street  crossings,  where  danger  of  collisions  with  vehicles 
is  enhanced  by  corner  buildings  partially  obstructing  the 
view.  Buggies  and  wagons  have  an  equal  right  with  elec- 
tric cars  to  the  street.    The  introduction  of  electric  cars  as 
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a  mode  of  conveyance  upon  the  streets  of  our  cities  has,  by 
reason  of  the  great  speed  with  which  the  cars  are  operated, 
greatly  augmented  the  dangers  to  the  public  in  its  use  of  the 
streets. 

It  was  not  error  to  give  to  the  jury  the  first  instruction 
asked  by  appellee.-  It  is  evident  that  the  car  was  moving 
at  a  rapid  rate  of  speed  when  it  collided  with  appellee,  else 
it  would  not  have  carried  his  buggy  the  distance  it  did 
before  it  could  be  stopped. 

Instead  of  regarding  the  damages  as  excessive,  we  look 
upon  them  as  very  moderate.  There  is  no  sufficient  reason 
for  reversing  the  judgment.    Judgment  affirmed. 


Robert  A.  Sturgeon,  J.  F.  Hinton  and  J,  C.  Wheeler  y, 
Talentine  B.  Birkey. 

1.  Recovery— Jn  Assumpsit  for  Money  Fraudulently  Received. — A 
recovery  may  be  had  in  an  action  of  assumpsit  for  money  had  and 
received,  which  the  defendant  has  received  by  fraud,  and  which  in 
equity  and  good  conscience  he  should  return  to  the  plaintiff. 

Assumpsit,  for  money  had  and  received.  Appeal  from  the  Circuit 
Court  of  Champaign  County;  the  ,Hon.  Francis  M.  Wright,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1899.  Affirmed.  Opin- 
ion filed  December  13,  1899. 

WnrrE  &  Dobbins,  attorneys  for  appellants  Hinton  and 
Wheeler. 

H.  L.  Kelly,  attorney  for  appellant  Robert  A.  Sturgeon. 

John  J.  Rea  and  J.  L.  Ray  &  Riley,  attorneys  for  appel- 
lee. 

A  recovery  may  be  had  in  an  action  of  assumpsit  under 
the  common  counts  for  money  had  and  received  whenever 
»the  defendant  has  money  which  in  equity  and  good  con- 
science he  ought  not  to  retain,  and  which  in  right  and  jus- 
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tice  he  should  return  to  the  plaintiff.  Fosselman  v.  City  of 
Springfield,  139  111.  185;  Laflin  v.  Howe,  112  111.  253;  Barnes 
V.  Johnson,  84  111.  95;  Allen  v.  Stenger,  74  111.  119;  Sando- 
val C.  ife  M.  Co.  V.  Main,  23  111.  App.  395;  Gallagher  v. 
Frorer,  4  111.  App.  330. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  coui*! 

This  is  an  appeal  from  a  judgment  recovered  by  appel- 
lee against  appellants  for  money  paid  on  a  promissory  note 
for  $250,  executed  by  him  to  appellant  Sturgeon  and  in- 
dorsed by  Sturgeon  and  the  other  two  appellants  to  an  inno- 
cent purchaser  before  maturity.  The  suit  was  based  upon 
the  contention  that  execution  of  the  note  was  obtained  upon 
the  false  representations  of  appellants  that  the  $250  was  to 
be  used  in  paying  one  J.  H.  Somers  to  surrender  a  leasehold 
upon  a  farm  which  appellee  had  purchased  of  one  S.  R.  Eeed, 
when,  in  fact,  no  money  was  necessary  to  be  paid  Somere  by 
appellee  to  secure  a  surrender  of  his  lease.  ^ 

There  does  not  appear  in  the  record  before  us  any  just 
ground  for  the  alleged  errors  of  the  court  in  rulinor  upon 
evidence  or  in  passing  upon  instructions.  We  shall,  there- 
fore, in  this  opinion,  only  discuss  the  contention  of  appel- 
lants that  the  verdict  is  against  the  law  and  the  evidence. 
The  evidence  shows  that  appellee,  during  the  spring  of  1897, 
was  induced  by  appellants  to  purchase  160  acres  of  land  in 
Champaign  county,  which  S.  R.  Reed,  a  resident  of  Piatt 
County,  had  placed  in  the  hands  of  Hinton  and  Wheeler  to 
sell.  J.  H.  Somers  was  living  upon  the  land  at  the  time  and 
had  an  unexpired  term  of  three  years  of  a  lease.  After  a  pur- 
chase price  had  been  agreed  upon,  it  was  represented  to  ap- 
pellee that  $500  would  be  required  to  obtain  possession  of 
the  land  from  Somers,  and  that  it  would  take  $250  from  ap- 
pellee. Under  the  representation  that  that  sum  would  be 
paid  to  Somers  on  his  behalf,  appellee  was  induced  to  exe- 
cute the  note  in  question  to  Sturgeon,  who,  with  the  other 
appellants,  indorsed  it  to  an  innocent  purchaser,  and  it  was 
subsequently  paid  by  appellee.  Appellants  concealed  from 
Reed  and  Somers  the  fact  that  they  bad  taken  the  note  from 
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appellee.  As  a  matter  of  fact,  Reed  himself  paid  Somers 
for  the  surrender  of  his  lease,  and  neither  of  them  knew 
anything  about  the  note  until  it  was  paid,  nearly  a  year 
after  the  purchase  of  the  land. 

That  gross  fraud  and  imposition  was  practiced  upon 
appellee  is  clear  to  our  minds.  That  appellants  arc  liable 
to  him  for  their  tortious  act  is  equally  clear  to  us.  An  at- 
tempt is  made  to  shift  the  responsibility,  but  it  should  not 
succeed.  They  were  all  in  the  scheme  to  defraud  this  igno- 
rant German  farmer,  and  are  jointly  liable.  While  he  could 
have  maintained  his  action  of  case,  he  had  a  right  to  waive 
the  tort  and  sue  in  assumpsit.  It  is  firmly  established  that 
a  recorery  may  be  had  in  an  action  of  assumpsit  for  money 
had  and  received  which  the  defendant  has  obtained  by  fraud, 
and  which  he  in  equity  and  good  conscience  should  return 
to  the  plaintiflf.  It  is  not  essential  for  it  to  appear  what 
each  one  received  as  his  part  of  the  fruits  of  the  fraud;  nor 
can  appellants  escape  liability  by  showing  that  after  Reed 
had  uncovered  the  fraud  they  paid  the  proceeds  of  tlie  note, 
or  a  part  of  them,  to  him.  The  money  they  received  on  the 
sale  of  the  note  in  equity  and  good  conscience  belonged  to 
appellee  and  should  have  been  paid  to  him  and  not  to  Reed. 

We  think  the  evidence  supports  the  verdict  and  the  judg- 
ment should  be.  affirmed. 

Mr.  Presiding  Justice  Wright,  having  presided  at  the  trial 
in  the  court  below,  took  no  part  in  the  decision  of  this  case. 


City  of  Bloomington  v.  L.  E.  Calhonn  et  ah 

1.  Debt — Pleas  in  Actions  upon  Collector's  Bonds, — A  plea  to  an 
action  upon  the  official  bond  of  a  tax  coUector,  stating  that  the  principal 
defendant  was  duly  elected  to  the  office  of  township  collector  of  taxes 
and  duly  qualified  for  such  office  according  to  law;  that  afterward  the 
city  of  Bloomington  pretended  to  appoint  him  collector  of  the  general 
taxes  for  that  part  of  the  city  of  Bloomington  lying  in  Bloomington 
township,  and  to  fix  his  salary  or  fees  on  that  fund  atone  per  cent  of  the 
amount  he  should  collect;  that  afterward,  by  virtue  of  his  said  ollice 
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of  township  collector  of  taxes,  and  under  a  warrant  under  the  hand 
and  seal  of  the  county  clerk,  he  collected  certain  general  taxes  specified 
in  said  warrant;  that  among  these  taxes  so  collected  was  the  sum  of 
$66,599.82,  part  of  the  sum  directed  in  said  warrant  to  he  collected 
and  turned  over  to  the  city  of  Bloomington;  that  the  balance  of  the  sum 
so  directed  in  the  said  warrant  to  be  collected  and  turned  over  to  the 
said  city  he  was  unable  to  collect,  but  duly  accounted  for  the  same  as 
by  law  directed;  that  out  of  the  sum  so  collected  belonging  to  the  city 
fund  he  retained  the  lawful  commissions  of  the  office  of  township 
collector,  to  wit,  two  per  cent,  amounting  to  $1,331.99;  that  the  bal- 
ance, namely,  $66,267.68,  he  duly  turned  over  to  the  said  city  of  Bloom- 
ington on  or  before  April  22,  1898,  whereupon,  his  liability  to  the  said 
plaintiff,  (he  city  of  Bloomington,  wholly  ceased,  absque  hoc,  etc.,  sets 
up  a  good  defense  to  the  declaration. 

2.  Cities— Can  Not  Fix  the  Fees  of  Township  Coil€ctor8.^The  city 
of  Bloomington  can  not,  by  ordinance  or  otherwise,  deprive  tlie  town 
collector  from  retaining  his  full  commission  from  the  city  taxes  collected 
by  him  as  town  collector. 

8.  Practice — Entering  Judgment  on  Demurrer. — Where  the  facts 
set  up  in  a  plea  constitute  a  complete  defense  to  the  entire  claim  made 
in  the  declaration,  and  are  confessed  by  demurrer,  the  court  may  properly 
enter  judgment  for  the  defendants. 

Debt,  on  an  official  bond.  Appeal  from  the  Circuit  Court  of 
McLean  County;  the  Hon.  Colostin  D.  Myers,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1899.  Affirmed.  Opinion  filed 
December  13,  1899. 

Wm.  E.  Bach,  attorney  for  appellant;  Sigmdnd  Livings- 
ton, of  counsel. 

IIart  &  Hoffman,  attorneys  for  appellees;  Calvin  Eay- 
BURN,  of  counsel. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court 
This  was  an  action  of  debt  by  the  appellant  against  the 

appellees,  tried  in  the  Circuit  Court  of  McLean  County  upon 

a  bond,  of  which  the  following  is  a  copy : 

"  Know  all  men  by  these  presents — That  we,  L.  K.  Cal- 
houn as  principal,  and  Peter  Whitmer,  Hamet  N.  Sen- 
seny,  George  F.  Dick,  C.  J.  Northrup,  W.  S.  Rodman,  J. 
Kennan  and  Lincoln  H.  Weldonas  sureties,  all  of  the  county 
of  McLean  and  State  of  Illinois,  are  held  and  firmly  bound 
unto  the  city  of  Bloomington,  in  the  State  of  Illinois,  in  the 
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Senal  sum  of  one  hundred  eighty-eight  thousand  five  hun- 
red  fortv-four  dollars,  for  the  payment  of  which,  well  and 
truly  to  be  made,  we  bind  ourselves,  our  heirs,  executors, 
administrators,  jointly  and  severally,  firmly  by  these  pres- 
ents. 

Signed  with  our  hands  and  sealed  with  our  seals,  and 
dated  this  30th  day  of  December,  A.  D.  1S97. 

The  condition  of  the  above  obligation  is  such  that,  whereas, 
on  the  third  day  of  May,  A.  D.  1897,  the  above  bound  L. 
K.  Calhoun  was  appointed  by  the  city  council  of  said  city 
collector  of  taxes  Tor  that  part  of  the  city  of  Bloomington 
lying  in  Bloomington  township.  Now,  if  the  said  L.  K. 
Calhoun  shall  well  and  trul3^  perform,  all  and  singular,  tlie 
duties  required  of  him  by  the  laws  of  Illinois  and  ordi- 
nances of  said  city,  as  collector  aforesaid,  and  shall  justly 
and  truly  account  for  and  pay  over  all  moneys  which  may 
come  into  his  hands,  under  any  process  or  otherwise,  by 
virtue  of  his  said  office,  and  shall  promptly  and  faithfully 
dischargee  all  the  duties  of  his  said  office,  then  the  above 
obligation  to  be  void,  otherwise  to  remain  in  full  force  and 
virtue. 


L.  K.  Calhoun. 
Peter  Whitmer. 
Hamet  N.  Senseny. 
George  F.  Dick. 
C.  J.  Northrup. 

W.  S.  KODMAN. 

J.  Kennan. 
Lincoln  H.  Weldon. 


Seal. 
Seal. 
Seat. 
Seal. 
Seal. 
Seal. 
Seal. 
Seal. 


The  original  declaration  averred  that  on  December  30, 
1897,  appellee  Calhoun  took  and  subscribed  the  prescribed 
oath  of  office  as  collector  of  taxes  for  that  part  of  the  city 
of  Bloomington  lying  in  Bloomington  township,  in  the 
county  of  McLean  and  State  of  Illinois,  and  on  December 
31,  1897,  filed  with  the  city  clerk  of  said  city  said  bond  and 
oath  of  office,  and  the  bond  was  approved  on  that  day  by 
the  city  council  of  the  city  of  Bloomington;  and  that 
thereupon  appellee  Calhoun  took  upon  himself  the  perform- 
ance of  the  duties  of  that  office.  The  declaration  further 
avers  that  he  has  not  faithfully  discharged  the  duties  of  said 
office  as  required  of  him  by  law ;  and  assigns  as  a  breach 
of  the  condition  of  the  bond  that  appellee  Calhoun  col- 
lected $66,599.82  of  the  taxes  belonging  to  the  city  of 
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Blooraington  and  failed  to  pay  over  to  said  city  all  of  the 
same,  unjustly  detaining  from  the  city,  over  and  above  his 
salary  as  such  collector,  the  sum  of  $655.99  thereof,  which 
amount  justly  belongs  to  the  city  and  has  been  demanded 
of  him  by  its  proper  officers,  but  has  not  been  paid. 

To  the  declaration  the  defendants  interposed  pleas  as  fol- 
lows :  (1)  a  plea  of  non  est  factum;  (2)  plea  of  nil  debet;  (3) 
plea  of  general  performance ;  (4)  plea  settinp^  up  that  L.  K. 
Calhoun  was  duly  elected  collector  of  taxes  for  the  town- 
ship of  Bloomington  on  April  1,  1897,  and  on  November 
1st  he  duly  qualified  as  such  collector  and  gave  the  bond 
required  by  statute;  that  afterward,  upon  request  of  appel- 
lant, he  gave  the  supposed  bond  sued  on  in  this  case,  with- 
out receiving  from  appellant  any  additional  rights  or 
privileges  over  and  above  what  was  already  his  by  virtue  of 
his  election  and  qualification  as  township  collector,  and 
without  there  being  any  consideration  for  the  giving  of  the 
supposed  bond ;  (5)  and  (6)  pleas  embodying  all  the  matters 
in  the  four  other  pleas. 

Afterward  an  additional  account  was  filed  to  the  decla- 
ration, in  which  it  was  further  averred  that  on  May  14, 
1897,  the  city  council  of  Bloomington  duly  passed  an  ordi- 
nance entitled  "  An  ordinance  fixing  salaries  of  officers  and 
employes  of  the  city  of  Bloomington  for  the  fiscal  year 
ending  April  30,  1898,"  by  which  ordinance  the  compensar 
tion  of  the  city  collector  for  that  part  of  the  city  of  Bloom- 
ington lying  in  Bloomington  township  was  fixed  at  one  per 
cent  of  the  amount  collected  by  him,  which  ordinance  was 
approved  by  the  mayor  of  said  city  on  May  15,  1898,  and 
that  the  amount  of  taxes  collected  and  unpaid  by  appellee, 
as  such  city  collector,  was  $1,331.98. 

The  defendants  interposed  to  the  original  and  amended 
declarations  what  is  called  in  this  record  their  first  and 
second  additional  pleas. 

"  The  first  additional  plea  avers  that  defendant  ou^ht 
not  to  be  charged  with  the  debt  by  virtue  of  said  writing 
obligatory,  because  the  defendant  was  not  appointed  city 
collector  of  taxes,  and  because  he  never  qualified  as  saicL 
city  collector   of  taxes,  and   because   he  never  collected 
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$66,599.82,  or  any  other  sum  as  city  collector  of  taxes, 
or  under  any  authority  derived  from  the  plaintiff,  the 
city  of  Bloomington,  and  he  does  not  detain  $fi55.99  nor 
$1*331.98,  nor  any  other  sum  of  money  which  belongs  to  the 
city  of  Bloomington." 

The  second  additional  plea  is  as  follows : 

"And  for  further  plea  in  this  behalf  the  defendants 
say  that  they  ought  not  to  be  charged  with  the  said  debt, 
by  virtue  of  the  said  writing  obligator}^,  because  they  say 
that,  on,  to  wit,  the  first  Tuesday  in  April,  1897,  the  defend- 
ant, L.  K.  Calhoun,  was  duly  elected  to  the  office  of  town- 
ship collector  of  taxes  and  duly  qualified  for  such  office 
according  to  law;  that  afterward  the  city  of  Blooming- 
ton pretended  to  appoint  him,  the  said  L.  K.  Calhoun,  col- 
lector of  the  general  taxes  for  that  part  of  the  city  of 
Bloomington  lying  in  Blooming-ton  township,  and  to  fix 
his  salary  or  fees  on  that  fund  at  one  per  cent  of  the 
amount  he  should  collect. 

That  afterward,  by  virtue  of  his  said  office  of  township 
collector  of  taxes,  and  under  a  warrant  under  the  hand 
and  seal  of  the  county  clerk,  he  collected  certain  general 
taxes  specified  in  said  warrant;  that  among  these  taxes  so 
collected  was  the  sum  of  $66,599.82,  part  of  the  sum  directed 
in  said  warrant  to  be  collected  and  turned  over  to  the  city 
of  Bloomington.  The  balance  of  the  sum  so  directed  in  the 
said  warrant  to  be  collected  and  turned  over  to  the  said  city 
he  was  unable  to  collect,  but  duly  accounted  for  the  same, 
as  by  law  directed;  that  out  of  the  sum  so  collected  belong- 
ing to  the  city  fund  he  retained  the  lawful  commissions  of 
the  office  or  township  collector,  to  wit,  two  per  cent, 
amounting  to  $1,331.99;  that  the  balance,  namely,  $66,267.63, 
he  duly  turned  over  to  the  said  city  of  Bloomington  on  or 
before  April  22,  1898;  whereupon  his  liability  to  the  said 
plaintiff,  the  city  of  Bloomington,  wholly  ceased,  without 
this,  that  on,  etc.,  the  defendant,  L.  K.  Calhoun,  was  ap- 
pointed by  the  city  of  Bloomington  city  collector  of  taxes 
and  collected  the  taxes  mentioned  in  the  plaintiff's  declara- 
tion and  unlawfully  retains  the  sum  of  $665.99,  or  $1,331.98, 
which  in  right  and  equity  belong  to  the  city  of  Blooming- 
ton, as  the  plaintiff  in  this  declaration  has  alleged;  and  this 
the  defendants  are  ready  to  verify;  wherefore  they  pray 
judgment  if  they  ou^ht  to  be  charged  with  the  said  debt  by 
virtue  of  the  said  writing  obligatory." 

The  appellant  filed  a  similiter  to  first  plea,  a  replication 
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to  the  fourth,  and  demurred  to  the  second,  third,  fifth,  sixth,  ■ 

and  the  first  and  second  additional  pleas.  The  court  sus- 
tained the  demurrer  to  the  second,  third,  fifth  and  sixth 
pleas,  and  overruled  it  to  the  first  and  second  additional  " 

pleas.    The  appellees,  by  leave  of  court,  withdrew  their  first  ] 

additional  plea,  and  appellant  stood  by  its  demurrer  to  the 
second  additional  plea,  and  the  court'  gave  judgment  for 
appellees,  in  bar  of  the  action. 

The  appellant  urges  us  to  reverse  that  judgment  on  the  i 

grounds  (1)  that  the  court  improperly  held  the  second  addi- 
tional plea  good,  when  in  law  it  set  up  no  defense  to  the  \ 
declaration;  and  (2)  the  court  improperly  gave  final  judg- 
ment for  the  appellees  when  there  were  other  issues  pending 
and  undetermined. 

The  second  amended  plea,  in  effect,  sets  up  that  Calhoun 
was  duly  elected,  gave  bond  and  qualified  as  collector  of 
taxes  for  the  town  of  Bloomington,  in  McLean  county, 
Illinois,  and  as  such  town  collector  he  received  from  the 
county  clerk  of  that  county  the  warrant  prescribed  by  law, 
commanding  him  as  such  town  collector,  to  collect  the  taxes 
mentioned  in  the  declaration;  that  he  collected  said  taxes 
as  such  town  collector,  and  under  the  command  of  that 
warrant  he  turned  over  and  accounted  to  the  appellant  for 
all  of  said  taxes  so  collected,  except  two  per  cent  thereof, 
which  he  retained  as  his  fees  for  collecting  the  same,  as  he 
lawfully  might;  and  that  he  did  not  collect  said  taxes  as 
city  collector,  and  did  not  unlawfully  retain  the  sum  of 
$665.99  or  of  $1,331.99,  as  alleged  by  appellant  in  its  dec- 
laration. 

The  appellant,  by  its  demurrer,  admits  the  facts  set  up  in 
this  plea  to  be  true. 

By  the  provisions  of  Section  122  of  Chapter  120,  Starr  & 
Curtis'  111.  Statutes  (1896),  the  proper  authorities  of  the 
cities  in  this  State  shall  annually  certify  to  the  county 
clerks  the  several  amounts  which  they  severally  require  to 
be  raised  by  taxation;  by  section  123  of  same  chapter,  the 
county  clerk  shall  annually  make  out  in  books,  for  the  use  of 
collectors,  correct  lists  of  taxable  property,  as  assessed  and 
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equalized;  by  section  124,  same  chapter,  in  counties  under 
township  organization;  said  books  shall  be  made  to  corre- 
spond with  the  organized  townships;  by  section  125,  same 
chapter,  it  is  provided  how  the  county  clerks  shall  prepare 
the  collectors'  books  and  that  they  shall  contain  proper  col- 
umns for  the  extension  of  the  several  kind  of  taxes;  by  sec- 
tion 127,  same  chapter,  the  county  clerks  shall  estimate  and 
determine  the  rate  per  cent  upon  the  proper  valuation  of 
property  in  the  respective  towns,  townships,  districts  and 
incorporated  cities,  towns  and  villages  in  their  counties, 
that  will  produce  within  the  proper  divisions  the  net  amount 
of  the  sums  that  shall  be  required  or  certified  to  them  ac- 
cording to  law;  by  section  128,  same  chapter,  the  city  taxes 
shall  be  extended  against  the  assessed  and  equalized  valua- 
tion of  property  within  their  respective  jurisdictions;  by  sec- 
tion 132,  same  chapter,  to  each  collector's  book  a  warrant 
under  the  hand  and  official  seal  of  the  county  clerk  shall  be 
annexed,  commanding  the  collector  to  collect,  from  the  sev- 
eral persons  named  in  said  book,  the  amounts  opposite  their 
respective  names,  and  the  warrant  shall  direct  the  collector 
to  pay  over  the  several  kinds  of  taxes  collected  by  him  to 
the  respective  oflicers  entitled  thereto,  less  the  compensation 
for  collection  allowed  by  law;  by  section  36,  chapter  53,  lb., 
each  town  collector  shall  be  allowed  a  commission  of  two 
per  cent  on  all  moneys  collected  by  him,  to  be  paid  out  of 
the  respective  funds  collected,  with  the  proviso  that  all 
excess  of  commissions  and  fees  over  $1,500  shall  be  paid 
into  the  town  treasury;  by  paragraph  61,  chapter  139,  lb., 
at  the  annual  town  meeting  in  each  town^  there  shall  be 
elected  by  ballot,  one  collector,  who  shall  hold  office  for  one 
year;  by  paragraph  88,  same  chapter,  the  town  collector  is 
required  to  give  bond  prescribed  by  law  before  he  enters 
upon  the  duties  of  his  office;  by  section  133,  chapter  190,  lb., 
the  form  and  amount  of  a  town  collector's  bond  is  prescribed; 
by  section  138,  chapter  120,  lb.,  it  is  made  the  duty  of  the 
county  clerks  to  deliver  to  the  collectors  the  books  for  col- 
lection of  taxes;  by  sections  136  and  138  of  chapter  120,  lb.,  to 
each  town  collector's  book  is  required  to  be  annexed,  by  the 

Vol.  LXXXVI  31 

Digitized  by  VjOOQ IC 


498  Appellate  Courts  of  Illinois. 

Vol.  86.]  City  of  Bloomington  v.  Calhoun. 

county  clerk,  a  warrant  under  his  hand  and  seal,  command- 
ing such  collector  to  collect  from  the  several  persons  named 
in  said  town  collector's  book,  the  several  sums  of  taxes 
therein  charged  opposite  their  respective  names,  and  direct- 
ing the  town  collector,  after  deducting  the  compensation  to 
which  he  may  be  legally  entitled,  to  pay  over  *  *  *  to  the 
city  treasurer  *  *  *  the  taxes  or  special  assessments  col- 
lected by  him  for  such  city;  by  section  155,  chapter  120,  lb., 
every  town  collector,  upon  receiving  the  tax  book  or  books, 
shall  proceed  to  collect  the  taxes  therein  mentioned;  by  sec- 
tion 163,  chapter  120,  lb.,  whenever  any  person  shall  pay  the 
taxes  charged  on  any  property,  the  collector  shall  enter  such 
payment  in  his  book,  and  give  a  receipt  therefor,  and  enter 
the  name  of  the  owner  or  person  paying  tax  opposite  each 
tract  or  lot  of  land,  and  when  he  collected  the  tax  thereon; 
by  section  164,  chapter  120,  lb.,  the  town  collector  shall 
every  thirty  days,  when  required  so  to  do  by  the  proper 
authorities  of  cities  for  which  any  tax  is  collected,  render 
to  said  authorities  a  statement  of  the  amount  of  each  kind 
of  taxes  collected  for  the  same,  and  at  the  same  time  pay 
over  to  such  authorities  the  amount  so  shown  to  have  been 
collected;  by  section  157,  chapter  120,  lb.,  each  town  collector 
shall  make  final  settlement  for  the  city  taxes  charged  in 
the  tax  books,  at  or  before  the  time  fixed  in  this  act  for  pay- 
ing over  and  making  final  settlement  for  State  and  county 
taxes  collected  by  him  (by  section  169,  chapter  120,  lb., 
the  time  fixed  is  March  10th),  and  in  such  settlements,  the 
town  collectors  shall  be  entitled  to  credit  for  the  amount 
of  their  commissions  on  the  amount  collected;  by  section 
174,  chapter  120,  lb.,  if  the  town  collector  shall  fail  to  make 
final  settlement,  or  pay  over  the  amount  in  his  hands,  when 
required  in  this  act,  the  county  collector  shall  forthwith 
cause  the  bond  of  such  town  collector  to  be  put  in  suit,  and 
to  recover  the  sum  due  for  all  taxes  and  special  assessments 
due,  and  twenty -five  per  cent  damages,  with  costs  of  suit; 
and  by  section  175,  chapter  120,  Ib.J  upon  final  settlement 
by  any  town  collector  of  the  amount  of  taxes  directed  to  be 
collected  by  him,  in  any  of  the  towns  of  this  State,  the 
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county  collector  shall,  if  requested,  give  to  such  town  col- 
lector or  any  of  his  securities,  a  satisfaction  piece  in  writing. 

In  construing  section  36,  chapter  63,  supra^  our  Supreme 
Court,  in  Ryan  et  al.  v.  The  People,  for  the  use  of  the  town 
of  West  Chicago,  117  111.  486,  held  that  the  excess  of  com- 
missions  and  fees  over  $1,500  allowed  to  town  and  district  • 
collectors,  by  the  proviso  of  that  section,  must  be  paid  into 
the  town  treasury,  and  that  so  much  of  such  excess  as  arises 
from  the  two  per  cent  allowed  such  collector,  for  collecting 
city  taxes  on  property  in  city  limits  within  his  township, 
does  not  belong  to  such  city,  but  to  the  town;  and  that  by 
the  various  provisions  of  our  general  revenue  act  (being 
chapter  120,  8upra\  in  a  county  under  township  organiza- 
tion, "  all  taxes  are  required  to  be  collected  by  the  town 
collector." 

From  the  various  provisions  of  our  statutes  governing 
the  assessment  and  collection  of  city  taxes,  some  of  which 
are  above  referred  to,  and  the  questions  decided  in  Ryan 
et  al.  V.  The  People,  etc.,  8upra^  we  are  compelled  to  con- 
clude that  the  facts  set  up  in  the  second  amended  plea  above 
quoted  are  a  good  defense  to  the  declaration,  because  ap- 
pellee Calhoun  as  collector  of  the  town  of  Bloomington, 
had  the  right,  and  it  was  his  duty,'  to  collect  the  city  taxes 
levied  upon  property  in  the  part  of  the  city  of  Bloomington 
within  that  town;  and  in  obedience  to  the  express  command 
of  the  warrant  issued  to  him  as  suoh  town  collector,  by  the 
county  clerk  of  McLean  county,  it  was  his  duty  to  pay  the 
same,  less  his  commissions  of  two  per  cent  thereon,  to  the 
city  of  Bloomington,  all  of  which,  in  this  plea,  he  says  he 
did. 

Besides  the  appellee  Calhoun  by  paying  to  the  city  of 
Bloomington  all  its  city  taxes  which  he  collected  as  such 
town  collector,  in  the  town  of  Bloomington,  except  his  com- 
mission of  two  per  cent  for  collecting  same,  which  the  statute 
allows  him,  and  a  part  or  all  of  which,  for  all  that  appears 
in  this  record,  he  may  have  to  pay  to  the  town  of  Bloom- 
ington, thereby  obeyed  the  express  commands  of  the  war- 
rant under  which  he  collected  them,  and  in  so  doing  he 


Digitized  by  VjOOQ IC 


500  Appellate  Courts  of  Illinois. 

Vol.  86.]  City  of  Bloomington  v.  Calhoun. 

is  protected  by  it  from  any  further  liability  to  the  city  for 
any  part  thereof. 

Counsel  for  the  appellant  insist,  however,  that  by  the 
terms  and  recitals  of  the  bond  sued  on,  and  the  pro- 
visions of  section  36  of  chapter  53,  supra^  and  the  ordi- 
nance of  the  city  of  Bloomington  set  up  in  the  additional 
count  of  the  declaration,  the  appellees  are  liable  on  the  bond 
sued  on  for  all  the  city  taxes  that  he  collected  except  one 
per  cent  thereof,  which  is  all  that  said  city  ordinance  allows, 
notwithstanding  the  provisions  of  the  statute  and  the  de- 
ciscision  in  the  Ryan  case,  supra. 

But  we  think  that  the  city  of  Bloomington  could  not,  by 
ordinance  or  otherwise,  deprive  the  appellee  Calhoun,  as 
town  collector,  from  retaining  his  full  two  per  cent  commis- 
sions from  the  city  taxes  collected  by  him  as  town  collector, 
nor  are  there  any  recitals  or  provisions  in  the  bond  that 
estopped  or  otherwise  precluded  the  appellees  from  pleading 
as  a  defense  thereto  that  Calhoun  did  not  collect  the  taxes 
mentioned  in  the  declaration  as  city  collector,  and  averring 
that  he  did  collect  the  same  as  town  collector,  and  had  paid 
to  said  city  all  of  the  same,  except  his  lawful  commissions 
thereon  as  town  collector;  for  the  bond  sued  on  does  not 
recite  that  Calhoun  was  appointed  city  collector  by  the  city 
council  of  the  city  of  Bloomington,  but  merely  recites  his 
appointment  as  collector,  and  by  the  provisions  of  paragraph 
113,  Chap.  24,  Starr  &  Curtis'  111.  Stat.  1896,  736,  city  taxes 
must  be  collected  by  the  same  officers  as  State  and  county 
taxes;  and  the  ordinance  set  up  in  the  amended  count  of  the 
declaration,  by  which  the  commission  allowed  by  it  to  the 
collector  was  to  be  limited  to  one  per  cent  on  the  amount 
collected  by  him,  was  approved  by  the  mayor  of  said  city, 
May  15,  1898,  which  was  long  after  the  bond  sued  on  was 
executed  and  approved,  as  appears  by  the  averments  in  the 
declaration. 

Had  the  appellees  denied,  by  the  second  amended  plea, 
that  L.  K.  Calhoun  was  appointed  by  the  city  council  of  the 
city  of  Bloomington  collector  of  taxes  for  that  part  of  the 
city  of  Bloomington  lying  in  Bloomington  township,  they 
would  have  been  estopped  by  the  recitals  in  the  bond  from 
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pleading  that  he  was  not  so  appointed,  because  by  the  aver- 
ments of  the  declaration  it  is  stated  that  the  bond  sued  on 
was  signed  by  the  appellees,  and  that  it  recites  such  appoints 
raent,  and  the  law  is,  that  such  recitals  are  binding  upon 
those  signing  the  bond,  and  estop  them  from  denying  same. 

The  vital  facts  set  up  in  the  second  amended  plea,  and 
which  we  hold  show  a  complete  bar  to  the  whole  declara- 
tion, are,  that  appellee  Calhoun  was  town  collector,  and 
received  the  amount  of  taxes  mentioned  in  the  declaration 
as  such  town  collector;  that  he  paid  to  the  city  of  Bloom- 
ington  (appellant)  all  of  said  taxes  except  his  lawful  com- 
missions as  such  town  collector;  and  that  he  did  not  receive 
said  taxes  as  city  collector. 

The  other  contention  of  counsel  for  the  appellant,  that 
the  Circuit  Court  improperly  entered  final  judgment  when 
there  were  other  issues  of  fact  pending  and  undetermined, 
we  think,  ought  not  to  prevail,  because  the  second  amended 
plea  answers  the  cause  of  action  set  out  by  both  the  orig- 
inal and  amended  declaration,  both  charging  a  breach  of 
the  bond  set  out  in  each  count,  and  by  a  copy  attached  to 
each  and  made  a  part  thereof  respectively,  which  shows  but 
one  and  the  same  bond;  the  breach  of  that  bond  in  both 
counts  being  the  same,  namely,  a  failure  and  refusiil  of 
Calhoun,  the  principal  named  in  the  bond,  to  pay  over  all 
the  moneys  collected  by  him  as  city  collector  for  city  taxes 
paid  to  him  by  persons  owning  property  within  that  part  of 
said  city  lying  in  Bloomington  township. 

The  facts  set  up  in  the  second  amended  plea  being 
confessed  by  the  demurrer,  and  they  showing  a  com[)let0 
defense  to  the  entire  claim  made  in  the  declaration,  the  Cir- 
cuit Court  properly  entered  judgment  for  the  defendants 
(appellants)  in  bar  of  the  action,  under  the  rule  that  if  a  de- 
fendant succeeds  upon  one  plea,  which  is  a  complete  answer 
to  the  declaration,  he  shall  have  judgment  in  his  favor  in 
bar  of  the  action,  although  there  may  be  other  issues  of  fact 
undisposed  of.  Bissell  et  al.  v.  Kankakee,  64  111.  249;  and 
Moffet  V.  Brown,  16  111.  91. 

Finding  no  reversible  error  was  committed  by  the  Circuit 
Court,  we  affirm  the  judgment.    Judgment  affirmed. 
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1^1  County  of  Edgar  t.  John  Middleton. 

1.  Sheriffs — Appointment  of  Janitors, — The  care  and  custody  of 
the  county  court  house  and  jail  come  within  the  common  law  powera 
and  duties  of  the  sheriff,  and  the  employment  of  a  necessary  janitor  to 
assist  him  is  a  right  incident  to  his  office. 

Assnmpsit,  for  services.  Trial  in  the  Circuit  Court  of  Edgar  County, 
on  appeal  from  the  board  of  supervisors;  the  Hon.  Frank  K.  Dunn, 
Judge,  presiding.  Verdict  and  judgment  for  plaintiff;  appeal  by 
defendant  Heard  in  this  court  at  the  May  term,  1899.  Affirmed. 
Opinion  filed  December  13,  1899. 

Statement. — On  the  2d  day  of  December,  1896,  the  board 
of  supervisors  of  Edgar  county  adopted  a  resolution  employ- 
ing appellee  as  janitor  for  the  court  house  for  one  year,  at 
a  salary  of  $50  per  month. 

December  1, 1897,  the  board  by  resolution  again  employed 
appellee  to  perform  the  same  services,  same  consideration 
to  be  paid  and  the  term  of  employment  to  be  for  one  year. 
The  evidence  shows  that  appellee  at  some  time  after  the 
first  resolution  assumed  and  performed  the  duties  required 
of  him  as  janitor  for  the  court  house  until  May  1,  1898,  by 
virtue  of  his  employment  under  these  resolutions.  In  the 
latter  part  of  April,  1898,  at  a  special  term  of  the  board  of 
supervisors  a  resolution  was  adopted  discharging  appellee, 
and  rescinding  the  resolution  by  which  he  had  been 
employed.  By  this  resolution  three  members  of  the  board 
were  named  as  the  committee  on  public  buildings  and  were 
instructed  to  employ  a  janitor  for  the  court  house. 

After  the  adoption  of  the  last  resolution  two  of  the  three 
members  of  the  committee  on  public  buildings  went  to 
appellee  and  informed  him  of  the  action  of  the  board,  tell- 
ing him  he  had  been  discharged  by  a  resolution  adopted  by 
the  board,  and  that  his  term  of  employment  as  janitor  would 
expire  May  1, 1898.  The  committee  informed  him  they  had 
employed  another  janitor  and  requested  him  to  turn  his 
keys  and  everything  over  to  his  successor. 
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Appellee  said  he  would  turn  the  keys  osrer  to  the  sheriff 
during  the  April  meeting,  1898.  Appellee  knew  he  was 
going  to  be  discharged.  After  he  had  been  notified  by  the 
committee  to  quit  and  turn  over  his  keys,  the  sheriff  told 
appellee  he  had  the  right  to,  and  would  employ  hini  as  jan- 
itor at  $50  per  month;  for  him  to  go  ahead  as  he  had  been. 
Appellee,  relying  entirely  upon  his  employment  by  the  sher- 
iff, continued  to  perform  the  duties  of  janitor  until  December 
5, 1898.  The  board  refused  to  pay  him  for  services  rendered 
after  May  1,  1898,  the  date  of  his  discharge  by  the  board. 
Appellee  presented  a  claim  against  the  county  for  ^100  for 
his  servicesas  janitor  for  the  months  of  May  and  June,  1898. 
The  claim  was  not  allowed  and  appellee  took  his  claim  by 
appeal  to  the  Circuit  Court.  At  the  meeting  of  the  board 
in  September,  1898,  appellee  presented  a  bill  against  the 
county  for  $100  for  his  services  as  engineer,  for  the  months 
of  July  and  August,  1898.  This  claim  was  not  allowed,  and 
like  the  others,  was  taken  by  appeal  to  the  Circuit  Court. 
These  claims  against  the  county  both  came  up  for  trial  at 
the  November  term,  1898,  of  the  Edgar  Circuit  Court,  and 
by  agreement  of  the  parties  were  tried  as  one  case,  the  evi- 
dence being  the  same  in  each  case.  The  cases  were  tried  by 
the  court,  a  jury  being  waived.  The  court  gave  judgment 
for  the  plaintiff  for  the  sum  of  $100  in  each  case. 

H.  S.  Tanner,  attorney  for  appellant. 

J.  W.  Howell,  F.  W.  Dundas  and  J.  E.  Dyas,  attorneys 
for  appellee. 

Mb.  Justice  Harker  delivered  the  opinion  of  the  court. 

The  services  for  which  appellee's  claim  was  filed,  were 
performed  under  an  employment  by  the  sheriff  of  the  county. 
No  question  is  raised  as  to  the  contract  of  employment 
being  reasonable,  and  the  only  one  discussed  is  whether  the 
authority  to  employ  a  janitor  for  the  court  house  rests 
with  the  sheriff  or  the  board  of  supervisors.  In  behalf  of 
appellant  it  is  contended  that  the  authority  rests  exclu- 
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sively  with  the  board,  and  such  contention  is  based  upon 
the  third  paragraph  of  section  24,  and  the  first  and  second 
paragraphs  of  Section  25  of  Chapter  34  of  the  Kevised  Stat- 
utes, Hurd's  Revision  of  1898.  The  first  paragraph  men- 
tioned provides  that  a  county,  in  the  exercise  of  its  corporate 
authority,  shall  have  power  "To  make  all  contracts  and 
do  all  other  acts  in  relation  to  the  property  and  concerns  of 
the  county,  necessary  to  the  exercise  of  its  corporate 
powers."  The  other  paragraphs  mentioned  provide  that 
the  county  boards  of  the  sevoral  counties  shall  have  power, 
"  First,  to  take  and  have  the  care  and  custody  of  all  the  real 
and  personal  estate  owned  by  the  county."  "  Second,  to 
manage  the  county  funds  and  county  business,  except  as 
otherwise  specifically  provided." 

The  question  was  considered  by  this  court  in  the  case  of 
County  of  McDonough  v.  Thpmas,  84  111.  App.  4()8,  and 
there  decided  adversely  to  the  contention  of  appellant.  In 
that  case  we  held  that  the  care  and  custody  of  the  county 
court  house  and  jail  come  within  the  common  law  powers 
and  duties  of  the  sheriff,  and  that  the  employment  of  a  nec- 
essary janitor  to  assist  him  was  a  right  incident  to  his  office. 
We  held  that  instead  of  the  above  quoted  paragraphs  tak- 
ing frona  the  sheriff  that  common  law  power,  a  legislative 
intent  to  the  contrary  was  manifested  by  section  14  of  chap- 
ter 125,  entitled  "Sheriffs,"  which  provides  that  he  shall 
have  the  custody  and  care  of  the  court  house  and  jail  of  the 
county;  and  section  24  of  the  same  chapter,  which  provides 
that  he  shall,  on  going  out  of  office,  deliver  possession  of 
the  court  house  and  jail  to  his  successor.  We  thought  then, 
and  think  now,  that  our  decision  of  the  question  is  in  har- 
moiiy  with  the  views  of  our  Supreme  Court,  as  expressed 
in  the  opinion  of  Mr.  Justice  Magruder  in  Dahnke  v.  The 
People,  168  111.  102. 

The  judgment  will  therefore  be  affirmed. 
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The  County  of  Edgar  t.  Granville  A.  Sanders. 

1.  Former  Decisions— FoWoujcd. —The  County  of  Edgar  v.  John 
Middleton  {ante)  governs  this  case. 

Assumpsit,  for  services  rendered.  Appeal  from  the  Circuit  Court  of 
Blgar  County;  the  Hon.  Frank  K  Dunn,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1899.  Affirmed.  Opinion  filed  December 
18,  1899. 

H.  S.  Tanner,  attorney  for  appellant. 

J.  W.  Howell,  F.  W.  Ddndas  and  J.  E.  Dyas,  attorneys 
for  appellee. 

Opinion  per  Curiam. 

The  facts  in  this  case  are  identical  with  those  in  the  case 
of  County  of  Edgar  v.  Middleton,  decided  at  this  term, 
except  that  appellee  in  this  case  was  employed  as  an  engi- 
neer to  run  the  heating  plant  for  the  court  house  and  jail 
and  to  keep  the  court  house  lawn  in  order. 

The  judgment  will  be  affirmed,  for  the  reasons  expressed 
in  the  opinion  filed  in  that  case.    Judgment  affirmed. 


Henry  C.  Littlejohn  t.  Daniel  H.  Irbogast. 

1.  Courts— ^n  Bering  Judgment  Nunc  Pro  7\inc  After  the  Term,— A 
court  has  no  power  to  enter  a  judgment  nunc  pro  tunc  as  of  a  previous 
term,  unless  a  judgment  was  in  fact  rendered  at  the  previous  term,  and 
some  minute  or  memorial  paper  thereof  appears  in  the  record  itself. 

2.  Presumptions — In  Favor  of  Ferdic<«.— Every  presumption  is  in 
favor  of  the  verdict  of  the  jury,  and  until  it  is  set  aside  by  the  court  it  is 
proper  to  give  judgment  upon  it. 

3.  Appellate  Court  Practice— HTierc  There  Has  Been  a  Failure  to 
Enter  a  Proper  Judgment, — Where  there  has  been  a  failure  on  the  part 
of  the  court  to  enter  a  proper  judgment  upon  a  verdict  the  Appellate 
Court  may,  upon  motion,  remand  the  cause  to  the  Circuit  Court,  with 
leave  to  the  plaintiff  to  move  that  court  for  a  proper  judgment  on  the 
verdict. 
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Error  to  the  Circuit  Court  of  De  Witt  County;  the  Hon.  William 
Q.  Cochran,  Judge,  presiding.  Heard  in  this  court  at  the  May  term, 
1899.  Reversed  and  remanded,  with  directions.  Opinion  filed  Decem- 
ber 20,  1899. 

Herriok  &  Herriok  and  Moore,  Warner  &  Lemon,  attor- 
neys for  plaintiff  in  error. 

There  must  be  a  memorial  paper  or  minute  by  which  the 
record  may  be  amended,  and  it  must  be  made  and  preserved 
as  a  part  of  the  record  pursuant  to  law.  Dougherty  v.  People, 
118  111.  164;  Tynan  v.  Weinhard,  153  111.  59«;  1  Bacon's 
Abridgment,  title,  Amendment,  F;  Cook  Co.  v.  Dock  Co. 
131  111.  510. 

The  judgments  and  records  of  courts  can  not  rest  in 
parol  or  upon  so  uncertain  a  foundation  as  the  personal 
recollection  of  the  judge  or  any  other  person,  and  the  fact 
that  a  judgment  was  rendered  at  the  former  term  can  not 
be  determined  from  the  memory  of  witnesses  or  the  per- 
sonal recollection  of  the  judge  himself.  Where  there  is  no  . 
minute  or  memorial  paper  in  the  records  of  the  court  to 
show  that  judgment  was  in  fact  pronounced,  it  can  not  be 
so  entered.  Tynan  v.  Weinhard,  153  III.  598;  Dougherty 
V.  People,  118  111.  164;  Ayer  et  al.  v.  City  of  Chicago,  149 
111.  262;  Coughran  v.  Gutchens,  18  111.  300;  Frew  v.  Dan- 
forth,  126  111.  242. 

The  weight  of  authority  sustains  the  rule  that  only  by 
some  entry  or  memorandum  on  or  among  the  records  of  the 
court  can  the  rendition  of  a  judgment  be  proved.  An  entry 
must  somewhere  be  found  and  produced  in  court,  appar- 
ently made  by  the  authority  of  the  court.  It  must  be  in 
some  book  or  record  required  to  be  kept  by  law  in  that 
court.  Freeman  on  Judgments,  Section  62;  Dickins  v.  Bush, 
23  Ala.  849;  Metcalf  v.  Metcalf,  54  Am.  Dec.  190. 

At  a  subsequent  term  the  court  can  only  allow  amend- 
ments in  mere  matters  of  form,  or  to  correct  clerical  errors 
after  notice  has  been  given  to  the  opposite  party.  Coursen 
V.  Hixon,  78  111.  339;  Insurance  Co.  v.  Chamber  of  Com- 
merce, 69  111.  22;  Baker  v.  Palmer,  83  111.  568;  McKindley  v. 
Buck,  43  111.  488;  Saving  Institution  v.  Nelson,  49  111.  171. 
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Welty  &  Steblino  and  Gvorge  K.  Ingham,  attorneys  for 
defendant  in  error,  respectfully  ask,  under  the  authority,  as 
was  done  in  the  case  of  C,  B.  &  Q.  R.  R.  Co.  v.  Wingler, 
165  III.  634,  that  in  case  your  honors  reverse  the  said  judg- 
ment, that  the  same  be  remanded  to  the  Circuit  Court,  with 
leave  to  defendant  in  error  to  move  for  a  proper  judgment 
on  the  verdict. 

Opinion  per  Curiam. 

At  the  December  term,  1897,  of  the  Circuit  Court  of 
De  Witt  County,  a  verdict  for  $2,000  damages  was  returned 
against  the  plaiiftiff  in  error,  and  at  the  same  term  his 
motions  for  a  new  trial  and  in  arrest  of  judgment  were 
overruled  by  the  court,  and  no  other  order  or  final  judg- 
ment was  afterward  entered  at  that  term,  except  the  order 
for  an  appeal,  nor  was  there  any  minute  or  memorial  paper 
of  such  order  or  judgment.  At  the  March  term,  1898,  on 
motion  of  the  defendant  in  error  the  court  ordered  a  judg- 
ment for  $2,000  upon  the  verdict,  to  be  entered  nunc  pro 
tunc  as  of  the  former  term,  to  reverse  which  this  writ  of 
error  is  prosecuted. 

The  authority  of  the  court  to  enter  such  judgment  nuno 
pro  tunc  is  challenged,  because  no  judgment  was  in  fact  ren- 
dered or  ordered  at  such  term,  nor  was  there  any  minute  or 
memorial  of  such  judgment,  and  the  records  of  the  court 
could  not  rest  in  the  recollection  of  the  witnesses  or  the 
memory  of  the  judge  alone.  Counsel  for  defendant  in  error 
in  their  brief  in  effect  confess  this  error,  and  request  us  to 
remand  the  cause  to  the  trial  court  with  leave  to  move  that 
court  for  a  proper  judgment  under  the  authority  of  C,  B. 
&  Q.  R.  R.  Co.  V.  Wingler,  165  111.  634,  where  it  was  held 
that  a  court  has  no  power  to  enter  a  judgment  nunc  pro  tunc 
as  of  a  previous  term  unless  a  judgment  was  in  fact  ren- 
dered at  the  previous  term,  and  some  minute  or  memorial 
paper  thereof  appear  in  the  record  itself. 

To  the  request  for  such  leave  counsel  for  plaintiff  in  error 
object  in  their  reply,  contending  that  nothing  remains  in 
the  record  upon  which  a  judgment  could  properly  be  entered 
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at  any  time.  The  general  rule  is  that  every  presumption  is 
in  favor  of  the  verdict  of  the  jury,  and  until  it  is  set  aside 
by  the  court  it  is  proper  to  give  judgment  upon  it.  Noth- 
ing is  shown  against  the  verdict  in  this  case,  but  the  oppo- 
site appears  by  the  record.  The  trial  court  overruled  a 
motion  for  a  new  trial,  and  in  arrest  of  judgment  in  the 
case  where  the  verdict  was  returned,  and  thereby  in  effect 
approved  it.  There  is  no  bill  of  exceptions  containing  the 
evidence,  or  the  instructions  of  the  court,  by  which  the  ver- 
dict was  induced.  The  motion  for  a  new  trial  containing 
the  exception  to  the  verdict,  and  the  exceptions  to  the  rul- 
ings of  the  court  upon  such  motion  are  '  absent  from  the 
record,  and  therefore  nothing  appears  from  which  the  suf- 
ficiency or  validity  of  the  verdict  can  be  questioned,  or  the 
decision  of  this  court  adversely  affecting  it  be  required, 
according  to  the  well  settled  practice,  and  we  therefore 
conclude  nothing  remains  for  the  trial  court  but  to  cause  a 
judgment  to  be  entered  upon  such  verdict.  By  the  author- 
ity above  cited  the  court  was  powerless  to  render  the  judg- 
ment that  was  entered,  and  it  will  be  reversed  and  the 
cause  remanded  to  the  Circuit  Court  with  leave  to  move 
that  court  for  a  proper  judgment  on  the  verdict.  Eeversed 
and  remanded. 


Ervel  W.  Hight  v.  Howard  Naylor. 

1.  Trespass— For  False  Imprisonment— A  person,  not  an  oflBcer 
armed  with  process,  who  arrests  and  detains  another  against  his  wiU, 
when  no  criminal  offense  has  been  committed  or  attempted  in  his  pres- 
ence, is  guilty  of  false  imprisonment. 

2.  False  Imprisonment— ffecwonaftte  Catise  Not  an  Essential  Ele- 
ment.— Want  of  reasonable  or  probable  cause  is  not  an  essential  element 
of  a  cause  of  action  for  false  imprisonment,  and  averments  to  that  effect 
in  the  declaration  may  be  treated  as  surplusage. 

8.  Exemplary  Damages— WTien  Proper  in  False  Imprisonment.— k 
young  man  of  industrious,  sober  habits,  came  to  a  village  for  medicine 
and  went  directly  to  the  doctor  ^f or  it,  after  which  he  went  down 
the  street  in  an  orderly  manner,  looking  at  the  store  displays  as  be 
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passed  them.  While  thus  occupied,  he  was  summarily  arrested  by  the 
defendant  below,  who,  being  very  much  excited,  accused  him  in  a  loud 
voice  of  stealing  his  bicycle,  and  in  language  more  forcible  than  elegant, 
refused  to  go  with  him  to  some  of  the  best  citizens  of  the  village  by 
whom  he,  plaintiff,  could  prove  his  identity  and  previous  movements  ou 
that  evening  to  establish  liis  innocence,  but  sent  for  the  village  night 
watchman  and  ordered  him  to  hold  the  plaintiff  until  the  bicycle  was 
found,  telling  him  in  the  presence  of  a  number  of  persons  attracted  to 
where  they  stood,  that  his  bicycle  had  been  stolen  from  the  street,  and 
he  believed,  by  the  plaintiff.  The  night  watchman  kept  the  plaintiff  for 
one  hour,  exposing  him  to  passers-by  and  refusing  to  allow  him  to  see 
tliose  by  whom  he  claimed  he  could  establish  his  innocence.  Held,  that 
the  jury  were  justified  in  allowing  punitive  damages. 

Trespassi,  for  false  imprisonment  Appeal  from  the  Circuit  Court 
of  Christian  County;  the  Hon.  Truman  E.  Ames,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1899.  Affirmed.  Opinion  filed 
December  13,  1899. 

James  B.  Ricks,  John  E.  Hooan  and  James  L.  Drennan, 
attorneys  for  appellant. 

The  law  is  well  established  in  this  State  that  a  private 
individual  may  make  an  arrest,  but  to  justify,  must  show 
the  guilt  of  the  party  arrested.  Dodds  et  al.  v.  Board,  43 
111.  95;  Kindred  v.  Stitt  et  al.,  51  111.  401. 

Under  the  issues  made  by  the  pleading,  reasonable  cause 
of  suspicion  was  sufficient,  and  defendant  below  was  en- 
titled to  have  his  case  tried  according  to  the  pleadings. 
Low  V.  Getty,  18  111.  493;  Miller  v.  Balt'hasser,  78  111.  302. 

In  an  action  of  this  character,  unless  there  are  circum- 
stances of  aggravation  which  would  call  for  vindictive 
damages,  the  recovery  should  be  confined  to  the  actual 
injury.  But  conceding  that  vindictive  damages  may  be 
allowed  in  the  case,  the  judgment  is  much  larger  than  the 
facts  and  circumstances  would  warrant.  Develeng  et  al.  v. 
Sheldon,  83  111.  390. 

J.  C.  MoBridk,  W.  B.  McBeide  and  James  E.  Sharrock, 
attorneys  for  appellee. 

A  private  person  arresting  another  on  suspicion  of  felony 
or  crime  does  so  at  his  peril,  and  unless  ho  can  establish  the 
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guilt  of  the  person  arrested,  he  is  guilty  of  false  imprison- 
ment.    Smith  V.  Donnelly,  66  111.  464 

A  private  person  making  an  arrest  upon  suspicion  of  fel- 
ony, to  justify  such  an  arrest  must  show  that  a  felony 
has  in  fact  been  committed,  and  that  there  are  reasonable 
grounds  to  suspect  the  party  arrested  with  the  commission 
of  the  crime;  but  if  no  felony  was  in  fact  committed  by  any 
one,  then  such  arrest  is  illegal.  Newell  on  Malicious  Prose- 
cution and  False  Imprisonment,  83,  84,  197;  Ency.  of  Law, 
Vol.  1,  740. 

An  arrest  by  private  person  without  process  is  a  trespass 
if  no  criminal  offense  was  committed  or  attempted  in  his 
presence,  whether  he  had  probable  cause  or  not  to  believe 
the  person  arre,sted  guilty.  Sundmacher  v.  Block,  39  111. 
App.  553. 

In  an  action  of  false  imprisonment,  where  it  is  charged  to 
have  been  made  without  reasonable  cause,  these  words  may 
be  treated  as  surplusage  and  need  not  be  proven.  Johnson 
V.  Von  Kettler,  84  111.  315;  Newell  on  'Malicious  Prosecu- 
tion and  False  Imprisonment,  308,  309. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court 
This  was  an  action  of  trespass  by  the  appellee  against 
the  appellant,  tried  by  jury  in  the  Circuit  Court  of  Chris- 
tian County,  where  a  judgment  was  rendered  against  the 
appellant  for  $300  damages  and  costs.  To  reverse  that 
judgment  the  appellant  prosecutes  an  appeal  to  this  court, 
and  urges  as  grounds  therefor  that  the  court  admitted  im- 
proper and  rejected  proper  evidence;  gave  improper  and 
refused  proper  instructions;  the  verdict  is  contrary  to  the 
evidence,  and  the  damages  are  excessive. 

While  the  declaration  as  first  filed  contained  four  counts, 
the  first  and  second  were  dismissed  and  the  trial  had  on  the 
third  and  fourth,  both  of  which  charged  trespass  and  im- 
prisonment against  the  will  of  the  plaintiff  and  without 
reasonable  or  probable  cause.  The  defendant  filed  a  plea  of 
not  guilty,  and  two  special  pleas,  in  both  of  which  he  set  up 
that  he  had  probable  cause.     The  plaintiff  joined  issue  upon 
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the  plea  of  not  guilty,  demurred  to  the  two  special  pleas, 
and  the  court  overruled  it.  The  plaintiff  did  not  reply  to 
the  special  pleas,  and  the  trial  was  had  as  though  they  had 
been  traversed. 

The  bill  of  exceptions  shows  that  the  appellant  was  a 
witness  in  his  own  behalf,. and  when  testifying  admitted 
that  he  was  not  an  officer,  yet,  against  plaintiffs  will,  had 
arrested  him  while  on  the  street  of  the  village  of  Assump- 
tion; that  at  the  time  he  accused  him  of  stealing  his  bicycle, 
worth  $50;  and  that  after  he  had  arrested  the  plaintiff,  he 
detained  him  some  five  minutes  himself,  and  then  turned 
him  over  to  the  night  watchman  of  the  village,  with  direc- 
tions to  hold  him  under  arrest  until  the  defendant  found  his 
bicycle;  that  the  night  watchman  kept  the  plaintiff  upon 
the  street  for  some  forty-five  minutes,  when  defendant 
directed  him  to  release  the  plaintiff,  which  he  did;  that  after 
he  had  turned  the  plaintiff  over  to  the  night  watchman 
defendant  found  that  his  bicycle  had  not  been  stolen,  but 
only  removed  by  a  friend  from  the  side  of  the  street  in 
front  of  defendant's  place  of  business,  where  he  had  left  it 
a  short  time  before. 

With  these  facts  admitted  there  is  no  force  in  appellant's 
insistence  that  the  verdict  is  contrary  to  the  evidence, 
because  confessedly  the  defendant,  not  being  an  officer  with 
process,  had  illegally  arrested  and  detained  the  plaintiff 
against  his  will  when  no  criminal  offense  had  been  com- 
mitted or  attempted  by  the  plaintiff  in  the  presence  of  the 
defendant,  which  facts  established  plaintiff's  cause  of  action 
and  entitled  him  to  a  verdict.  Sundmacher  v.  Block,  39 
111.  App.  553;  Dodds  et  al  v.  Board,  43  111.  95;  and  Kindred 
V.  Stitt  et  al.,  51  111.  401. 

Want  of  reasonable  or  probable  cause  not  being  an  essen- 
tial element  of  a  cause  of  action  for  trespass  and  illegal 
imprisonment  without  process,  the  averment  in  both  counts, 
that  the  trespass  and  imprisonment  complained  of  was  with- 
out reasonable  or  probable  cause,  was  mere  surplusage  and 
could  be  disregarded.  Johnson  v.  Von  Kettler,  84  111. 
315;  Sundmacher  v.  Block,  supra;  Barnes  v.  North  Trust 
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Co.,  169  111.  118;  Burnap  v.  Wight,  14  111.  301;  and  Higgins 
V.  Halligan,  46  111.  173. 

The  two  special  pleas,  setting  up  that  there  was  reason- 
able and  probable  cause,  were  not  good  pleas  in  bar  of  the 
action  set  out  in  either  count  of  the  declaration,  and  the 
court  should  have  sustained  the  demurrer  to  them  for  that 
reason. 

The  court  permitted  the  defendant  to  show  that  when  he 
arrested  and  detained  the  plaintiff  he  was  acting  under  the 
opinion  that  his  bicycle  had  been  stolen,  for  it  was  missing 
from  the  side  of  the  street  where  he  left  it;  and  that 
shortly  thereafter  the  plaintiff  had  been  seen  walking  along 
the  streets  in  that  vicinity,  looking  into  the  windows  and 
doors  of  the  stores;  thus  the  jury  were  informed  concern- 
ing all  the  facts  and  circumstances  which  induced  the  appel- 
lant to  make  the  arrest,  and  cause  the  detention  of  the 
appellee,  that  might  be  considered  in  mitigation  of  dam- 
ages ;  and  while  the  court  did  reject  some  evidence  con- 
cerning this  phase  of  the  case,  of  which  appellant  com phiins 
and  insists  was  prejudicial  error,  yet  we  think  ample  evi- 
dence was  admitted  in  this  respect  to  enable  the  jury  to  act 
intelligently  on  that  question. 

It  is  persistently  urged  by  counsel  for  the  appellant  that 
the  damages  allowed  are  excessive  and  the  judgment  ought 
to  be  reversed  for  that  reason.  The  record  shows  that  the 
jury,  by  their  verdict,  fixed  the  damages  at  $500,  which 
amount  the  Circuit  Court  deemed  excessive  and  required 
the  plaintiff  to  remit  $200  thereof,  or  a  new  trial  would  be 
granted.  The  amount  was  remitted  by  the  appellee  and 
judgment  was  entered  for  the  remaining  $300.  The  evi- 
dence disclosed  that  the  plaintiff,  a  young  man  of  indus- 
trious, sober  habits,  had  come  to  the  village  of  Assumption 
on  the  evening  in  question  to  get  medicine  for  a  sick  lady ; 
that  he  went  directly  to  the  doctor  and  got  it  and  then  went 
down  the  street  in  an  orderly  manner,  looking  at  the  store 
displays  as  he  passed  them.  While  thus  occupied,  he  was 
summarily  arrested  by  the  appellant,  who,  being  very  much 
excited,  in  a  loud  voice  accused  him  of  stealing  his  bicycle, 
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and  when  appellee  denied  the  charge  and  requested  appel- 
lant to  go  with  him  to  some  of  the  best  citizens  of  the  vil- 
lage, by  whom  he  could  prove  his  identity  and  previous 
movements  on  that  evening,  thus  establishing  his  inno- 
cence, appellant,  in  language  more  forcible  than  elegant, 
refused  that  reasonable  request,  sent  for  the  village  night 
watchman  and  ordered  him  to  hold  appellee  until  the 
bicycle  was  found,  telling  him  in  the  presence  of  a  number 
of  persons,  attracted  to  where  they  stood,  that  his  bicycle 
had  been  stolen  from  the  street  and  he  believed  by  the 
plaintiff.  The  night  watchman  kept  appellee  for  one  hour, 
exposing  him  to  passers-by  and  refusing  to  allow  him  to  see 
those  by  whom  he  claimed  he  could  establish  his  innocence. 

Thus  it  fully  appears  that  the  appellant  willfully  arrested 
and  detained  the  appellee  without  any  warrant  of  law  what- 
ever, and  in  so  doing  acted  in  a  malicious  and  oppressive 
manner,  with  a  wanton  disregard  of  the  natural  rights  and 
feelings  of  appellee,  so  that  the  jury  were  justified  in  allow- 
ing punitive  damages.  (Blanchard  v.  Burbank  et  al.,  16  111. 
App.  375,  and  authorities  cited.)  And  we  are  of  opinion 
that  $300  damages  are  not  excessive  under  such  circum- 
stances. (Siegel,  Cooper  &  Co.  v.  Connor,  70111.  App.  116; 
affirmed  in  171  111.572;  and  Pearce  v.  Needham,  37  111. 
App.  90.) 

We  have  examined  with  care  the  instructions  given,  as 
well  as  those  refused,  and  are  fully  satisfied  that  no  injus- 
tice was  done  ap[)ellant  thereby ;  indeed,  the  instructions 
given  at  the  instance  of  appellant  were  more  favorable  to 
him  than  the  evidence  justified. 

After  a  careful  inspection  of  the  entire  record,  we  find 
that  substantial  justice  was  done  the  parties  thereto  by  the 
judgment  rendered  in  the  Circuit  Court  of  Christian  County; 
hence  we  affirm  it.    Judgment  affirmed. 

Vol.  LXXXYI  33 
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G.  B.  Sidelinger  et  al.  y.  Henry  Freeman^  Assignee  of 
Strong  &  Bomigy  Insolvents^  et  al. 

1.  Executions— jR>ti?cr  of  Constables  Under, — A  constable  has  the 
statutory  period  of  seventy  days  to  make  the  money  under  justices' 
executions  held  by  him,  and  they  are  liens  upon  the  goods  and  chattels 
of  the  debtore  from  the  time  that  they  come  into  his  hands. 

2.  Same— W/ien  Issued  Within  Twenty  Days,— The  fact  that  the 
statute  authorizes  the  issuing  of  an  execution  on  a  judgment  before  a 
juHtice  of  the  peace  in  less  than  twenty  days,  does  not  enlarge  or 
abridge  the  execution  when  so  issued. 

3.  Ck>NSTABLES — Duty  Under  Executions, — A  constable  with  an  exe- 
cution must  act  under  the  command  of  the  writ,  and  not  by  direction  of 
the  party  in  whose  favor  it  is,  except  that  such  party  may  order  the  con- 
stable to  delay,  or  not  to  execute  the  writ  at  all,  but  he  can  not  hasten 
the  time  of  its  execution  sooner  than  is  prescribed  by  the  statute. 

Tolnntary  Assignments.— Appeal  from  the  County  Court  of  Ver- 
milion County;  the  Hon.  M.  W.  Thompson,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1899.  Affirmed.  Opinion  filed  Septem- 
ber 20, 1899.     Rehearing  denied,  December  18,  1899. 

Lawrence  &  Lawrence,  attorneys  for  appellants. 

Penwell  &  LiNDLEY,  attomeys  for  appellees. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court 
This  case  arises  in  the  proceedings  in  the  County  Court 
of  Vermilion  County,  in  the  matter  of  the  assignment  of 
the  firm  of  Strong  &  Romig,  insolvents,  who  made  an  assign- 
ment for  the  benefit  of  their  creditors  to  Henry  Freeman, 
one  of  the  appellees  here,  their  estate  being  administered 
in  that  court. 

A  controversy  arising  among  creditors  of  that  firm  in  that 
court,  as  to  their  respective  proportions  of  the  distribution 
of  a  fund  of  $856.37  in  the  hands  of  the  assignee,  the  mat- 
ter was  properly  submitted  to  that  court,  and  it  made  the 
following  order  of  distribution,  to  wit : 

"  Now  comes  Freeman,  the  assignee,  and  presents  to  the 
court  his  petition  alleging  that  of  the  creditors  of  said 
insolvents  who,  within  ninety  days  from  the  time  be  gave 
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notice  to  file  claims  with  him,  the  following  claim  a  pre- 
ferred ri^ht  or  lien  on  the  assets  of  said  insolvents,  as  set 
forth  in  their  respective  claims : 

The  Jones-Earle  Shoe  Co.,  The  James  A.  Lawrence  Co., 
Maloney  Bros.,  Helmig-Williamson  Shoe  Co.,  The  Cady- 
Ivison  Shoe  Co.,  G.  B.  Sidelinger,  W.  F.  Baum,  Whitney 
&  Wabill  H.  S.  Albright  &  Co.,  Palmer  National  Bank, 
Stevens  &  Berring  and  The  American  Mutual  Insurance  Co. 

And  the  assignee  prays  that  said  priorities  may  be  ad- 
justed and  determined  and  the  assets  of  said  estate  distrib- 
uted. 

Also  come  said  creditors  claiming  priorities,  by  their  re- 
spective attorneys,  and  their  cause  coming  on  to  be  heard 
for  the  said  purposes,  and  the  court,  having  heard  evidence 
and  arguments  of  counsel  and  being  fully  j&vised,  doth  find 
that  June  20, 1898,  the  said  insolvents.  Strong  &  Romig,  as 
copartners,  executed  their  deed  of  assignment  for  the  benefit 
of  their  creditors  to  Harry  L.  Freeman,  as  assignee,  which 
was  filed  for  record  same  day  at  eight  o'clock,  a.  m.;  that 
.  June  18,  1898,  they  confessed  by  warrant  of  attorney,  a 
judgment  in  favor  of  said  Sidelinger  for  $704  and  costs  in 
this  court,  and  thereupon  execution  was  issued  and  delivered 
to  the  sheriff,  who  thereupon  levied  upon  the  goods  and 
fixtures  aforesaid,  and  at  same  time  levied  a  distress  war- 
rant thereon,  as  agent  of  W.  F.  Baum,  the  owner  of  the 
store  building.  On  June  22,  1898,  it  appearing  that  there 
were  sundry  executions  in  the  hands  of  the  constables  of 
said  county  against  the  said  insolvents,  existing  at  the  time 
and  prior  to  said  levy,  the  plaintiffs  in  which  were  claim- 
ing hens  upon  said  property,  and  thereupon  said  claimants, 
the  sheriff  and  assignee,  and  all  parties  excepting  Strong 
&  Romig,  The  Palmer  National  Bank  and  Whitney,  Wabifl 
&  Co.  entered  and  appeared  in  said  court  upon  a  petition 
filed,  and  thereupon  the  court  ordered  said  assignee  to 
receive  said  property  from  the  sheriff,  whereupon  the  same 
should  become  assets  in  his  hands,  and  should  be  by  him 
converted  into  money  and  to  be  held  to  abide  the  further 
order  of  the  court  as  to  said  several  claims  of  priority,  and 
the  final  disposition  thereof  to  abide  the  further  order  of 
the  court. 

And  the  court  further  finds  that  said  assignee,  having 
duly  qualified  as  such,  on  the  22d  day  of  June,  gave  the 
notice  required  by  the  statute,  to  all  persons  having  claims 
against  said  insolvents  to  present  the  same  to  said  assignee 
within  three  months  from  said  date;  and  that  at  the  expi- 
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ration  of  said  time,  namely,  October  4, 1898,  the  said  assignee 
reported  and  filed  with  the  clerk  oif  this  court  a  true  list, 
under  oath,  of  all  such  creditors  who  had  claimed  to  be  the 
creditors  of  said  insolvents,  among  whom  were  H.  S.  Al- 
bright &  Co.,  $141.63;  G.  B,  Sidelinger,  $715.45;  W.  F. 
Baura,  $116.28;  James  A.  Lawrence  Co.,  $140.67;  Whitney 
&  Wabill,  $614.65:  Palmer  National  Bank,  $650.04;  Codv- 
Ivison  Shoe  Co.,  $84.25;  Maloney  Bros.,  $624.25;  Stevens 
&  Berring,  $32.40;  American  Mutual  Fire  Insurance  Co., 
$30.35;  Helmig-Williams  Shoe  Co.,  $52.65;  Jones-Earle 
Shoe  Co.,  $41.60;  James  A.  Bannister  Co.,  $201.75. 

And  the  court  further  found  that  no  person  interested, 
as  creditor  or  otherwise,  by  himself  or  attorney,  appeared 
within  thirty  days  after  the  filing  of  said  report,  and  filed 
any  exception  with  said  clerk  to  the  claim  or  demand  of 
anj  creditor  as  aforesaid;  that  said  assignee  had  converted 
said  property  into  money,  and  now  asks  direction  as  to  the 
manner  of  its  distribution  among  the  creditors  of  said  in- 
solvents. 

Upon  due  consideration  the  court  doth  order  and  decree 
that  said  assignee,  after  paying  all  costs  and  expenses  of 
said  assignment,  shall  distribute  the  remaining  assets, 
namely,  $857.57,  to  said  creditors,  whose  claims  were  in 
judgment  and  in  which  executions  were  in  the  hands  of  offi- 
cers at  the  time  of  the  making  of  said  assignment,  shall  be 
paid  according  to  the  seniority  of  the  liens  of  said  execu- 
tions; that  is  to  say,  Jones-Earle  Shoe  Co.,  $41.60;  Cody 
Ivison  Shoe  Co.,  $84.25;  James  A.  Bannister  Co.,  $201.75; 
Helmig-Williams  Shoe  Co.,  $52.65;  James  A.  Lawrence  Co., 
$140.67:  Maloney  Bros.,  $624.25;  American  Mutual  Fire 
Insurance  Co.,  $30.35;  Stevens  &  Berring,  $32.40;  H.  S. 
Albright  &  Co.  $141.63;  G.  B.  Sidelinger,  $715.45;  W.  F. 
Baum,  $116.28,  and  to  distribute  the  residue  to  the  other 
creditors  who  have  presented  their  claims  as  aforesaid. 

The  court  finds  that  the  executions  on  the  judgments  of 
Palmer  Bank  and  Whitney  &  Wabill  were  not  delivered  to 
the  sheriff  until  after  the  execution  and  filing  for  record  of 
said  deed  of  assignment,  and  that  they  have  not  any  j»rior 
lien  upon  said  assets." 

And  the  appellants  not  being  satisfied  with  such  order 
and  distribution,  appealed  therefrom  to  this  court. 

The  evidence  shows  that  various  executions  on  justices' 
judgments,  in  favor  of  the  appellees,other  than  the  assignee, 
and  against  the  insolvent  firm,  were  in  the  hands  of  con- 
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Stables  when  the  assignment  was  made,  some  of  them  a 
considerable  length  of  time,  but  less  than  seventy  days, 
and  that  demands  had  been  made  by  such  constables  upon 
said  firm  for  payment  thereof,  but  they  were  not  paid. 

G.  J3.  Sidelinger,  one  of  the  appellants,  later  obtained  a 
judgment  in  the  County  Court  of  Vermilion  County 
against  the  firm,  upon  a  note  he  held  against  them,  and 
caused  an  execution  to  be  issued  thereon  and  at  once  placed 
it  in  the  hands  of  the  sheriff  of  that  county,  who  immedi- 
ately levied  the  same  upon  the  stock  of  boots  and  shoes  of 
the  firm. 

The  firm  at  once  made  the  assignment  hereafter  men- 
tioned, and  the  assignee.  Freeman,  procured  an  order  of 
that  court  directing  the  sheriff  to  surrender  the  stock  of 
boots  and  shoes  so  levied  upon  by  him,  to  the  assignee,  pre- 
serving the  rights  of  all  parties  interested  therein  as  they 
then  stood.  The  assignee  sold  the  stock  and  converted  it 
into  money,  amounting  to  $856.37,  which  constitutes  the 
fund  in  controversy  in  this  case. 

The  principal  contentions  of  the  appellants  are : 

(1)  That  the  executions  from  the  justices'  courts  having 
been  sworn  out,  the  statute  required  them  to  be  imme- 
diately levied,  which  not  being  done,  subordinated  them  to 
their  executions. 

(2)  That  the  reason  for  the  delay  in  levying  the  execu- 
tions held  by  the  constables,  is  that  it  should  be  inferred 
that  they  are  either  suspended  or  that  the  owners  impliedly 
consented  to  suspend  them,  for  which  reason  they  are  sub- 
ordinated to  the  liens  of  the  executions  of  appellants. 

We  are  of  the  opinion,  however,  that  such  contention 
ouirht  not  to  be  sustained  under  the  facts  in  this  case. 

The  constables  had  the  statutory  period  of  seventy  days 
to  make  the  money  under  the  executions  held  by  them,  and 
they  were  liens  upon  the  goods  and  chattels  of  the  debtors 
from  the  time  they  came  into  the  constable's  hands.  The 
fact  that  the  statute  authorizes  the  issuing  of  an  execution 
on  a  judgment  before  a  justice  of  the  peace  in  less  than 
twenty  days,  does  not  enlarge  or  abridge  the  writ  when  so 
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issued;  hence  the  fact  that  such  executions  were  so  issued 
makes  no  diflference  in  that  regard,  but  they  were  in  effect 
like  other  executions  issued  after  the  expiration  of  twenty 
days.  The  evidence  fails  to  show  that  the  parties  in  whose 
favor  these  executions  in  the  hands  of  the  constable  were, 
or  their  attorneys,  consented  to  or  authorized  any  delay  in 
their  levy  or  collection,  but  on  the  contrary  it  does  show 
that  the  attorneys  of  such  parties  were  pushing  the  consta- 
bles to  collect  and  urging  the  debtors  to  pay. 

We  think  that  where  the  statute  limits  the  time  in  which 
an  officer  must  do  a  particular  thing,  such  officer  complies 
with  its  mandate  when  he  acts  within  the  prescribed  period; 
especially  ought  this  to  be  true  concerning  the  rights  of 
parties  interested  in  such  acts,  who  have  no  power  to  con- 
trol the  acts  of  the  officer  as  to  the  time  in  which  he  must 
act. 

A  constable  with  an  execution  must  act  under  the  com- 
mand of  the  writ,  and  not  by  direction  of  the  party  in  whose 
favor  it  is,  except  that  such  a  party  may  order  the  constable 
to  delay  or  not  to  execute  the  writ  at  all;  but  he  can  not 
hasten  the  time  of  its  execution  sooner  than  is  prescribed 
by  the  statute. 

It  is  contended  by  some  of  the  appellees  that  the  claim 
of  appellant  Sidelinger,  upon  which  his  judgment  and 
execution  were  based,  is  not  a  partnership  debt  of  the 
insolvents,  but  we  think  the  evidence  proves  it  was.  To 
make  it  such  it  was  not  material  that  the  note  evidencing 
it  should  be  signed  in  the  firm's  name.  It  was  signed  by 
both  members  of  the  firm,  and  the  evidence  shows  that 
what  the  note  represented  went  into  the  firm's  assets. 

Finding  no  reversible  error  was  committed  by  the  County 
Court  in  the  order  made  by  it  in  this  case,  we  affirm  it. 
Order  affirmed. 


Digitized  by  VjOOQ IC 


Third  District— May  Term,  1899.        619 

Duffner  v.  Ball. 


Mary  Daffner^  Exr'x^  y.  John  Ball  et  al.,  Impleaded 
with  Girard  Mercantile  Association. 

1.  Pleadhig — Denial  of  Liability  on  a  Promissory  Note, — By  prop- 
erly pleading  to  a  declaration  on  a  promissory  note,  signed  in  the  name 
of  a  corporation  by  its  officers,  instead  of  demurring  to  it,  the  officers 
who  are  sued  upon  it  can  raise  the  question  as  to  whether  the  note  is 
the  promise  of  the  corporation  alone  or  of  it  and  the  officers  jointly. 

Assampsit,  on  a  promissory  note.  Appeal  from  the  Circuit  Court  of 
Macoupin  County;  the  Hon.  Robert  B.  Shirlet,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1899.  Reversed  and  remanded, 
with  directions.    Opinion  filed  December  18,  1899. 

David  £.  Keefb  and  Peebles  &  Peebles,  attorneys  for 
appellant. 

Knotts  &  Terry,  attorneys  for  appellees. 

Mb.  JugfricE  Burroughs  delivered  the  opinion  of  the  court 
This  was  an  action  in  assumpsit  by  Mary  Duflfner,  execu- 
trix of  the  will  of  Xavier  Dutf  ner,  deceased,  against  the 
Girard  Mercantile  Association  and  the  appellees  jointly. 
The  declaration  contained  one  special  and  four  of  the  com- 
mon counts,  the  special  count  being  as  follows,  to  wit : 

"  In  this  action  Mrs.  Mary  Duffner,  the  plaintiff,  as  execu- 
trix of  the  last  will  and  testament  of  Xavier  Duffner, 
deceased,  by  Peebles,  Keefe  and  Peebles,  her  attorneys, 
complains  of  Girard  Mercantile  Association,  John  Ball,  A. 
F.  Hamilton  and  George  Ball,  defendants,  of  a  plea  of  tres- 
pass on  the  case  on  promises. 

For  that,  whereas,  the.  defendants  on  the  23d  day  of 
Mav,  in  the  year  1891,  in  the  county  of  Macoupin  and  State 
of  Illinois,  were  indebted  to  one  Xavier  Duffner  in  the  sum 
of  $1,000,  and  being  so  indebted  the  defendants,  in  consider- 
ation thereof,  on  that  day  made  and  executed  their  promis- 
sory note  to  the  said  Xavier  Duffner,  and  delivered  the 
same,  which  note  is  in  the  words  and  figures  following,  to 
wit: 
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$1,000.00  GiRAUD,  III.,  May  23,  1891. 

One  year  after  date  we  promise  to  pay  to  the  order  of 
Xavier  Duffner,  one  thousand  dollars, at  Girard,  111.,  value 
received,  with  interest  at  eight  per  cent  per  annum. 

GiKARD  Mercantile  Ass'n. 
John  Ball,  President. 
A.  F.  Hamilton,  Treas. 
George  Ball,  SecV. 

By  means  whereof,  the  defendants  became  liable  to  pay 
to  the  said  Xavier  Duffner  said  sum  of  one  thousand  dol- 
lars, according  to  the  tenor  and  effect  of  the  said  note,  and 
being  so  liable,  the  defendants,  in  consideration  thereof, 
then  and  there  promised  the  said  Xavier  Duffner  to  pay 
the  said  sum  of  mone}'  in  the  said  promissorv  note  men- 
tioned, according  to  the  tenor  and  effect  of  said  note.  Yet 
although  the  day  of  payment  in  said  note  mentioned  has 
long  since  elapsed,  the  defendants  have  not  paid  the  same 
to  toe  said  Xavier  Duffner  in  his  lifetime,  but  refused  so  to 
do;  and  the  plaintiff  avers  that  the  said  Xavier  Duffner 
departed  this  life  on  or  about  April  1,  189S,  leaving  a  last 
will  and  testament,  which  has  been  admitted  to  probate 
and  record  by  the  County  (^ourt  of  Macoupin  County,  Illi- 
nois, in  which  will  this  plaintiff  is  nominated  as  the  sole 
executrix  thereof,  and  she  has  been  appointed  as  such  exec- 
utrix by  the  said  County  Court  of  Macoupin  County,  and 
that  she  is  now  acting  in  said  capacity.  By  means  wLereof 
the  defendants  became  liable  to  pay  to  the  plaintiffs  the 
said  sum  of  money  in  the  said  promissory  note  mentioned, 
according  to  the  tenor  and  effect  thereof,  and  being  so  liable, 
the  defendants  promised  the  plaintiff  to  pay  to  her  the  said 
sum  of  money  in  the  said  promissory  note  mentioned,  accord- 
ing to  the  tenor  and  effect  thereof.  Yet  the  defendants 
have  not  paid  the  same  or  any  part  thereof,  nor  the  inter- 
est thereof,  to  the  plaintiff  since  the  death  of  the  said  Xavier 
Duffner,  although  often  thereto  requested,  but  they  refuse 
and  neglect  to  pay  the  same,  to  the  damage  of  the  plaintiff 
of  fifteen  hundred  dollars,  whereof  she  brings  her  suit,'-  etc. 

The  appellees,  John  Ball,  A.  F.  Hamilton  and  George 
Ball,  interposed  a  general  demurrer  to  that  count  which  the 
court  sustained;  plaintiff  excepted  and  stood  by  the  count; 
the  court  then  gave  judgment  against  the  plaintiff  for  costs, 
and  she  excepted. 

The  appellant  brings  the  case  to  this  court  by  apjMjal, 
and  assigns  the  following  errors,  to  wit: 
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"  First.  The  Circuit  Court  erred  in  sustaining  the  defend- 
ant's demurrer  to  the  first  count  of  the  plaintiffs  declara- 
tion. 

Second.  The  Circuit  Court  erred  in  rendering  judo^nient 
in  favor  of  the  defendants,  and  against  the  plaintitl  for 
costs." 

Counsel  for  the  appellant  contend  that  the  special  count 
of  the  declaration  sets  out  a  good  cause  of  action  against  all 
the  defendants,  and  therefore  the  court  committed  prejudi- 
cial error  when  it  sustained  the  demurrer  thereto;  while 
counsel  for  appellees  insist  that  the  note  set  out  inhaec  vt^rha 
in  that  count,  by  its  terms  and  the  manner  of  signing,  shows 
that  the  Girard  Mercantile  Association,  by  the  appellees  as 
president,  treasurer  and  secretary,  executed  it,  and  that  the 
corporation  alone  is  therefore  liable;  hence  the  court  prop- 
erly sustained  the  demurrer  to  that  count,  and,  since  the 
plaintiff  stood  by  the  count,  the  court  also  properly  entered 
judgment  against  her  for  costs. 

That  the  defendants  were  indebted  to  plaintiffs  decedent 
in  the  sum  of  $1,000,  and  in  consideration  thereof  executed 
and  delivered  to  him  their  promissory  note,  in  words  and 
figures  as  set  out  in  the  special  count,  are,  in  our  opinion, 
facts  well  pleaded,  which,  together  with  other  facts  mani- 
festly well  pleaded,  state  a  good  cause  of  action  against  all 
the  defendants;  and  under  the  well-established  rule  of  ]ilead- 
ing  the  demurrer  admitted  all  these  facts,  therefore  the 
Circuit  Court  should  have  overruled  the  demurrer,  and 
committed  reversible  error  when  it  sustained  the  same. 

Counsel  for  appellant  and  counsel  for  appellees,  in  their 
respective  briefs  and  arguments  filed  in  this  court,  have 
discussed  the  question  whether  the  note  described  in  hxeo 
verha  in  the  special  count,  is  the  promise  of  the  corporation 
alone  or  of  it  and  the  appellees  jointly;  but  we  do  not  feel 
called  upon  to  decide  that  question,  because  it  is  not 
involved  in  the  state  of  case  made. 

By  properly  pleading  to  the  special  count,  instead  of 
demurring  to  it,  the  appellees  could  have  raised  that  fjiies- 
tion,  and  the  court  could  then  properly  adjudicate  u|>on  it, 

as  was  done  in  Franklin  v.  Johnson,  147  III.  520. 

t 
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For  the  errors  above  pointed  out,  we  reverse  the  judgment 
of  the  Circuit  Court  and  remand  this  case  to  that  court, 
with  directions  to  overrule  the  demurrer  to  the  first  count 
of  the  declaration,  and  then  proceed  therein  as  to  law  and 
justice  appertain. 

Judgment  reversed  and  cause  remanded,  with  directions. 


Julian  P.  Lippineott  v.  The  Board  of  Edacatlon. 

1.  Revenue— jMrisdicfion  of  the  Appellate  Court  in  Cases  Relating 
to.— Under  Section  88  of  the  Practice  Act,  *'  in  all  eases  relatinir  to  the 
revenue,"  appeals  must  be  taken  directly  to  the  Supreme  Court. 

Bill  for  Injunction.— Appeal  from  the  Circuit  Court  of  Morgan 
County;  the  Hon.  Robert  B.  SmRLEY,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1899.  Dismissed.  Opinion  filed  December  20, 
1899. 

Julian  P.  Jattincott,  pro  ae. 

Charles  A.  Barnes  and  John  J.  Reeve,  attorneys  for 
appellee. 

Opinion  per  Curiam. 

This  was  a  bill  in  chancery,  brought  by  Julian  P.  Lip 
pincott,  as  a  resident  and  taxpayer  of  the  city  of  Jackson- 
ville, against  the  Board  of  Education  of  Jacksonville 
School  District,  among  other  things,  to  enjoin  the  latter 
from  "  levying  and  collecting,  or  attempting  to  levy  and  col- 
lect, or  certifying  to  the  city  council,  any  tax  in  excess  of 
two  per  centum  for  school  purposes,  without  being  author- 
ized to  do  so  by  a  majority  of  the  voters  of  the  district  at 
an  election  to  be  held  for  that  purpose." 

After  a  hearing,  the  court  entered  a  decree  dismissing  the 
bill,  to  reverse  which  appellants  bring  the  case  to  this  court 
by  appeal.  The  appellee  insists  that  inasmuch  as  the  case 
relates  to  the  revenue,  this  court  is  without  jurisdiction  to 
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entertain  such  appeal,  because,  by  the  express  provision  of 
Section  88  of  the  Practice  Act,  "  in  all  cases  relating  to  the 
revenue"  appeals  must  be  taken  directly  to  the  Supreme 
Court, 

We  think  there  is  no  doubt  but  that  this  case  is  one  relat- 
ing to  the  revenue,  within  the  meaning  of  the  said  section, 
and  that  this  court  has  no  jurisdiction  of  this  appeal  for 
that  reason.  See  Phoenix  Grain  and  Stock  Exchange  v. 
William  H.  Gleason,  22  111.  App.  373;  Webster  v.  People, 
98  111.  343;  Gunning  et  al.  v.  People  ex  rel.,  76  111.  App.  574; 
and  Claypool  Drainage  &  Levee  District  v.  C.  &  A.  R.  R. 
Ca,  81  111.  App.  433. 

The  appeal  will  therefore  be  dismissed,  with  leave  to 
appellant  to  withdraw  the  transcript  of  the  record,  his 
abstracts  and  briefs,  also  to  appellee  to  withdraw  its  brief. 
Appeal  dismissed. 


Jolm  Greene,  Assignee  of  Pritehett  &  Trexler^  et  al.^  v. 
A.  Casey  et  al. 

1.  Marshauno  Assets— Partnership  and  Individual  Liabilities. — 
It  is  a  familiar  rule  in  marshaling  assets  that  partnership  assets  shall  bo 
taken  in  discharge  of  partnership  liabilities  and  individual  assets  in  dis- 
charge of  individual  liabilities. 

Yolantary  Assignments.— Appeal  from  the  County  Court  of  Montgom- 
ery County;  the  Hon.  M.  J.  McMurby,  Judge,  presiding.  Heard  in  this 
court  at  the  November  term,  1899.  Reversed  and  remanded.  Opinion 
filed  December  20,  1899. 

Lane  &  Cooper,  attorneys  for  appellant. 

J.  M.  Truitt,  attorney  for  appellees. 

Statement.— Prior  to  April  8,1898,  Martha  Pritehett 
and  Lewis  Trexler  were  engaged  in  merchandising  at  Fill- 
more, Illinois,  under  the  name  of  Pritehett  &  Trexler. 
On  that  day  Martha  Pritehett  died,  and  Trexler  continued 
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the  business  under  the  firm  name  until  July  12, 1898,  when 
he  made  an  assignment  for  the  benefit  of  creditors.  John 
Greene  was  appointed  as  assignee  and  duly  qualified  as  such. 

In  the  County  Court  of  Montgomery  County,  tl*e  court 
taking  administration  of  the  insolvent  estate,  it  was  found 
that  the  firm  on  the  12th  of  July,  1898,  was  indebted  to 
various  creditors  for  goods  purchased  prior  to  the  8th  of 
April,  1898,  in  the  sum  of  $2,335.91;  that  the  indebtedness 
for  goods  purchased  by  Trexler  between  the  8th  of  April 
and  the  assignment  was  $2,732.45,  and  that  Trexler's  indi- 
vidual indebtedness  was  $392.80.  In  that  finding  the  court 
did  not  include  a  judgment  of  about  $800  in  favor  of  the 
McKee  Shoe  Company,  which  the  court  held  to  be  a  pre- 
ferred claim  by  reason  of  an  execution  levy  made  prior  to 
the  date  of  the  assignment.  If  the  claim  of  the  McKee 
Shoe  Company  was  for  goods  sold  prior  to  the  death  of 
Martha  Pritchett,  the  indebtedness  of  the  first  class  men- 
tioned was  over  $3,000,  instead  of  only  $2,335.91.  The 
court  further  found  that  the  indebtedness  on  the  1st  of 
April  amounted  to  $3,776.74,  and  that  the  assets  consisted 
of  goods  inventoried  at  $5,211.25;  cash,  $124.94;  good 
accounts,  $500,  and  doubtful  accounts,  $285.96. 

Greene  reported  that  he  had  received  from  the  sale  of 
goods  $5,090.44,  which  he  sold  at  retail,  excepting  the  last 
$1,400  (realized  on  a  lump  sale  at  a  discount  of  forty  per 
cent)  and  that  the  attending  expense  amounted  to  $1,235.60, 
leaving  a  balance  to  be  paid  on  claims  of  $3,854.84.  After 
deducting  the  preferred  claim  of  the  McKee  Shoe  Company 
there  was  an  insufficient  balance  to  pay  the  other  creditors, 
and  the  County  Court  ordered  the  assignee  to  make  distri- 
bution j9r(?  ra^a  among  all  the  creditors  according  to  the 
amount  of  their  respective  claims.  From  that  order  this 
appeal  is  prosecuted. 

ilR.  Justice  Harker  delivered  the  opinion  of  the  court 
Appellees  have  not  filed  a  brief  in  this  case,  and  we  could 
reverse  the  order  of  the  court  ^r^  forma  for  that  reason. 
As  the  funds  are  in  the  control  of  the  County  Court,  how- 
ever, we  have  concluded   to  express  our  views  upon  the 
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question  involved  for  the  guidance  of  that  court  in  making 
the  order  after  the  cause  is  remanded. 

It  is  a  familiar  rule  in  marshaling  assets  that  partnership 
assets  shall  be  taken  in  discharge  of  partnership  liabilities, 
and  that  individual  assets  be  taken  in  discharge  of  individ- 
ual liabilities.  As  the  claims  of  partnership  creditors  can 
not  be  satisfied  out  of  the  individual  assets  of  any  member 
of  the  partnership  until  the  claims  of  his  individual  credit- 
ors have  been  satisfied,  so  the  claims  of  individual  creditors 
can  not  be  satisfied  out  of  the  interest  which  the  individual 
partner  has  in  the  partnership  assets  until  after  all  partner- 
ship creditors  are  paid.  In  this  case  it  is  contended  that 
all  the  goods  taken  by  the  assignee,  those  purchased  by  the 
surviving  partner  after  the  death  of  Martha  Pritchett,  as 
well  as  those  purchased  before,  were  partnership  assets,  but 
that  in  distributing  the  proceeds  the  creditors  having 
claims  for  goods  sold  prior  to  the  death  of  Martha  Pritchett 
only,  should  be  treated  as  partnership  creditors,  while  those 
having  claims  for  goods  sold  after  that  time  should  be 
treated  as  individual  creditors  of  Trexler.  It  is  insisted 
that  after  paying  in  full  the  first  mentioned  class  of  cred- 
itors, one-half  of  the  balance  should  be  paid  to  the  executor 
of  Martha  Pritchett  and  the  other  half  be  distributed 
among  the  individual  creditors  of  Trexler  pro  rata. 

From  the  time  of  the  dissolution  of  the  partnership  by 
the  death  of  Martha  Pritchett  to  the  time  of  the  execution 
of  the  deed  of  assignment,  the  partnership  liabilities  were 
reduced  from  $3,776.74  to  $2,335.91,  and  the  amount  of  the 
McKee  Shoe  Company  judgment;  the  business  was  carried 
on  in  the  firm  name  and  the  goods  purchased  by  Trexler 
were  treated  as  partnership  assets.  The  reduction  of  the 
old  indebtedness  nearly  $1,000,  was,  no  doubt,  accomplished 
in  some  measure  by  a  sale  of  the  goods  purchased  by  hini 
after  the  death  of  his  partner.  If  that  is  true,  an  o?dcr 
that  would  allow  her  estate  the  benefit  of  such  a  reduction 
and  give  it  one-half  of  the  balance  after  paying  the  old 
claims  would  manifestly  be  inequitable  to  the  creditoi-s 
who  had  sold  the  goods  to  Trexler  after  her  death. 

The  evidence  in  the  record  before  us  does  not  disclose  suf- 
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ficient  facts  to  enable  us  to  direct  exactly  what  order  should 
be  made.  If  after  hearing  further  evidence  the  County 
Court  shall  find  that  the  fair  cash  value  of  the  assets  on 
hand  at  the  time  of  the  death  of  Martha  Pritchett,  after 
deducting  expenses  and  costs,  equaled  or  exceeded  $3,776.74, 
then  the  claims  which  existed  at  the  time  of  her  death 
should  be  paid  in  full.  If  the  court  should  find  that  the 
fair  cash  value  after  the  deduction  of  expenses  and  costs, 
was  less  than  that  sum,  those  claims  should  bepaid^>n> 
rata  in  the  ratio  that  the  net  value  bears  to  $3,776.74.  The 
balance  should  be  paid  pro  raia  to  the  creditors  who  sold  to 
Trexler  after  the  death  of  Martha  Pritchett.  It  would  be 
unjust  to  the  last  named  creditors,  under  the  circumstances, 
to  pay  any  of  the  balance  to  the  executor  of  Martha 
Pritchett  or  other  creditors  of  Trexler.  The  order  will  be 
reversed  and  the  cause  remanded  for  further  action  by  the 
County  Court 


George  H.  Holeton  y.  Hannah  M.  Thayer  et  al. 

1.  Administration  op  Estates— TTAen  Legatees  Must  Account  far 
Moneys  Received,— -Where  an  heir  receives  the  proceeds  of  the  sale  of  an 
estate  the  burden  is  upon  him  to  account  for  the  same. 

2.  Equtfy  Frxctior— When  Jurisdiction  Will  he  iSe^amed— Where 
a  court  of  equity  acquires  jurisdiction  for  any  purpose,  it  will  retain  it 
for  every  purpose,  to  the  end  that  full  and  complete  justice  may  be  done 
between  the  parties  and  an  end  put  to  the  litigation. 

Bill  to  BemoTe  a  Cloud,  etc.— Appeal  from  the  Circuit  Court  of 
Vermilion  County;  the  Hon.  Ferdinand  Bookw alter,  Judge,  presid- 
ing. Heard  in  this  court  at  the  May  term,  1899.  AfQrmed  in  pert, 
reversed  in  part,  and  remanded.  Opinion  filed  September  dO,  1899.  Re- 
hearing denied  December  18,  1899. 

Adams  &  Blackburn,  attorneys  for  appeUant 

Dyer  &  Wallbridoe,  attorneys  for  Hannah  M.  Thayer, 
appellee. 

WiL8(jN  &  Buckingham,  attorneys  for  J.  W.  Holeton, 
appellee. 
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Mr.  Justice  Wright  delivered  the  opinion  of  the  court. 

In  the  beginning  this  was  a  bill  in  equity,  filed  by  Han- 
nah M.  B.  Thayer  against  appellant  and  others,  to  quiet 
title  to  eighty  acres  of  land  rendered  uncertain  by  the  will 
of  her  grandfather,  Francis  H.  Holeton,  from  whom  she 
derived  title,  and  to  remove  as  a  cloud  upon  such  title  the 
claim  of  appellant  to  the  specific  legacy  of  $1,000  named  in 
the  will.  John  W.  Holeton  and  appellant,  sons  of  Francis 
H.  Holeton,  being  defendants  to  the  bill  of  appellee  Thayer, 
filed  separate  cross-bfUs,  the  former  to  remove  a  cloud  upon 
'the  land  devised  to  him  by  the  will  of  the  father  for  the 
same  cause  stated  in  Mrs.  Thayer's  bill,  and  the  latter,  to 
enforce  a  lien  claimed  in  his  favor  against  lands  devised  by 
the  will  for  the  payment  of  the  specific  legacy  of  $1,000, 
given  to  him  by  the  same  will,  and  also  for  an  accounting 
and  distribution  of  certain  money  of  the  proceeds  of  lands 
directed  to  be  sold  under  the  terms  of  the  will,  and  for  rents 
of  other  lands.  Upon  the  hearing  the  court  decreed  in 
favor  of  complainant  in  the  original  bill,  John  W.  Holeton, 
upon  his  cross-bill,  and  against  George  H.  Holeton,  from 
which  the  latter  appeals  to  this  court. 

The  will  of  Francis  H.  Holeton,  deceased,  was  admitted 
to  probate  in  Vermilion  county  July  2,  1888,  by  which  he 
gave  all  his  property,  both  real  and  personal,  to  his  wife, 
Hannah  8.  Holeton,  for  her  use  while  she  might  live,  and  at 
her  death  to  his  son,  John  W.  Holeton,  and  to  his  grand- 
daughter, Hannah  M.  Brenn  (now  Thayer),  eighty  acres  of 
land  each,  described  in  the  will  as  being  in  Vermilion 
county,  and  to  his  son,  George  H.  Holeton,  $1,000;  provided, 
that  if  there  should  not  be  that  amount  of  money  in  hand 
arising  from  the  sale  of  real  estate  or  personal  property,  the 
balance  should  be  equally  divided  and  paid  by  John  W. 
Holeton  and  Hannah  M.  Brenn;  the  will  directed  the  home 
place  to  be  sold  and  the  proceeds  applied  on  any  indebted- 
ness that  he  might  owe,  the  balance,  if  considerable,  to  be 
loaned  on  real  estate  security,  and  appointed  John  W.  Hole- 
ton  executor. 

Hannah  S.  Holeton,  the  widow,  died  in  1897.    John  W. 
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Holeton  never  qualified  as  executor.  The  parties,  after  the 
will  was  probated,  made  a  written  agreement  concerning  a 
distribution  of  the  property,  but  it  was  never  executed,  and 
from  the  evidence,  apparently  abandoned  by  all,  and  the 
will  was  thereafter  relied  and  acted  upon  as  the  basis  for 
such  distribution  and  title.  After  this  agreement  the  par- 
ties joined  in  a  sale  and  deed  of  conveyance  of  the  home 
place  for  $3,000,  the  money  going  into  the  hands  of  John 
W.  Holeton,  who  paid  a  mortgage  of  $1,500  upon  the  lands 
of  the  estate,  and  $1,000  to  George  H.  Holeton,  who,  in  his 
cross-bill,  claimed  that  the  money  so  paid  him  from  the 
proceeds  of  such  sale  was  in  consideration  of  his  joining  in 
the  deed  of  conveyance  of  the  home  place,  and  that  it  was 
not  a  payment  of  the  specific  legacy  mentioned  in  the  will, 
which,  as  he  averred,  was  still  due  and  unpaid,  and  for 
which  he  was  entitled  to  a  lien  for  its  payment  against  the 
lands  of  John  W.  Holeton  and  Hannah  M.  B.  Thayer. 
After  an  examination  of  the  evidence  we  think  it  fully 
warranted  and  sustains  the  finding  of  the  chancellor,  that 
the  $1,000  paid  to  George  H.  Holeton  was  received  and 
accepted  by  him  in  payment  of  the  legacy  named  in  the 
will  of  his  father.  Had  the  executor  qualified,  or  had  an 
administrator  with  the  will  annexed  been  appointed,  the 
home  place  could  have  been  sold  without  George  H.  Hole- 
ton  joining  in  the  deed,  and  it  is  not  reasonable  to  suppose 
it  was  agreed  by  others  interested  that  he  should  receive 
$1,000  merely  to  avoid  such  appointment.  He  had  repeat- 
edly declared  in  his  letters  that  he  wished  to  stand  by  the 
will,  and  there  was  no  other  basis  upon  which  the  $1,0()0 
could  be  rightfully  paid  to  him,  unless  the  will  was  in  some 
way  disregarded,  and  that  would  have  been  against  his 
expressed  wish  and  the  interest  of  others.  He  got  just 
what  was  willed  to  him,  and  we  can  not  conceive  he  has  any 
just  ground  of  complaint  in  this  respect,  and  it  is  our  opin- 
ion the  decree  of  the  court  in  this  regard  is  fully  sustained 
by  the  evidence,  and  it  was  proper  to  free  the  lands  from 
the  shadow  of  such  a  claim. 

Inasmuch  as  it  is  admitted  that  John  W.  Holeton  re- 
ceived the  $3,000,  proceeds  of  the  sale  of  the  home  pkce, 
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the  burden  was  upon  him  to  account  for  the  same.  The 
evidence  does  not  in  any  satisfactory  manner  account  for 
the  $500  remaining  in  his  hands  after  paying  his  brother 
George  and  the  mortgage.  It  is  true  he  claims  to  have 
paid  it  out  upon  the  indebtedness  of  the -estate,  but  there  is 
no  evidence  of  other  debts  than  the  $1,500  mortgage.  If 
he  assumed  to  pay  debts  without  having  them  probated 
against  the  estate,  he  thereby  assumed  the  burden  of  pro- 
ducing evidence  that  would  be  sufficient  to  prove  such 
claims  in  the  Probate  Court  in  case  of  objection. 

If  he  received  rents,  and  they  were  unexpended  in  his 
hands  when  the  mother  died,  they  also  should  be  accounted 
for.  We  are  not  satisfied  with  the  decree  upon  the  subject 
of  the  accounting  for  the  balance  of  the  proceeds  of  the  sale 
of  the  home  place,  and  the  alleged  rents  of  land  while  the 
mother  was  living.  We  have  no  doubt  the  rule  is  that 
where  a  court  of  equity  acquires  jurisdiction  for  any  pur- 
pose it  will  retain  it  for  every  purpose,  to  the  end  that  full 
and  complete  justice  may  be  done  between  the  parties  and 
an  end  put  to  the  litigation. 

The  decree  of  the  Circuit  Court  will  be  reversed  so  far  as 
it  relates  to  the  balance  of  $500  proceeds  of  the  sale'of  the 
home  place,  and  in  respect  to  the  alleged  rents,  and  the 
cause  remanded  to  the  Circuit  Court,  with  directions  to 
give  the  parties  leave,  if  they  shall  so  desire,  to  re-try  the 
cause  with  respect  to  those  parts  of  the  decree  hereby  re- 
versed, and  the  decree  of  the  Circuit  Court  in  all  other 
respects  will  be  affirmed,  and  the  costs  of  this  court  equally 
divided  between  appellant  and  the  appellee  John  W.  Hole- 
ton,    Affirmed  in  part,  reversed  in  part,  and  remanded. 


Emma  Gaby,  for  Herself  and  Montgomery  County,  v. 
Mary  Palmer  Hankins. 

1.    Gambling— iJecorery  of  Money  Lost  af.— Under  Section  183  of 
the  Criminal  Code  a  building  used  as  a  framing  house,  or  which  tlie 
owner  knowingly  permits  to  be  ussd  for  gaming  purposes,  may  be  sold 
Vol.  LXXXVI  31 


Digitized  by  VjOOQ IC 


530  Appellate  Courts  of  Illinois. 

Vol.  86.]  Gaby  v.  Hankins. 

to  pay  a  judgment  recovered  under  Section  132  of  such  Code,  and  proceed- 
ings may  be  bad  to  subject  the  same  to  the  payment  of  such  judgment, 
either  before  or  after  execution  issues  against  the  property  of  the  peraon 
against  whom  tlie  judgment  was  recovered. 

2.  Same— PVTio/  t»  Sufficient  to  Put  the  Owner  of  Premises  upon 
Jngutrj^.— The  fact  that  t^  owner,  after  receiving  complaints  that  bis 
premises  were  being  used  for  gambling  purposes,  visited  them  and  saw 
there  a  poker  table  and  other  furniture,  this,  even  if  he  were  not 
familiar  with  the  paraphernalia  of  a  gambling  room,  was  sufficient  to 
put  him  upon  inquiry. 

8.  &AMR— Remedy  in  CJiancery.^The  court  is  of  opinion  that  a  bill  in 
equity  can  be  maintained  to  subject  property  used  for  gambling  pur- 
poses to  the  paym^it  of  a  judgment  recovered  by  special  action  on  the 
case  against  the  winners  of  money  lost  at  gaming  in  such  property. 

4.  SAMB—TViaZ  by  Jury  Not  a  Matter  of  Right.—The  defendant  in  a 
suit  under  Section  183  of  the  Criminal  Code  is  not  entitled  to  a  trial  by 
jury  as  a  matter  of  right,  and  the  finding  of  the  jury  in  such  a  pro- 
ceeding is  merely  advisory. 

5.  Equity  Practice— In  Jury  TricUs.—U  a  judge,  sitting  as  a 
chancellor,  prefers,  by  reason  of  the  unsettled  condition  of  his  mind, 
after  hearing  the  evidence  submitted  upon  an  issue,  to  have  the  advice 
of  another  jury,  he  should  set  the  verdict  aside  and  impanel  another 
jury  to  retry  such  issue. 

Bill  to  Subject  Property  Used  for  Gambling  Purposes  to  the 
Payment  of  a  Judgment— Error  to  the  Circuit  Court  of  Montgomery 
County;  the  Hon.  Samuel  L.  Dwioht,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1899.  Reversed  and  remanded.  Opinion 
filed  December  18,  1899. 

W.  A.  HowETT  and  Lane  &  Coopeb,  attorneys  for  plaintr 
iff  in  error. 

Creiohton  &  Oardner,  attorneys  for  defendant  in  error. 

Mr.  Justice  Barker  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  presented  to  the  Circuit  Court  a 
bill  in  equity,  charging  that  the  defendant  in  error  leased 
certain  real  estate,  which  she  owned  in  the  city  of  Litch- 
field, to  one  F.  M.  Lloyd,  who  sublet  it  to  John  M.  Smith, 
William  Stout  and  George  Felkel,  to  be  used  as  a  gambling 
house;  that  in  the  spring  of  1892  John  H.  Gitby,  the  hus- 
band of  plaintiff  in  error,  lost  $1,628  in  the  house;  that  she 
subsequently  brought  suit  against  Smith,  Stout,  and  Felkel 
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under  Section  132,  Chapter  38  of  the  Revised  Statutes,  to 
recover  treble  the  value  of  the  money  so  lost,  one-half  to 
her  use  and  one-half  to  the  county  of  Montgomery,  and 
recovered  a  judgment  against  them  for  $4,914;  that  an 
execution  was  issued  on  said  judgment  but  was  returned 
nulla  honay  and  that  she  has  not  been  able  to  obtain  satis- 
faction of  the  judgment  because  of  the  insolvency  of  Smith, 
Stout  and  Felkel.  The  bill  charged  that  the  use  of  the 
premises  as  a  gambling  house  was  with  the  knowledge  and 
consent  of  defendant  in  error,  and  prayed  that  they  be  sub- 
jected to  the  payment  of  the  judgment.  An  answer  was 
filed  admitting  ownership  of  the  property,  and  the  leasing 
to  Lloyd,  but  denying  that  it  was  leased  to  Lloyd  to  be 
used  by  him  as  a  gaming  house,  or  that  it  was  so  used  either 
by  him.  Smith,  Stout  or  Felkel,  with  the  consent  or  knowl- 
edge of  defendant  in  error.  After  the  filing  of  a  replica- 
tion, the  following  issues  of  fact,  at  the  request  of  the 
defendant  in  error,  were  submitted  to  a  jury :  First,  did  the 
defendant  lease  the  premises  to  be  used  by  him  as  a  com- 
mon gaming  house  I  Second,  did  Lloyd  sublet  the  prem- 
ises to  Smith,  Stout  and  Felkel  to  be  used  as  a  gaming 
house,  with  the  knowledge  and  consent  of  the  defendant  ? 
Third,  did  the  defendant  knowingly  permit  the  premises  to 
be  used  by  any  of  said  parties  as  a  gaming  house  ?  The 
jury  found  for  the  defendant  upon  each  of  the  issues,  but 
the  court,  upon  the  hearing  of  a  motion  for  new  trial,  set 
aside  the  verdict,  and  directed  that  the  issues  be  submitted 
to  another  jury.  Subsequently  a  rehearing  of  the  motion 
for  a  new  trial  was  argued  and  the  court  vacated  the  order 
setting  aside  the  verdict.  At  the  next  term  of  court,  the 
motion  to  set  aside  the  verdict  was  renewed,  and  a  motion 
made  by  the  plaintiff  in  error  for  a  decree  in  her  favor  not- 
withstanding the  verdict.  Both  motions  were  overruled, 
and  an  order  dismissing  the  bill,  for  the  reason  that  there  is 
no  remedy  in  chancery  in  this  character  of  case,  and  for  the 
further  reason  that  the  verdict  of  the  jury  is  conclusive, 
entered. 
Section  132  of  the  Criminal  Code  provides  that  any 
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person  who  has  lost  ten  dollars  or  more,  at  cards,  dice,  or 
other  games  of  chance,  may  sue  and  recover  from  the  winner 
the  money  so  lost,  and  that  in  case  he  shall  not  so  sue 
within  six  months,  it  shall  be  lawful  for  any  person  to  sue 
for  and  recover  treble  the  amount  of  money  lost,  by  special 
action  on  the  case  against  the  winner,  one-half  to  the  use 
of  the  county  and  one-half  to  the  person  suing.  Section 
133  provides  that  any  building  or  premises  used  as  a  gam- 
ing house,  or  which  the  owner  knowingly  permits  to  be 
used  for  gaming  purposes,  may  be  sold  to  pay  any  judg- 
ment recovered  under  section  132,  and  that  proceedin«rs 
may  be  had  to  subject  the  same  to  the  payment  of  such 
judgment,  either  before  or  after  execution  shall  issue  against 
the  property  of  the  person  against  whom  the  judgment 
was  recovered. 

In  this  case  the  evidence  shows  that  John  H.  Gaby  lost 
large  sums  of  money  in  a  common  gaming  house,  operated 
by  Lloyd,  Smith,  Stout  and  Felkel,  upon  premises  leased 
by  defendant  in  error  to  Lloyd;  that  no  suit  to  recover  back 
the  money  within  six  months  after  losing  the  same  having 
been  brought  by  him,  his  wife,  the  plaintiff  in  error,  recov- 
ered a  judgment  for  her  use  and  that  of  the  county,  for 
treble  the  amount  lost,  $4,914,  against  Smith,  Stout  and 
Felkel,  and  that  because  of  the  insolvency  of  the  defend- 
ants, the  judgment  has  never  been  satisfied. 

That  the  house  in  question  was  a  common  and  notorious 
gaming  house  for  years  is  not  disputed.  The  only  fric- 
tional  question  of  fact  in  the  controversy  is,  whether  defend- 
ant in  error  knowingly  permitted  it  to  be  used  as  such. 

A  careful  review  of  the  record  leads  us  to  the  conclusion 
that  the  finding  of  the  jury  upon  that  issue  is  against  the 
preponderance  of  the  evidence.  That  the  upstairs  room  of 
the  building  in  question  was  used  for  gambling  purposes,  for 
several  years  before  Gaby  lost  his  money,  was  a  matter  of 
common  repute  in  Litchfield.  Complaints  had  been  made  to 
the  defendant  in  error  of  the  bad  character  of  the  house. 
She,  at  one  time,  after  receiving  those  complaints,  visited  the 
room  while  occupied  by  Smith,  Stout  and  Felkel,  and  there 
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saw  a  poker  table  and  other  furniture  which,  even  if  she 
was  not  familiar  with  the  paraphernalia  of  a  gaming  room, 
was  sufficient  to  put  her  on  inquiry.  She  knew  that  Lloyd 
was  indicted  for  keeping  the  house  as  a  common  gaming 
house,  appeared  as  a  witness  when  he  was  tried.  She  knew 
that  the  grand  jury  of  the  county  had  returned  an  indict- 
ment against  her  under  a  former  name  by  permitting  the 
house  to  be  used  as  such. 

The  trial  court  evidently  entertained  the  same  view,  for 
when  the  motion  for  a  new  trial  was  first  argued,  the  ver- 
dict was  set  aside. 

It  is  most  earnestly  contended  by  counsel  for  defendant 
in  error  that  a  bill  in  equity  can  not  be  maintained  to  sub- 
ject the  property  of  the  owner  to  the  payment  of  a  judg- 
ment recovered  by  special  action  on  the  case  against  the 
winners  of  money  lost  at  gaming.  For  the  reason  that  the 
statute  is  a  highly  penal  one,  and  that  the  beneficiaries  of 
the  judgment  are  not  the  parties  who  lost  the  money,  it  is 
urged  that  unless  there  is  some  legislative  provision  for  the 
remedy  being  enforced  by  bill  in  chancery,  the  door  of  that 
branch  of  the  court  will  be  closed  against  a  litigant  seeking 
satisfaction  of  a  judgment  out  of  the  property  where  the 
money  was  lost. 

It  occurs  to  us  that  counsel  would  be  in  better  position  to 
urge  that  contention  had  they  raised  the  question  by 
demurrer  to  the  bilL  Instead  of  demurring,  they  filed  an 
answer  denying  the  material  averments  in  the  bill,  and 
requested  that  a  jury  be  impaneled  to  try  the  issues  of  fact. 
We  can  not  agree  with  counsel's  contention  as  a  proposition 
of  law,  however.  The  question  has  never  been  considered 
by  our  Supreme  Court,  or  either  of  the  Appellate  Courts  of 
the  State,  so  far  as  we  are  advised.  The  provision  is  iden- 
tical with  the  one  contained  in  section  10  of  the  dram  stop 
act,  which  makes  the  property,  in  which  was  sold  the  liquor 
that  occasioned  the  injury  to  a  party  recovering  a  judg- 
ment, subject  to  sale  to  satisfy  the  judgment.  We  have 
never  entertained  a  doubt  as  to  the  right  of  a  party  seeking 
satisfaction  of  a  judgment  out  of  the  owner's  property. 
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under  section  10  of  that  act,  doing  so  by  bill  in  chancery. 
While  the  right  has  not  been  expressly  declared  by  our 
Supreme  Court,  it  has,  at  least,  been  countenanced  by  the 
Su])rerae  Court  and  by  one  of  the  Appellate  Courts.  Bell 
V.  Cassem,  158  111.  45;  Castle  et  al.  v.  Fogarty,  19  111.  App. 
442;  Bell  v.  Cassera,  66  111.  App.  260. 

We  can  not  agree  with  the  contention  of  defendant  in 
error,  and  the  holding  of  the  court  below,  that  the  verdict  of 
the  jury  was  conclusive.  This  is  not  a  criminal  prosecution, 
but  a  civil  proceeding  to  enforce  a  penal  statute,  and  there 
can  be  no  greater  reason  why  the  finding  of  the  jury  for 
the  defendants  should  be  regarded  as  conclusive  than  in  an 
action  of  debt  to  recover  a  statutory  penalty. 

Defendant  was  not  entitled  to  a  trial  by  a  jury  as  a  mat- 
ter of  right,  and  the  finding  of  the  jury  was  merely  advi- 
sory. If  the  court  was  not  satisfied  with  the  verdict,  a 
decree  should  have  been  rendered  for  the  complainant,  not- 
withstanding the  verdict,  or  it  should  have  been  set  aside 
and  the  cause  submitted  to  another  jury.  If  the  evidence 
convinced  the  mind  of  the  court  that  the  preponderance 
ui>on  the  issues  tried  was  with  the  complainant,  then  it  was 
his  duty  to  o  rant  the  relief  sought  by  the  bill,  regardless  of 
what  the  jury  had  said  about  it.  If  he  preferred,  by  reason 
of  the  unsettled  condition  of  his  mind,  after  hearing  the 
evidence,  to  have  the  advice  of  another  jury,  he  should  have 
set  the  verdict  aside  and  impaneled  another  jury  to  try 
the  issue.  We  take  it  that  such  was  the  condition  of  the 
court's  mind  at  the  time  of  sustaining  the  motion  for  a  new 
trial  and  entering  an  order  to  submit  the  issues  to  another 
jury.  For  that  reason  we  do  not  feel  warranted  in  revers- 
ing the  decree  with  directions  to  render  a  decree  granting 
the  relief  sought  by  the  bill.  We  prefer  to  reverse  the 
decree  and  remand  the  cause  for  further  proceedings  in  the 
Circuit  Court.    Reversed  and  remanded. 
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Martin  Jelinski  ?.  The  Belt  By.  Co.  et  al. 

1.  Railroads— Du/y  Toward  Trespassers,  —Toward  a  trespasser  using 
the  yards  or  tracks  of  a  railroad  company  for  foot  passage,  and  with- 
out an  invitation  to  do  so,  the  company  is  under  no  obligation  of  care 
and  caution  in  the  movement  of  its  trains,  and  can  not  be  charged  with 
liability  except  in  case  of  willful  or  wanton  negligehce. 

2.  Same— C7«e  of  Tracks  by  Assent  or  Invitation,— If  the  place  at 
which  a  person  is  injured  in  passing  over  a  railroad  track  is  not  a  public 
street,  but  has  been  so  far  used  by  the  public  as  to  show  an  invitation  or 
assent  by  the  company  to  such  use,  the  rule  as  to  trespassers  has  not 
been  applied,  but  railroad  companies  have  been  held  obligated  to  the 
exercise  of  care  in  the  movement  of  their  trains  in  relation  to  such 
ways  and  the  people. 

8.  Same— Pr?M>  are  Trespassers.— A  right  of  way  of  a  railroad  com- 
pany is  the  exclusive  property  of  such  company,  upon  which  no  unau- 
thorized person  has  the  right  to  be,  and  one  who  travels  upon  such  right 
of  way,  as  a  foot-way,  and  not  for  any  business  with  the  railroad,  is  a 
wrongdoer  and  a  trespasser;  and  the  mere  acquiescence  of  the  com- 
pany in  such  user  does  not  give  right  to  so  use  it,  or  create  any  obliga- 
tion for  his  especial  protection. 

4.  Same— Effect  of  Permission  to  Pass  over  Tracks, — A  mere  naked 
license  or  permission  to  enter  or  pass  over  an  estate  will  not  create  a 
duty  or  impose  an  obligation  on  the  part  of  the  owner  to  provide  against 
the  danger  of  accident. 

5.  SxyLE- Running  Ttxiins  at  a  Greater  Rate  of  Speed  than  Alloiced 
by  Ordinance,— The  fact  that  a  railroad  company  is  running  its  train  at 
a  greater  rate  of  speed  than  allowed  by  ordinance  does  not  relieve  per- 
sons from  the  exercise  of  ordinary  care,  nor  can  the  speed  of  the  train 


536 


\  86    WB 


(535) 

Digitized  by  VjOOQ IC 


536  Appellate  Coorts  of  Illinois. 

Vol.  86.]  Jelinski  v.  Belt  Ry.  Co. 

alone  be  regarded  as  furnishing  a  sufficient  reason  for  holding  that  an 
injury  was  willful  or  wanton. 

Action  In  Case. — Appeal  from  the  Circuit  Court  of  Cook  County;  ttte 
Hon.  Elbridoe  Hanect,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1899.    Affirmed.    Opinion  filed  January  18,  1900. 

Statement. — Appellant  brought  this  suit  to  recover  for 
personal  injuries  sustained,  it  is  alleged,  through  negligence 
of  appellee.  Appellant  resided  on  the  West  Side  of  the 
city  of  Chicago.  At  the  time  of  the  injury  in  question 
he  was  attempting  to  go  from  the  South  Side  of  the  city  to 
his  home  upon  the  West  Side.  He  started  from  a  point 
on  Twenty-first  street.  It  was  necessary  to  cross  the  Chi- 
caofo  river  in  order  to  reach  his  home.  There  were  bri<lo:es 
for  team  and  foot  transit  upon  Twenty-second  street  south, 
and  upon  Sixteenth  street  north.  There  was  also  a  railroad 
bridge,  known  as  the  Pennsylvania  bridge,  which  crossed 
the  river  between  these  two  public  bridges.  It  was  a  private 
bridge,  but  could  be  crossed  by  foot  passengers.  Appellant 
determined  to  cross  the  river  by  way  of  the  Pennsylvania 
railroad  bridge.  To  reach  this  bridge  he  went  to  Twentieth 
street  and  proceeded  west  upon  Twentieth  street  to  its 
western  end,  where  it  abuts  the  railroad  yards  used  by 
appellee.  The  entrance  upon  the  Pennsylvania  bridge  was 
almost  directly  west  of  this  western  terminus  of  Twentieth 
street.  There  was  no  street,  team-way  or  foot-path  from 
the  end  of  Twentieth  street  to  the  railroad  bridge.  But 
there  was  a  drive-way  for  teams,  partially  planked  and 
graveled,  which  proceeded  from  the  western  terminus  of 
Twentieth  street  to  an  elevator,  located  in  the  yards  and 
northwesterly  from  the  end  of  Twentieth  street,  and  the 
evidence  discloses  that  such  drive-way  was  also  used  by  foot 
passengers  in  going  to  and  from  the  elevator.  Appellant 
proceeded  westerly  from  the  terminus  of  Twentieth  street 
across  the  tracks,  and  upon  this  drive-way  toward  the  ele- 
vator. It  does  not  definiteh^  appear  from  the  evidence  why 
he  abandoned  a  straight  course  to  the  west  toward  the 
bridge  and  deflected  to  the  northwest  toward  the  elevator, 


Digitized  by  VjOOQ IC 


First  District — March  Term,  1899.        637 

Jelinski  v.  Belt  Ry.  Co. 

except  it  was  for  the  purpose  of  getting  around  a  train 
which  stood  north  and  south  across  his  course.  He  had  no 
business  at  the  elevator,  was  not  going  there,  and  used  the 
road  to  the  elevator  merely  on  his  way  to  the  railroad 
bridge.  While  attempting  to  pass  around  the  northern 
end  of  the  train  of  appellee,  which  stood  across  his  course, 
the  train  was  backed,  without  warning  of  its  approach,  and 
ran  over  and  injured  appellant.  There  was  evidence  tend- 
ing to  show  that  the  train  was  started  without  the  ringing 
of  a  bell  or  blowing  of  a  whistle,  and  contrary  to  the  statute 
in  that  regard.  Appellant  was  accompanied  by  one  person. 
There  was  no  evidence  to  show  that,  at  the  time  he  was 
injured,  there  were  any  number  of  persons  passing  through 
the  yards,  to  or  from  the  elevator,  or  elsewhere,  or  that 
there  were  any  other  circumstances  requiring  unusual  cau- 
tion on  the  part  of  appellee  in  moving  its  trains  through  its 
3'ards. 

Upon  the  trial  the  cour't,  at  the  close  of  the  evidence 
presented  by  appellant,  directed  a  verdict  of  not  guilty. 
From  judgment  upon  such  verdict  this  appeal  is  prosecuted. 

Edward  Maheb  and  J.  V.  O'Donnell,  attorneys  for 
appellant. 

Edgar  A.  Bancroft,  attorney  for  appellee. 

Mb.  Presidino  Justice  Sears  delivered  the  opinion  of  the 
court. 

The  only  question  presented  upon  this  appeal  is  as  to 
whether  the  court  erred  in  peremptorily  directing  a  verdict 
of  not  guilty. 

It  is  contended  by  counsel  for  appellant,  first,  that 
appellant  was  upon  a  public  way,  crossing  the  tracks  of 
appellee,  viz.,  the  wagon  track  to  the  elevator ;  that  he  was 
rightfully  there;  that  such  public  way  was  used  by  the 
public  with  consent  of  appellee,  and  that  therefore  the 
api^ellant  was  not  a  trespasser;  and  that  the  appellee  owed 
him  duty  in  exercise  of  ordinary  care  to  avoid  injuring  him 
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while  he  was  thus  using  such  public  way.  It  is  contended, 
secondly,  that  the  negligence  of  appellee  in  starting  its 
train,  without  the  warning  required  by  the  statute,  was 
such  willful  and  wanton  negligence  as  would  render  it  liable 
even  to  a  trespasser  thereby  injured. 

In  deciding  the  first  question,  it  is  necessary  to  determine 
whether  the  appellant  was  in  such  use  of  the  passage-way 
over  the  tracks  as  to  be  entitled  to  claim  that  appellee 
owed  a  duty  of  care  toward  him. 

There  is  a  long  line  of  decisions  of  this  State  which  hold 
that,  as  toward  a  trespasser  using  the  yards  or  tracks  of  a 
railroad  company  for  foot  passage,  and  without  invitation 
thereto,  the  railroad  company  is  under  no  obligation  of  care 
and  caution  in  the  movement  of  its  trains,  and  can  not  be 
charged  with  liability  except  in  case  of  willful  or  wanton 
negligence.  I.  C.  R  R.  Co.  v.  Godfrey,  71  111.  600;  I.  C. 
R.  R.  Co.  V.  Iletherington,  83  111.  510 ;  L.  S.  &  M.  S.  R.  R 
Co.  V.  Hart,  87  111.  529 ;  Blanchard  v.  L.  S.  &  M.  S.  R  R 
Co.,  126  111.  416 ;  I.  C.  R  R  Co.  v.  Noble,  142  111.  578 ;  The 
Wabash  R  R  Co.  v.  Jones,  163  111.  167;  L.  S.  &  M.  S.  R 
R  Co.  V.  Clark,  41  111.  App.  343 ;  C,  R  I.  &  R  R  R  Co. 
V.  Bednorz,  57  111.  App.  309. 

There  are  other  cases  in  which  it  has  been  held  that  the 
place  at  which  the  person  injured  in  passing  over  or  upon 
the  railroad  tracks,  though  not  a  public  street,  yet  was  so 
far  used  by  the  public  in  crossing  the  tracks  or  yards  of  the 
railroad  company  as  to  show  an  invitation  or  assent  by 
the  company  to  such  use,  and  in  such  case  the  rule  as  to 
trespassing  has  not  been  applied,  but  on  the  contrary  the 
company  has  been  hold  obligated  to  the  exercise  of  care  in 
the  movement  of  its  trains  in  relation  to  such  passage-ways 
and  the  people  using  them.  R,  Ft  W.  &  C.  R}'-.  Co.  v. 
Callaghan,  157  111.  406;  C.  &  A.  R  R  Co.  v.  O'Neil,  172 
111.  527;  C,  B.  &  Q.  R  R  Co.  v.  Murowski,  179  111.  77; 
The  same  rule  is  adopted  in  other  jurisdictions.  Swift  v. 
S.  I.  R  T.  R  R.  Co.,  123  N.  Y.  645 ;  Taylor  v.  D.  &  II.  C. 
Co.,  113  Pa.  St  162;  Roth  v.  Union  Depot  Co.,  43  Pac. 
Rep.  641. 
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The  Supreme  Courts  of  Maryland  and  Massachusetts  re- 
pudiate this  doctrine  as  applied  by  the  New  York  court, 
and  limit  its  application  to  an  invitation,  express  or  implied, 
by  the  company  to  use  its  property.  B.  &  O.  R.  E.  Co.  v. 
State,  62  Md.  479 ;  Chenery  v.  Fitchburg  R  R  Co.,  160 
Mass.  211. 

The  decisions  in  these  cases  are  based  upon  a  well  defined 
distinction  between  mere  passive  license  by  failure  to  pre- 
vent use,  which  would  leave  the  person  using  the  property 
a  bare  licensee,  and  an  express  or  implied  invitation  to  use, 
which  would  create  obligation  and  duty  on  the  part  of  the 
owner  thus  inviting  use.  The  Maryland  case  cites  with 
approval  and  relies  upon  the  Illinois  case  of  I.  C.  K.  R.  Co. 
V.  Godfrey,  supra,  and  says : 

"  A  right  of  way  of  a  railroad  company  is  the  exclusive 
property  of  such  company,  upon  which  no  unauthorized 
person  has  the  right  to  be,  and  any  one  who  travels  upon 
such  right  of  way,  as  a  foot- way,  and  not  for  any  business 
with  the  railroad,  is  a  wrongdoer  and  trespasser;  and  the 
mere  acquiescence  of  the  railroad  company  in  such  user 
does  not  give  the  right  to  use  it,  or  create*  any  obligation 
for  especial  protection." 

We  are  inclined  to  think  that  these  cases  present  the  true 
rule,  which  is  wholly  in  accord  with  the  decision  in  the 
Godfrey  case,  so  frequently  cited  by  our  Supreme  Court 
with  approval,  and  that  this  rule  is  not  in  substantial  con- 
flict with  any  of  the  later  decisions  of  that  court. 

If  the  appellant,  when  injured,  had  been  upon  the  team 
track  in  question,  upon  his  way  to  or  from  the  elevator,  or 
had  been  using  the  passage- waj'  for  any  business  purpose, 
to  which  use  he  was  invited  by  the  company,  we  think  that 
the  doctrine  announced  would  govern,  and  that  a  finding 
by  a  jury  would  then  have  been  proper  to  the  effect  that 
the  facts  were  such  as  to  create  a  duty  and  obligation  to 
exercise  ordinary  care  upon  the  part  of  appellee  in  its  rela- 
tion to  appellant.  But  the  ditficulty  is  in  applying  the  rule 
of  the  Murowski  case,  and  others,  supra^  to  the  facts  of  this 
case;  that  here  appellant  has  shown  by  his  own  testimony 
that  he  was  not  using  the  passage-way  to  the  elevator  for 
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the  purpose  of  any  business  at  the  elevator  or  with  the  rail- 
road company.     It  is  undisputed  that  appellant  was  cross- 
ing the  railroad  yard  to  reach  the  railroad  bridge  in  order 
to  get  across  the  river,  and  for  no  other  purpose.     It  is  also 
clear  that  there  was  no  path,  team-track  or  other  passage- 
way over  the  railroad  tracks  to  the  bridge.     In  so  crossing 
the   railroad   tracks   to  reach   the   bridge,   appellant  was 
beyond  any  question  a  trespasser  upon  the  yards  ^used  by 
appellee.    But  in  the  course  of  his  progress  he  reached  a  train 
standing  across  his  course,  and  because  of  this,  or  for  some 
other  reason,  he  turned  out  of  his  course  toward  the  bridge, 
which   was   westerly,   and   proceeded  in  a  northwesterly 
direction  upon  the  pjissage- way  toward  the  elevator.    While 
upon  the  passage-way  for  this  purpose  only,  he  was  injured. 
The  question  presented  by  these  conditions  is  as  to  whether 
he  was  then  a  trespasser,  as  he  was  when  proceeding  across 
the  tracks  toward  the  bridge,  or  had  become  a  licensee  by 
invitation  of  the  company  merely  because  he  had  thus  made 
such  temporary  use  of  the  passage-way  in  his  progress  toward 
the  railroad  bridge.     We  think  it  clear  upon  principle  that 
he  was  still  a  trespasser,  and  that  the  company  owed  him 
no  duty.     In  the  Murowski  case  it  appeared  that  the  pas- 
sage-way upon  which  the  plaintiff  in  that  case  was  injured, 
although  over  the  private  property  of  the  defendant  com- 
pany, had  been  devoted  to  the  use  of  the  public,  or  that  the 
employes  of  an  adjacent  manufactory,  and  those  who  con- 
gregated at  the  factory  for  the  purpose  of  securing  employ- 
ment, "  had  been  licensed  by  the  defendant  company  to  pass 
over  and  be  upon  the  property"  where  the  injury  was 
received.     It  also  appeared  that  the  plaintiff  there  at  the 
time  of  the  injury  had  gone  upon  the  passage-way  for  the 
purpose  of  getting  employment  at  the  factory,  and  that  he 
was  standing  upon  the  passage-way  in  front  of  the  gate  of 
the  factory  when  struck  by  an  engine  and  injured.    The 
court  held  that  under  those  circumstances  it  was  a  question 
of  fact  for  a  jury  as  to  "  whether  the  plaintiff  was  a  tres- 
passer or  whether  he  was  rightfully  on  defendant's  property 
at  the  time  he  was  injured." 
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If  it  appeared  in  the  case  under  consideration  that  appel- 
lant at  the  time  when  he  was  injured  was  upon  the  private 
property  of  appellee,  i.  e,,  these  railroad  yards,  occupied  by 
appellee's  track,  for  the  purpose  of  going  to  or  from  the 
elevator,  then  we  would  hold  that  under  the  rule  announced 
in  the  Murowski  case,  the  question  as  to  whether  he  was  a 
trespasser  would  be  a  question  for  the  jury.  For  there  is 
evidence  in  the  record  tending  to  show  that  the  passage-way 
here  in  question  was  used  by  persons  for  access  to  the 
elevator  by  invitation  of  the  appellee.  But  there  is  no  evi- 
dence whatever  that  there  was  any  passage-way  at  all  from 
the  western  terminus  of  Twentieth  street  to  the  railroad 
bridge,  or  that  any  part  of  the  public  used  the  railroad 
yards  for  the  purpose  of  reaching  that  bridge.  It  is  undis- 
puted that  appellant  was  using  the  yards  for  a  foot-path  to 
reach  the  railroad  bridge,  and  for.that  purpose  only.  There- 
fore we  are  led  to  conclude  that  the  facts  of  this  case  bring 
it  within  the  rule  announced  in  Blanchard  v.  L.  S.  &  M.  S. 
Ey.  Co.,  supra.    In  that  case  the  court  said : 

"  It  is  clear  that  under  the  doctrine  laid  down  by  this 
court  in  I.  C.  R.  R.  Co.  v.  Godfrey,  71  III.  500,  and  I.  C.  R.  R. 
Co.  V.  Hetherington,  83  111.  510,  the  deceased  was  a  tres- 
passer upon  the  right  of  way  of  the  railroad  company.  He 
was  walking  along  the  railroad  track,  or  trying  to  cross  the 
tracks  in  a  diagonal  direction,  at  a  point  where  there  was 
no  regular  street  crossing  and  where  foot  passengers  could 
not  properly  go.  He  was  not  traveling  upon  any  business 
connected  witn  the  railroad.  *  *  *  He  was  walking  on 
the  tracks,  *  *  *  using  them  for  his  own  convenience 
in  going  to  his  home  to  get  his  dinner." 

In  the  Godfrey  case  referred  to  the  court  said : 

"  The  plaintiff  was  traveling  upon  defendant's  right  of 
way  *  *  *  for  his  own  convenience.  *  *  *  There 
was  nothing  to  exempt  him  from  the  character  of  a  wrong- 
doer and  trespasser  in  so  doing,  further  than  the  supposed 
implied  assent  of  the  company,  arising  from  their  non-inter- 
ference with  a  previous  lite  practice  by  individuals.  But, 
because  the  company  did  not  see  fit  to  enforce  its  rights  and 
keep  people  off  its  premises,  no  right  of  way  over  its  ground 
was  tuereby  acquired.  *  *  *  A  mere  naked  license  or 
permission  to  enter  or  pass  over  an  estate  will  not  create  a 
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duty  or  impose  an  obligation  on  the  part  of  the  owner  to 
provide  against  the  danger  of  accident." 

This  announcement  is  cited  with  approval  in  the  Hether- 
ington  case,  the  Blanchard  case,  and  the  Jones  case,  supra. 

It  follows  that  the  farther  rale  applies,  as  announced  in 
Wabash  Co.  v.  Jones,  supra^  wherein  the  court  said : 

'*  The  doctrine  announced  in  these  decisions,  that  where 
the  persons  or  animals  exposed  to  injury  are  mere  trespass- 
ers, the  duty  to  exercise  care  arises  only  upon  discovery  of 
their  presence  on  the  railway,  seems  to  be  strictly  in  accord- 
ance with  the  general  current  of  authority." 

There  remains  to  be  considered  the  second  point  raised, 
viz.,  that  it  should  have  been  left  to  the  jury  to  determine 
if  the  negligence  of  the  appellee  was  willful  or  wanton. 
But  this  case  did  not  proceed  upon  any  such  theory.  The 
appellant  does  not  count  upon  such  degree  of  negligence  in 
his  pleading,  and  the  evidence  does  not  prove  or  tend  to 
prove  it.  There  is  no  evidence  that  the  servants  of  appel- 
lee were  aware  of  the  presence  of  appellant  upon  the  track. 
There  is  no  evidence  that  at  the  time  of  the  injury  there 
were  any  number  of  people  about  the  yards  and  upon  this 
passage-way,  or  that  it  was  a  time  of  the  day  when  passage 
to  or  from  the  elevator  was  frequent.  There  is  absolutely 
nothing  in  the  evidence  upon  which  wanton  or  willful  neg- 
ligence could  be  predicated,  save  the  fact  that  the  train  was 
moved  without  ringing  a  bell  or  blowing  a  whistle,  and 
hence  in  contravention  of  the  requirement  of  the  statute. 
We  think  that  this  was  not  of  itself  suflBcient  In  the 
Blanchard  case,  aupray  the  court  said  : 

"  The  plaintiff  in  this  case  has  not  shown  that  the  conduct 
of  the  defendant  or  its  servants  was  wanton  or  willfuL 
The  proof  tends  to  show  that  the  engine  was  moving  at  a 
rate  of  speed  greater  than  that  permitted  by  the  city  ordi- 
nance. This  circumstance  might  well  have  been  considered 
by  the  jury  in  determining  whether  the  defendant  was 
guilty  of  such  negligence  as  caused  the  death  of  the  de- 
ceased, if  the  latter  had  been  lawfully  upon  the  track,  or 
had  been  otherwise  in  the  exercise  of  ordinary  care.  But 
in  the  Hetherington  case  the  following  language  was  used : 
'  While  it  is  true  the  railroad  company  was  running  its  train 
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at  a  greater  rate  of  speed  than  allowed  by  the  ordinances 
of  the  city  of  Chicago,  yet  that  fact  did  not  relieve  the  de- 
ceased from  the  exercise  of  ordinary  care,  nor  can  the  speed 
of  the  train  alone  be  regarded  as  furnishing  a  suflScient 
reason  for  holding  that  the  injury  was  willful  or  wanton.' " 

We  are  of  opinion  that  if  this  case  had  been  submitted 
to  the  jury,  no  verdict  for  the  appellant  could  have  been 
returned  which  would  have  been  supported  by  evidence. 
The  court,  therefore,  did  not  err  in  peremptorily  directing 
a  verdict  for  appellee. 

The  judgment  is  afiSrmed. 


Allyn  W^  Thurston  v.  Quido  J.  Chott, 

1 .  Injunctions —  Without  Notice, — A  statement  of  a  conclusion,  with- 
out any  facts  set  forth  to  support  such  conchision,  is  insufficient  as  a 
pleading  upon  which  to  order  an  injunction  without  notice. 

Bill  for /in  Injunction. — ^Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Abner  Sbuth,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1898.  Reversed.  Opinion  filed  January  18, 
1900. 

Newman,  North  rup  &  Le Vinson,  attorneys  for  appellant. 

Peck,  Miller  &  Starr,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Sears  delivered  the  opinion  of  the 
court. 

This  appeal  is  from  an  interlocutory  order  of  injunction. 
The  order  was  entered  upon  an  ex  parte  hearing.  The  effect 
of  the  injunction  was  to  restrain  further  proceeding  in  a 
garnishment  suit,  pending  upon  the  law  side  of  the  same 
court.  The  only  question  presented  upon  the  appeal  is  as 
to  whether  the  showing  made  by  bill  of  complaint,  and  affi- 
davit accompanying  the  bill,  is  suiBcient  to  warrant  the 
issuing  of  the  order  without  notice.  The  order  is  based 
upon  no  other  showing  than  that  made  by  bill  of  complaint 
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and  affidavit  verifying  the  same.  The  bill  of  complaint 
alleges  in  this  behalf  only  the  institution  and  pendency  of 
the  garnishment  suit.  It  does  not  allege  that  the  suit  was 
likely  to  be  reached  for  hearing  or  disposed  of  so  speedily 
that  a  restraining  order  issued  without  notice  was  thereby 
rendered  necessary.  The  affidavit  accompanying  the  bill 
merely  alleges,  in  general  terms,  that  "  the  interestspf  com- 
plainant will  be  unduly  prejudiced  if  the  injunction  prayed 
for  in  said  bill  is  not  issued  immediately  without  notice  to 
said  defendants."  No  facts  are  set  forth  by  the  bill  of 
complaint  or  by  the  affidavit,  from  which  the  court  could 
adjudge  as  to  the  necessity  of  such  summary  action.  It  has 
been  held  many  times  by  this  court  that  such  a  statement 
of  conclusion,  without  any  facts  set  forth  to  support  the 
conclusion,  is  insufficient.  Among  other  decisions  so  hold- 
ing are  those  in  Becker  v.  Defenbaugh,  66  111.  App.  504; 
Suburban  Construction  Co.  v.  Naugle,  70  111.  App.  3S4; 
Chicago  City  Ry.  Co.  v.  Gen.  Electric  Co.,  74  111.  App.  465. 
The  garnishment  suit,  proceeding  in  which  is  enjoined,  is 
pending  in  the  same  court  from  which  the  order  of  injunc- 
tion was  sought.  It  is  difficult  to  perceive  how  there  couki 
possibly  result  any  prejudice  to  the  complainant  by  the 
giving  of  notice  of  the  application  for  the  injunction.  Pre- 
sumably no  step  of  procedure  could  be  taken  in  the  garnish- 
ment suit  without  notice  to  the  complainant  here.  The 
possibility  of  such  prejudice,  to  say  nothing  of  the  bkeli- 
hood  thereof,  is  not  disclosed.  The  order  is  therefore 
reversed. 


William  H.  Heegaard  v.  S.  R  Hess  &  Co. 

1,  Intersst — On  Invoices. — At  the  head  of  each  invoice  of  goods 
sent  by  the  vendor  to  the  vendee  were  printed  the  words:  **  Bills  bear 
interest  after  maturity,  and  are  subject  to  sight  draft."  Also  the  fol- 
lowing: *•  Terms  60  days,  2  per  cent  discount  for  cash  within  10  days." 
Held,  not  error  to  allow  interest  in  this  case  from  the  date  of  the  last 
invoice. 
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2.  Principal  and  Aov^Tsr^Authority  to  Bind  Not  Etdarged,  WJien.-^ 
The  consideration  or  inducement  which  moves  an  agent  to  undertake  to 
bind  his  principal  does  not  enlarge  the  authority  to  bind.  (Hess  &  Co. 
V.  Heegaard,  54  111.  App.  227.) 

Assampsit,  for  goods  sold.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Richard  W.  Cufford,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  October  term,  1899.  Affirmed. 
Opinion  filed  January  16,  1900. 

Ashcraft  &  Gordon,  attorneys  for  appellant;  R.  M. 
Ashcbaft  of  counsel. 

Darbow,  Thomas  &  Thompson,  attorneys  for  appellee. 

Mb.  Pbesidino  Justice  Horton  delivered  the  opinion  of 
the  court 

The  opening  words  of  the  printed  argument  of  counsel 
for  appellant  are  that  "This  case  is  before  this  court  on 
substantially  the  same  evidence  as  was  in  the  record  in  Hess 
&  Co.  V.  Heegaard,  54  HI.  App.  227."  It  is  also  stated  in 
said  argument  that  "  The  chief  question  involved  is  whether 
or  not  the  appellee  is  bound  by  the  contracts  made  by  J.  E. 
Avery." 

Said  contracts  are  the  same  ones  that  were  before  the 
court  upon  the  former  appeal  in  this  case,  cited  above.  It 
was  there  held  that  appellee  is  not  bound  by  said  contracts. 
We  are  not  disposed  to  reconsider  the  questions  there  con- 
sidered and  decided. 

Appellant  sought  to  show  that  "  it  is  the  custom  to  deal 
with  manufacturers'  agents  in  Chicago  precisely  as  if  they 
were  the  principals."  Such  testimony  was  oflFered  for  the 
purpose  of  thus  showing  that  said  Avery  was  authorized  as 
agent  of  appellee  to  execute  the  contract  in  question.  There 
was  no  error  in  excluding  such  testimony.  Even  if  it  be  held 
that  the  scope  and  extent  of  an  agent's  authority  to  bind  his 
principal  by  special  contract  could  be  thus  established  (we 
do  not  wish  to  be  understood  as  so  holding)  it  appears  that 
appellant  did  not  rely  upon  such  a  custom. 

The  appellee's  place  of  business  was  Rochester,  N.  V. 

YOL-LXXXYIU 
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Appellant  testified  that  he  had  negotiations  with  said  Avery 
in  regard  to  a  rebate,  but  the  matter  "ran  along**  and  no 
contract  was  made.  Later  appellant  said  to  Mr.  Avery  that 
he  could  not  order  cigarettes  from  appellee  unless  he  could 
get  the  rebate,  but  would  do  so  if  he  could  have  a  contract 
to  that  effect.  Avery  replied  that  he  was  going  to  Roches- 
ter. A  pi>ellant  then  said, "  If  you  find  that  you  can  make  that 
agreement  you  can  ship  me  the  cigarettes."  Upon  the  re- 
turn of  said  Avery  from  Rochester  he  said  to  appellant  that 
"  it  was  all  right,  and  he  would  make  a  contract  for  the  re- 
bate," which  was  afterward  done. 

Clearly  appellant  was  not  relying  upon  any  custom,  but 
relied  upon  the  statement  of  said  Avery  as  to  his  (Avery's) 
authority. 

In  the  judgment  now  appealed  from  is  included  interest. 
On  behalf  of  appellant  it  is  contended  that  as  this  suit  is 
upon  an  open  account  it  was  error  to  allow  interest. 

At  the  head  of  each  invoice  sent  by  appellee  to  appel- 
lant was  printed  the  words :  "  Bills  bear  interest  after  ma- 
turity, and  are  subject  to  sight  draft."  Also  the  following: 
"  Terms  00  days,  2  per  bent  discount  for  cash  within  10  days." 
The  date  of  the  last  bill  was  August  26,  1890.  Interest  at 
the  rate  of  5  per  cent  was  allowed  to  appellee  from  October 
26,  1890. 

Counsel  for  appellant  make  no  argument,  cite  no  authori- 
ties, state  no  reason,  why  it  was  error  to  allow  interest 
They  merely  refer  to  the  section  of  the  statute  relating  to 
interest.  We  do  not,  therefore,  feel  called  upon  to  enter 
into  any  discussion  of  the  point  thus  stated,  or  to  refer  to 
authorities.  The  point  is  not  well  taken.  It  was  not  error 
to  allow  interest  under  the  facts  of  this  case. 

The  judgment  of  th^  Circuit  Court  is  affirmed. 
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Ci?il  Service  Commission  y.  H.  L.  Kenyon, 

1.  Civil  Sehvice  Commission— Auf/iortfy,  efc— The  civil  service 
commission  of  the  city  of  Chicago  is  not  authorized  to  direct  that  a 
person  named  shall  be  employed  in  any  particular  place  designated  by  the 
commission.  Neither  has  such  commission  any  power  or  authority  to 
say  whether  an  employe  is  needed  to  perform  any  designated  service, 

2.  SkVE— Statutory  fVovwioiw.— The  statute  provides  that  the  head 
of  the  department  or  office  in  which  a  classified  position  is  to  be  filled 
shall  notify  such  commission  of  the  fact,  and  the  commission  shall  cer- 
tify to  the  appointing  officer  the  name  and  address  of  the  candidate 
standing  highest  upon  the  register  of  the  class  or  grade  to  which  said 
position  belongs,  and  no  such  employe  shall  be  removed  or  di&charged 
except  for  cause,  upon  written  charges  and  after  an  opportunity  to  be 
heard  in  his  own  defense. 

8.  BIandamus— 2b  Compel  the  Commission  to  Act,—Xn  order  direct- 
ing that  a  mandamus  issue  to  compel  the  civil  service  commission  to 
place  a  discharged  person  in  a  position,  as  a  mechanical  engineer  of  the 
Chicago  avenue  water  works,  is  erroneous. 

4  Same— As  Against  Public  Officers, — A  court  should  not  assume  to 
direct  public  officials  to  perform  acts  which  they  are  not  authorized  to 
perform. 

Handamns. — Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Arthur  H.  Chetlain,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1899.  Reversed.  Opinion  filed 
January  16,  1900. 

Charles  M.  Walker,  corporation  counsel,  and  Granville 
W.  Browning,  first  assistant,  attorneys  for  appellant, 

Ernest  Saunders,  attorney  for  appellee. 

Mr.  Presiding  Justice  Horton  delivered  the  opinion  of 
the  court. 

Appellee  was  in  the  employ  of  the  city  of  Chicago  as  an 
assistant  engineer  at  the  Chicago  avenue  pumping  station. 
He  was  discharged  for  alleged  misconduct  in  habitually 
sleeping  while  on  duty.  He  commenced  this  proceeding  by 
filing  a  petition  for  a  mandamus  against  the  '*  Civil  Service 
Commission  of  the  City  of  Chicago."    The  prayer  of  said 
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petition  is  that  said  commission  be  commanded  "  forthwith 
to  place  petitioner  in  the  position  of  the  fifth  grade  mechan- 
ical engineer  of  the  Chicago  avenue  water  works  ♦  ♦  * 
and  to  certify  petitioner  to  such  position." 

Appellee  had  been  examined  by  said  commission  and  had 
received  a  certificate  as  fifth  grade  mechanical  engineer. 
Upon  a  hearing  of  the  case  the  trial  court  entered  an  order 
directing  that  a  writ  of  mandamus  issue  commanding  said 
commissioner  "  to  certify  the  said  petitioner  to  the  position 
of  assistant  engineer  at  the  Chicago  avenue  pumping  sta- 
tion "  forthwith.  It  is  from  that  order  that  this  appeal  is 
prosecuted. 

The  civil  service  commission  of  this  city  is  not  authorized 
to  direct  that  a  person  named  shall  be  employed  in  any 
particular  place  designated  by  the  commission.  Neither 
has  such  commission  any  power  or  authority  to  say  whether 
an  employe  is  needed  to  perform  any  designated  service. 
The  statute  provides  that  "  the  head  of  the  department  or 
office  in  which  a  position  classified  under  this  act  is  to  be 
filled  shall  notify  said  commission  of  that  fact,  and  said 
commission  shall  certify  to  the  appointing  officer  the  name 
and  address  of  the  candidate  standing  highest  upon  the 
register  for  the  class  or  grade  to  which  said  position 
belongs."  Also,  that  no  such  employe  "  shall  be  removed 
or  discharged  except  for  cause  upon  written  charges  and 
after  an  opportunity  to  be  heard  in  his  own  defense."  Such 
charges  are  to  be  investigated  by  or  under  the  direction  of 
said  commission. 

This  provision  of  the  statute  that  an  employe  shall 
not  be  removed  or  discharged  except  for  cause,  etc.,  applies 
to  the  head  of  the  department  or  office  where  he  is  em- 
ployed. The  commission  has  performed  its  full  duty  to 
such  emploj^e  when  it  has  examined  him  and  given  the 
proper  certificate  as  to  his  qualifications.  After  that  it  has 
no  control  over  him,  and  no  duty  unless  or  until  written 
charges  shall  be  preferred.  The  commission  has  no  power 
to  put  him  in  any  particular  place  of  employment  or  to 
reinstate  him  if  discharged.     Whatever  remedy  appellee 
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may  have  by  reason  of  his  discharge,  he  has  none  against 
said  commission.  His  certificate  has  not  been  revoked. 
No  written  charges  have  been  preferred  against  him.  The 
commission  has  no  authority  to  reinstate  him.  It  has  not 
now  and  never  had  any  authority  "  to  certify  the  petitioner 
to  the  position  of  assistant  engineer  at  the  Chicago  avenue 
pumping  works,"  as  it  is  commanded  to  do  by  said  order. 

It  follows  that  the  order  directing  that  a  mandamus  issue 
was  erroneous.  A  court  should  not  assume  to  direct  pub- 
lic officials  to  perform  acts  which  they  are  not  and  never 
were  authorized  to  perform. 

Said  order  of  the  Superior  Court  directing  that  a  man- 
damus issue  is  reversed.  But  as  no  proceeding  can  be  sus- 
tained against  said  commission  in  the  matter  therein 
presented,  the  cause  is  not  remanded.    Beversed. 


John   Frederick  Kehm^   snrvivor  of  John   Frederick 
Kehm  and  Emma  M.  Eehm^  v.  Thomas  Mott  et  al. 

1.  Receivers— H7i€n  a  Defendant  May  be  Appointed,^A  defendant 
in  a  foreclosure  proceed ing,  when  it  appears  that  he  has  no  interest  un- 
friendly or  inimical  to  the  parties,  and  where  it  is  stipulated,  in  the  trust 
deed  being  foreclosed,  that  he  may  be  appointed  receiver,  may  properly 
be  appointed  receiver  by  the  court 

2.  8A:iiE— Presumption  as  to  Appointment— Notice,— Where  the  rec- 
ord does  not  disclose  that  a  receiver  was  appointed  without  notice,  the 
court  will  presume,  in  the  absence  of  such  showing,  that  the  court  pro- 
ceeded regularly  and  upon  due  notice. 

8.  SAHLE—AppointTnent  Without  Notice — Estoppel  to  Question.— A 
party  can  not  raise  in  the  Appellate  Ck>urt  for  the  first  time  the  question 
of  the  appointment  of  a  receiver  without  notice,  when  he  has  assented 
to  the  appointment  of  the  receiver  by  calling  upon  the  court  below  to 
require  it  to  take  action  as  to  such  receiver,  and  has  had  a  hearing  be- 
fore the  master  and  the  court,  after  he  was  served  with  process  and  him 
been  accorded  every  benefit  that  he  could  have  received  by  notice  in 
the  first  instance. 

4.  Equity  FRAcmcK— Subsequent  Incumbrances,— Where  a  bill  to 
foreclose  a  trust  deed  alleges  that  certain  defendants  have  or  claim  to 
have  some  interest  in  or  lien  upon  the  premises  conveyed  by  the  dee<l 
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of  trust,  but  that  such  interest  or  lien  was  acquired  subsequent  to  said 
deed  of  trust,  and  is  subject  to  the  lien  thereof,  if  the  def ^ndantB  have 
any  interest  different  from  such  allegations  it  is  incumbent  upon  them 
to  allege  and  prove  the  same. 

Foreelosnre.— Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  ELBRiDaR  Hanecy,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1899.    Affirmed.    Opinion  filed  January  16,  1900. 

Statement  by  the  Court.— August  8, 1898,  Thomas  Mott, 
being  the  owner  of  a  note  of  $8,000,  made  by  one  Ostrom, 
dated  June  16,  1893,  payable  five  years  after  date  to  the 
order  of  said  Mott,  with  interest  at  six  per  cent  per  annum, 
payable  half  yearly,  and  seven  per  cent  per  annum  after  mar 
turity,  secured  by  a  trust  deed  of  the  same  date  to  Horace 
E.  Hurlburt,  trustee,  as  party  of  the  second  part,  conveying 
lot  2  in  Ostrom's  subdivision  in  Chicago,  Illinois  (fully  de- 
scribed in  the  bill),  and  also  the  rents,  issues  and  profits 
thereof,  filed  his  bill  to  foreclose  the  same  for  default  in 
payment  of  the  principal.  The  bill  alleged  that  Ostrom 
was  insolvent  and  that  the  property  was  meagre  and  scant 
security,  and  asks  for  the  appointment  of  a  receiver. 

Among  other  defendants  to  said  bill  were  John  Freder- 
ick Kehm  and  Emma  M.  Kehm,  and  the.  bill  alleges  that 
these  defendants  above  mentioned  "  have  or  claim  to  have 
some  interest  in  or  lien  upon  said  premises  conveyed  b}' 
said  deed  of  trust,  but  such  interest  or  lien,  if  any  they  or 
any  of  them  have,  was  acquired  Ipng  subsequent  to  the 
time  when  said  deed  of  trust  became  a  lien  upon  said  prem- 
ises, and  is  subject,  subordinate  and  inferior  to  the  lien 
thereof  upon  said  premises  and  to  the  rights  of  orator  as 
respects  said  premises  as  herein  set  forth ;"  also,  that  *'  on 
the  29th  day  of  December,  1897,  there  was  filed  for  record 
in  the  recorder's  oflBce  of  said  Cook  county,  and  recorded 
therein  in  book  6154  of  records,  on  page  509,  a  duplicate  of 
a  certificate  of  sale,  dated  December  27,  1897,  made  by 
William  Fenimore  Cooper,  a  master  in  chancery  of  the  Cir- 
cuit Court  of  Cook  County,  to  John  Frederick  Kehm  and 
Emma  M.  Kehm,  certifying  that  on  the  27th  day  of  De- 
cember, 1897,  said  master  in  chancery  sold  said  lot  2  inOs- 
trom's  subdivision  to  John  Frederick  Kehm  and  Emma  M, 
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Kehm  for  $1,241 ;"  also,  that  it  is  provided  in  said  trust 
deed  that  "  upon  the  filing  of  any  bill  for  the  foreclosure 
of  said  deed  of  trust,  said  trustee,  or  some  other  proper  per- 
son, shall  be  appointed  receiver  of  said  premises,  and  in  the 
event  of  a  foreclosure  of,  or  of  proceedings  to  foreclose  said 
deed  of  trust,  said  grantor  therein,  his  heirs  and  assigns, 
shall  pay  all  costs  and  expenses  of  the  foreclosure  proceed- 
ings, and  as  a  part  of  such  expenses  there  shall  be  embraced 
for  a  solicitor's  fee  an  amount  of  money  equal  to  five  per 
centum  of  the  indebtedness  secured  by  said  deed  of  trust 
unpaid,  and  the  same  shall  be  included  in  the  decree  of  fore- 
closure and  made  a  part  thereof,  and  be  a  lien  upon  said 
premises ;"  also,  that  said  trust  deed  contains  the  following 
provision : 

"  That  in  case  of  the  death,  removal  or  absence,  either 

E3rmanently  or  for  the  time  being,  from  the  said  county  of 
ook,  or  inability  or  refusal  to  act  hereunder,  of  the  said 
party  of  the  second  part,  or  any  time  when  action  under  the 

Sowers  and  trust  herein  contained  may  be  required,  then 
ames  E.  Munroe,  of  the  said  city  of  Chicago,  snail  be,  and 
he  hereby  is,  named,  designated  and  made  successor  in  trust 
to  said  party  of  the  second  part,  under  this  deed,  with  like 
power  and  authority  to  do,  act  and  perform  as  if  he  were 
named  herein  as  a  party  of  the  second  part  hereto,  and  said 
premises  and  every  part  thereof  whicn  shall  then  remain 
unsold  or  not  reconveyed,  shall  become. vested  in  said  suc- 
cessor in  trust  for  the  uses  and  purposes  aforesaid." 

The  bill  is  verified  under  oath  of  complainant's  solicitor 
in  the  usual  form.  Emil  R.  Haase  was,  on  August  19, 1898, 
appointed  receiver,  and  qualified  August  24,  1898,  but 
whether  upon  notice  to  defendants  or  not  does  not  appear. 

The  said  Kehms  filed  their  answer  October  31,  1898,  by 
which  they  deny  each  and  all  of  the  allegations  of  the  com- 
plainant's bill,  and  call  for  strict  proof  of  the  same. 

The  cause  was  referred  to  a  master  to  take  proof  and  re- 
port his  conclusions.  The  master  reported,  finding  that  all 
the  material  allegations  in  the  bill,  and  as  above  herein 
stated,  were  proven ;  that  there  was  due  upon  said  principal 
note,  and  secured  by  said  trust  deed,  the  total  sum  of 
$8,623.76,  including  the  sum  of  $350  for  complainant's  so- 
licitor's fees,  which  latter  sum  the  master  found  was  a  rea- 
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sonable,  the  usual  and  customary  charge  for  the  service  ren- 
dered and  to  be  rendered  by  the  complainant's  solicitors  in 
said  cause.  The  evidence  heard  before  the  master  and  re- 
ported by  him  sustains  the  findings  of  the  report. 

Upon  a  hearing  of  exceptions  by  the  said  Kehras  to  the 
master's  report,  it  was  confirmed  and  a  decree  entered  for 
the  foreclosure  of  said  trust  deed,  and  Erail  K.  Haase,  the 
receiver  theretofore  appointed  by  the  court,  was  by  said  de- 
cree continued  in  office  as  such  receiver  until  the  further 
order  of  the  court.  The  decree  also  provides  that  on  failure 
to  redeem,  all  the  defendants  should  be  forever  barred  and 
foreclosed  of  all  right  and  equity  of  redemption  in  and  to 
said  real  estate,  and  that  the  grantee  in  the  master's  deed 
which  should  be  made,  in  case  of  a  sale  and  failure  to  re- 
deem, should  be  let  into  possession  of  said  real  estate,  upon 
demand  therefor,  and  on  refusal  to  comply  with  such  de- 
mand that  a  writ  of  assistance  should  issue  to  compel  the 
surrender  of  said  real  estate. 

The  evidence  before  the  master  shows,  among  other  things, 
that  the  James  £.  Munroe  named  in  said  trust  deed  as  suc- 
cessor in  trust,  is  the  same  person  who  was  complainant's 
solicitor  in  the  Circuit  Court  in  this  case,  but  that  he  never 
accepted  the  appointment  of  successor  in  trust,  nor  acted  as 
such,  and  that  Hurlbut,  the  trustee,  was  absent  from  the 
county  of  Cook,  and  was  in  the  State  of  Michigan,  in  July 
or  August  of  the  year  1898,  but  what  time  during  those 
months  he  was  so  absent  from  Cook  county  does  not  appear 
from  the  evidence.  He  was  served  with  a  summons  in  the 
case  by  the  deputy  sheriff  of  Cook  county,  Illinois,  by  de- 
livering a  copy  thereof  to  him  on  August  18,  1898. 

James  A.  Peterson,  attorney  for  appellants. 

James  E.  Monroe,  attorney  for  Thomas  Mott,  one  of  the 
appellees. 

Mr.  Justice  Windes,  after  making  the  foregoing  state- 
ment, delivered  the  opinion  of  the  court. 
It  is  claimed  by  appellants  that  it  was  error  to  appoint 
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Emil  R.  Haase  receiver,  because  he  was  a  defendant.  This 
contention,  we  think,  is  answered  by  the  fact  that  it  is  stipu- 
lated in  the  trust  deed  being  foreclosed  that  he  might  be 
appointed  receiver;  by  the  further  fact  that  it  does  not  appear 
from  this  record  that  he  has  any  interest  whatever  unfriendly 
or  inimical  to  appellants;  and  for  the  further  reason  that 
under  the  answer  of  appellants  they  deny  that  they  have 
any  interest  in  the  premises.  Iroquois  Furnace  Co.  v.  Kim- 
bark,  85  III.  App.  399,  and  cases  there  cited. 

It  is  also  claimed  that  it  was  error  to  appoint  a  receiver 
without  notice.  The  record  does  not  disclose  that  the  re- 
ceiver was  appointed  without  notice,  and  we  must  presume, 
in  the  absence  of  such  showing,  that  the  court  proceeded 
regularly  and  upon  due  notice.  Moreover,  appellants  can 
not  now  urge  error  in  this  regard,  because  the  record  shows 
that  they  assented  to  the  appointment  of  the  receiver  by 
calling  upon  the  court  to  require  him  to  take  action  as  such 
receiver,  and  also  because  they  had  a  hearing  before  the 
master  and  the  court  after  they  were  served  with  process, 
and  thus  were  accorded  every  benefit  which  they  could  have 
received  bj'^  notice  in  the  first  instance.  Iroquois  Furnace 
Co.  case,  supra. 

It  is  further  claimed  that  the  court  erred  in  settling  by 
its  decree,  as  it  is  claimed  it  did,  adverse  titles,  in  that  the 
decree  bars  all  equity  of  redemption  of  appellants  in  said 
premises,  jn  case  of  a  sale  and  failure  to  redeem  therefrom, 
and  provides  for  a  writ  of  assistance  to  place  the  grantee  in 
the  master's  deed  issued  after  such  failure  to  redeem  and 
demand  of  possession  by  him  and  a  refusal  to  comply  with 
such  demand.  Gage  v.  Perry,  93  111.  176,  and  other  similar 
cases  are  cited  by  appellants  as  sustaining  this  contention. 
The  diiflculty,  however,  is  not  with  the  law  as  announced 
in  these  cases,  but  the  application  of  it  to  the  case  at  bar. 
As  we  have  seen,  the  bill  alleges  that  the  appellants  have, 
or  claim  to  have,  some  interest  or  lien  upon  the  premises  in 
question.  This  allegation  is  squarely  denied  by  appellants' 
answer,  and  their  answer  does  not  set  up  what  interest,  if 
any,  they  have  in  the  premises.     There  is  no  proof  in  the 


Digitized  by  VjOOQ IC 


554  Appellate  Coubts  op  Illinois. 

Vol.  86.]  Kehm  v.  Mott. 

record  to  show  that  appellants  have  any  interest.  Com- 
plainant was  not  obliged  to  prove  that  they  had  an  interest, 
claim  or  lien  upon  the  premises  when  appellants  denied  the 
allegation  in  that  regard  by  their  answer.  Moreover,  as  we 
have  seen,  the  bill  alleges  that  if  appellants  had  any  interest 
or  lien,  it  was  subject,  subordinate  and  inferior  to  the  lien 
of  complainant.  If  appellants  had  any  claim  or  interest  in 
this  real  estate,  in  view  of  the  allegations  of  the  bill  above 
stated,  it  was  incumbent  upon  them  to  allege  and  prove  the 
same.  2  Jones  on  Mortgages,  Sees.  1473-4;  Sichler  v.  Look, 
93  Cal.  608;  Hoes  v.  Boyer,  108  Ind.  494;  Drury  v.  Clark, 
16  How.  Fr.  430;  Montague  County  v.  Meadows  (Tex.),  42 
S.  W.  Rep.  326;  Thompson  v.  Morris,  57  III.  333-8;  Finch 
v.  Martin,  19  III.  105-12. 

Even  if  it  could  be  said  the  fact  that  appellants  had  a 
master's  certificate  of  purchase  of  the  real  estate  showed  an 
interest  in  appellants,  it  does  not  appear  what  it  was,  or 
that  it  was  in  any  way  adverse  to  the  lien  of  appellees.  It 
appears  from  the  record  that  this  certificate  was  in  the  pos- 
session of  appellants'  solicitor.  He  did  not  produce  it,  and 
it  will  therefore  be  presumed,  as  against  appellants,  that  the 
proof  it  might  afford  would  not  be  favorable  to  them. 

Lastly,  it  is  contended  that  it  was  error  to  allow  com- 
plainant $350  solicitor's  fees,  because  his  solicitor  in  the 
Circuit  Court  was  also  successor  in  trust.  This  claim  is,  in 
our  opinion,  fully  answered  by  the  fact,  which  appears  from 
the  evidence,  that  Mr.  Munroe  never  accepted  the  appoint- 
ment of  successor  in  trust  under  the  trust  deed,  and  never 
acted  as  such.  Gray  v.  Kobinson,  174  III.  242,  is  not  in 
point.  In  that  case  the  trustee  in  the  trust  deed  was  a  co- 
complainant  in  the  case,  accepted  his  appointment  as  trus- 
tee, and  in  that  capacity,  of  his  own  volition,  became  a  party 
complainant  in  the  proceeding. 

The  decree  of  the  Circuit  Court  is  affirmed. 
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Thomas  McMnrray  t.  Bertha  Thede. 

1.  Jurisdiction— jEJwfry  of  Appearance-^ Appeals  from  Justices, — 
When  a  defendant  enters  his  appearance  it  does  not  matter  whether 
there  has  been  any  summons  in  the  case  or  not.  The  object  of  the  sum- 
mons is  to  bring  the  party  into  court,  and  when  he  appears  the  purpose 
of  the  service  of  summons  has  been  accomplished. 

2,  Same— Appeals  from  Justices — Co-defendants. — It  is  not  neces- 
sary, in  order  to  give  the  court  jurisdiction  over  a  co-defendant,  on 
appeal  from  a  justice,  that  his  appearance  should  be  entered  ten  days 
before  the  first  day  of  the  term.  The  appearance  of  the  appellee  is 
required  to  be  so  entered  in  order  to  permit  the  case  to  stand  for  trial  at 
such  term. 

Attaehment. — Appeal  from  the  County  Court  of  Cook  County;  the 
Hon.  D.  L.  Jones,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1899.  Affirmed.  Opinion  filed  January  16, 
1900. 

E.  M.  Stannard,  attorney  for  appellant. 
Otis  Wesneb,  attorney  for  appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

Judgment  was  obtained  by  appellee  before  a  justice  of 
the  peace  against  one  Henry  Thede  and  appellant,  from 
which  judgment  the  latter  perfected  an  appeal  to  the  County 
Court  of  Cook  County,  and  during  the  November  term 
filed  his  appeal  bond,  as  required  by  statute.  Subsequently, 
during  the  December  term,  appellee  filed  her  written 
appearance  in  said  cause,  more  than  ten  days  before  the 
first  day  of  the  next  or  January  term.  The  other  party, 
against  whom,  jointly  with  appellant,  judgment  had  been 
rendered  by  the  justice,  did  not  join  in  the  appeal,  and  it 
does  not  appear  that  he  was  summoned.  He,  however, 
entered  his  appearance  in  writing  during  the  January  term, 
but  this  does  not  appear  to  have  been  done  until  the  day 
upon  which  the  case  came  on  for  trial. 

It  is  said  that  because  said  co-defendant  does  not  appear 
to  have  been  summoned  or  to  have  entered  his  appearance 
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ten  days  before  the  January  term,  the  County  Court  had 
no  jurisdiction  to  try  the  case  as  to  him.  The  co-defendant 
himself  is  not  complaining  of  the  judgment  to  which  he  is 
a  party. 

Where,  however,  a  defendant  enters  his  appearance  it 
does  not  matter  whether  there  has  been  any  process  in  the 
case  or  not.  The  object  of  the  summons  is  to  bring  the 
party  into  court;  and,  when  he  appears,  the  purpose  of  the 
service  of  summons  has  been  accomplished.  Wasson  v. 
Cone,  86  111.  46  (47).  It  was  not  necessary,  in  order  to  give 
the  court  jurisdiction  over  the  co-defendant,  that  his 
appearance  should  have  been  entered  ten  days  before  the 
first  day  of  the  terra.  The  appellee's  appearance  is  required 
to  be  so  entered  in  the  County  Court  ten  days  before  the 
first  day  of  the  term,  in  order  to  permit  the  case  to  stand 
for  trial  at  that  term,  but  not  so  with  co-defendants  of  the 
party  appealing.  In  Walter  v.  Bierman,  59  111.  186,  cited 
by  appellant's  counsel,  not  only  had  no  summons  issued 
against  the  co-defendant,  but  it  is  expressly  stated  that  his 
appearance  had  not  been  entered,  and  it  was  clear  that  the 
Circuit  Court  had  no  jurisdiction  over  him.  So  also  in 
Bourton  v.  Rathbone,  23  111.  App.  654. 

It  is  said  that  the  appearance  of  the  co-defendant  was 
entered  without  payment  of  the  appearance  fee,  as  required 
by  statute,  and  that  it  was  not  therefore  entitled  to  be 
entered.  We  can  not  consider  the  objection.  There  is  an 
affidavit  in  the  record,  sworn  to  and  filed  nine  daj^s  after 
the  date  of  filing  the  appeal  bond,  which  states  that  "at 
the  time"  of  filing  such  appearance,  the  "  said  defendant" 
did  not  pay  any  appearance  fee.  This  affidavit  is  appa- 
rently carefully  worded  not  to  deny  that  the  appearance 
fee  was  actually  paid.  But  it  has  no  proper  place  in  this 
record.  There  are  abundant  reasons  why  it  can  not  be 
considered.  It  is  enough  to  say  that  the  objections  urged 
here  do  not  appear  to  have  been  raised  in  the  trial  court, 
and  are  not  preserved  by  bill  of  exceptions. 

A  motion  to  dismiss  the  appeal  is  before  us  but  will  not 
require  consideration.  The  judgment  of  the  County  Court 
will  be  affirmed. 
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Haurlee  Bosenfeld  and  Peter  Tan  Yllssingen  t.  Minnie 
J.  De  Witt^  James  Turnock  and  George  C.  Corning. 

1.  Records— i^rfdcwcc  of  Damages— Disaolution  of  Injunctton8,'-A 
failure  to  show  in  the  record,  the  evidence  upon  which  an  allowance  of 
damages  is  made  upon  the  dissolution  of  an  injunction,  is  fataL 

Bill  for  an  Injonction.— Error  to  the  Circuit  Court  of  Cook  County; 
the  Hon.  EIdmund  W.  Burke,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1899.  Reversed  and  remanded. 
Opinion  filed  January  16,  1900. 

William  W.  Case,  attorney  for  plaintiffs  in  error. 

James  Turnook,  attorney  for  defendants  in  error. 

Me.  Justice  Shepard  delivered  the  opinion  of  the  court. 

Upon  the  dissolution  of  an  injunction  granted  upon  a 
bill  filed  by  the  plaintiff  in  error  Van  Vlissingen,  against 
the  defendants  in  error,  an  assessment  of  damages  upon 
suggestions  therefor  was  had,  and  judgment  for  fifty  dol- 
lars solicitor's  fees  as  and  for  damages  sustained,  was  given 
against  Van  Vlissingen  and  his  surety  upon  the  injunction 
bond,  both  of  whom  have  joined  in  this  writ  of  error. 

The  only  damages  claimed  were  for  solicitor's  fees. 
Although  the  order  upon  the  assessment  of  damages  shows 
that  evidence  was  heard,  the  record  nowhere  shows  what 
the  evidence  was. 

A  failure  to  show  in  the  record  the  evidence  upon  which 
an 'allowance  of  damages  is  made  upon  the  dissolution  of 
an  injunction  is  fatal,  and  a  decree  awarding  damages  must 
be  reversed  for  the  error.  Steele  v.  Boone,  75  111.  457; 
Howard  v.  Austin,  12  111.  App.  655. 

Other  errors  are  assigned  and  argued,  but  one  error  well 
assigned  is  enough. 

The  decree  is  reversed  and  the  cause  remanded. 
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Michael  C.  McDonald  et  ah  y.  The  People^  etc. 

1.  Contempt— TF7ia<  is  Not  a  Sujficieni  Ground  to  Purge— Where  a 
-party  has  knowledge  of  the  command  of  the  court,  and  acts  in  disregard 
of  it  and  bv  way  of  obstructing  its  enforcement,  the  fact  that  another, 
an  officer  of  the  court,  contemplated  a  like  disregard,  will  not  be  a  suffi- 
cient ground  to  purge  him  of  contempt. 

2.  Hx}AZ^Sufflciency  of  Orders  Imposing  Fines,  etc—An  ord^ 
impeding  a  fine  and  imprisonment  for  contempt  of  court  must  designate 
some  one  to  whom  such  fine  should  be  paid,  and  the  time  of  imprison- 
ment should  be  limited  by  the  provision,  **  or  until  discharged  according 
to  law." 

Proceedings  for  Contempt— Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  Farun  Q.  Ball,  Judge,  presiding.  Heard  in 
this  court  at  the  March  term,  1899.    Reversed.    Opinion  filed  January 

18,  1900. 

Statement. — This  is  an  appeal  from  an  order  which  finds 
appellants  guilty  of  a  contempt  of  the  court  and  imposes  a 
fine  upon  each  of  appellants  as  punishment  therefor.  The 
act  held  to  be  a  contempt  was  the  obtaining  of  a  writ  of 
replevin  and  the  securing  of  a  seizure  of  property  there- 
under after  the  court  had,  in  the  proceeding  here  involved, 
ordered  such  property  to  be  taken  possession  of  and  sold  by 
an  officer  of  the  court,  viz.,  a  master  in  chancery.  The 
answer  of  the  appellants  to  a  rule  upon  them  to  show 
cause  sets  up,  as  an  excuse  for  thus  interfering  with  the 
process  of  the  court,  that  they  had  been  informed  by  the 
master  in  chancery  that  he  did  not  intend  to  obey  the  direc- 
tion of  the  court,  and  that  he  would  decline  to  take  pos- 
session of  the  property  as  ordered  by  the  court.  It  appears 
that  appellants  had  knowledge  of  the  order  of  the  court 
directing  the  master  to  take  possession  of  the  property 
when  they  sued  out  the  writ  of  replevin  and  directed  the 
levy  upon  this  property. 

The  order  appealed  from  is  in  part  as  follows : 

'^Wherefore  it  is  ordered,  adjudged  and  decreed,  that  in 
their  acts  and  doings  aforesaid,  the  said  Michael  C.  McDonald, 
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James  Bowlan  and  Edward  Maher  were  and  are,  and  each 
of  thera  was  and  is  in  contempt  of  this  court,  and  each  of 
them  was  and  is  guilty  of  obstructing  the  lawful  process 
thereof ;  and  it  is  furtner  ordered,  adjudged  and  decreed, 
that  the  said  Michael  C.  McDonald,  James  Bowlan  and  Ed- 
ward Maher  be  each  fined  the  sum  of  $250,  and  to  stand 
committed  to  the  county  jail  of  Cook  county  until  the  same 
shall  be  paid." 

A.  B.  Jenks  and  Edward  Maher,  attorneys  for  appel- 
lants. 

L.  A.  GiLMORE  and  Frank  P.  Blair,  attorneys  for  ap- 
pellee. 

Mr.  Presiding  Justice  Sears  delivered  the  opinion  of  the 
court. 

It  is  urged  by  counsel  for  appellants  that  their  answer  to 
the  rule  to  show  cause,  presents  a  sufficient  ground  to 
purge  them  from  any  contempt.  It  is  contended  in  effect 
that,  although  they  were  aware  of  the  order  of  the  court 
directing  its  master  in  chancery  to  take  possession  of  the 
property  in  question,  yet,  because  that  officer  had  informed 
them  that  he  would  not  obey  the  court  in  this  behalf  and 
would  decline  to  take  possession  of  the  property,  therefore 
they  also  were  warranted  in  disregarding  the  court's  order, 
and  in  seizing  the  property  in  despite  of  the  same.  The 
position  is  not  tenable.  Appellants,  having  actual  knowl- 
edge of  the  command  of  the  court  as  to  this  property,  acted 
in  disregard  of  it,  and  by  way  of  obstructing  its  enforce- 
ment; and  that  another,  an  officer  of  the  court,  contem- 
plated a  like  disregard,  would  not,  if  true,  avail  them  any- 
thing. 

There  are  several  grounds  of  objection  to  the  form  of 
the  order.  First,  it  is  contended  that  the  order  is  faulty 
in  that  it  fails  to  designate  any  one  to  whom  the  fines  shall 
be  paid.  Secondly,  that  the  order  is  faulty  in  that  it  fails 
to  fix  a  limitation  of  the  imprisonment  by  the  qualification 
"  or  until  discharged  according  to  law,"  or  words  of  like 
effect     And,  thirdly,  it  is  contended  that  the  order  is  erro- 
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neous  in  that  it  in  effect  orders  the  imprisonment  of  each 
appellant  until  the  fines  imposed  upon  all  shall  be  paid. 

We  are  of  opinion  that  each  contention  is  of  some  force. 

The  order,  to  have  been  proper  in  form,  should  have 
designated  some  one  to  whom  the  fines  should  be  paid. 
Smith  V.  Tenney,  62  111.  App.  571;  The  Albany  City  Bank 
V.  Schermerhorn,  9  Paige,  372. 

In  each  of  these  cases  the  order  was  coercive  in  its  nature 
and  to  enforce  the  performance  of  some  act,  while  in  this 
case  the  order  is  solely  by  way  of  punishment  for  an  act 
done.  lu  the  New  York  case  the  fine  discussed  was  one 
which  might  have  been  ordered  paid  to  any  one  of  several 
in  private  or  public  interest.  But  in  the  case  of  any  order, 
requiring  the  payment  of  a  fine  and  imposing  imprison- 
ment in  default  of  payment,  the  order  should  be  definite 
and  clear  in  all  of  its  terms,  that  it  may  be  understood  pre- 
cisely  what  the  party  committed  must  do  to  procure  his 
discharge.  It  is  therefore  proper  that  the  order  should 
designate  the  one  to  whom  payment  of  the  fine  may  be 
meule. 

The  time  of  imprisonment  should  have  been  limited  by 
the  further  provision,  '*or  until  discharged  according  to 
law,"  or  by  words  of  like  effect.  Billingslee  v.  The  People, 
No.  8483,  decided  at  this  term  and  not  yet  reported. 

The  order  is  faulty  in  each  of  these  particulars.  But  it 
is  unnecessary  to  decide  whether  either  of  them  would  of 
itself  afford  suflScient  ground  for  reversing  this  order,  since 
we  are  of  opinion  that  the  third  ground  of  objection  makes 
such  a  reversal  necessary. 

The  order  in  effect  provides  that  the  imprisonment  of 
the  appellants  shall  continue  until  the  fines  are  paid.  It  is 
a  joint  order  in  this  respect,  not  a  separate  order  as  to  pay- 
ment by  each  respondent  of  his  individual  fine  as  a  condi- 
tion of  his  discharge.  Under  such  provision  the  imprison- 
ment of  each  appellant  might  continue  not  only  until  his 
own  fine,  but  as  well  until  his  co-respondents'  fines,  were 
fully  paid.  An  order  which  so  provides,  or  which  is  so  far 
ambiguous  as  to  be  capable  of  such  construction,  can  not 
be  sustained. 
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We  are  of  opinion  that  the  terms  of  this  order  are  such 
as  make  it  erroneous  in  this  respect.  By  reason  of  this 
conclusion,  it  is  unnecessary  to  consider  other  questions 
raised.    The  order  is  reversed. 


James  W.  Kee  and  Joseph  M.  Omo  t.  Daniel  GahilL 

1,  Qttbstions  of  Factt— Pro tnncc  of  the  Jury. — It  is  within  the  prov- 
ince of  the  jury  to  determine  questions  of  fact. 

2.  Statute  of  Frauds— T/ie  General  Rule,— The  general  rule  as  to 
the  statute  of  frauds  is  that  if  the  promise  is  in  the  nature  of  an  origi- 
nal undertaking  to  pay  a  debt  to  a  third  party,  and  is  founded  on  a 
valuable  consideration  received  by  the  promisor  himself,  it  is  not  within 
the  provision  of  the  statute  and  need  not  be  in  writing  to  make  it  valid 
and  binding;  it  will  be  regarded  in  the  light  of  a  contract  for  the  benefit 
of  a  third  party,  upon  which  such  third  party  may  found  an  action  for 
the  breach.  Such  a  promise  is  not  within  the  statute  of  frauds,  and 
need  not  be  necessarily  in  writing  to  make  it  valid. 

Appeal  from  the  Circuit  Ck)urt  of  Ck)ok  County;  the  Hon.  Frank 
Baker,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1899.    Affirmed.    Opinion  filed  January  16,  1900. 

Jesse  A.  and  Henry  R.  Baldwin,  attorneys  for  appel- 
lant James  W.  Kee. 

William  J.  Candlish,  attorney  for  appellant  Joseph  D. 
Orao. 

James  S.  Harlan,  attorney  for  appellee. 

Mr.  Presiding  Justice  Horton  delivered  the  opinion  of 
the  court. 

In  1892  James  Cahill  was  indebted  to  appellee,  his 
brother,  in  the  sum  of  $5,500,  secured  by  chattel  mortgage 
upon  a  restaurant  in  this  city.  Said  James  Cahill  and 
Florien  S.  Young  entered  into  partnership  for  the  purpose 
of  conducting  the  business  at  said  restaurant  under  the  firm 
name  of  Cahill  &  Young.    James  Cahill  sold  to  said  Young 
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one-half  interest  in  said  restaurant,  subject  to  said  mortgage. 
Oahill  and  Young  desired  to  have  the  mortgage  held  by 
appellee  released,  and,  in  consideration  of  said  debt  or  of  such 
release,  they  paid  to  appellee  $500  in  cash,  and  gave  to  him 
two  firm  notes  for  the  balance  due  him,  one  for  f 2,000  and 
one  for  $3,000,  and  he  released  said  mortgage.  The  firm 
of  Cahill  &  Young  expended  between  $20,000  and  $30,000 
in  improving  and  furnishing  said  restaurant,  and  became 
financially  embarrassed.  Appellants  were  creditors  of  the 
firm.  An  agreement  was  then  made  between  said  firm  and 
appellants,  whereby  said  firm  sold  to  appellants  said  res- 
taurant with  the  Slock  and  fixtures,  for  the  agreed  price  of 
$25,000  and  gave  to  api>ellants  a  bill  of  sale  therefor. 

On  behalf  of  appellee  it  is  contended  that  as  a  part  of  the 
consideration  for  said  sale  to  appellants  they  promised  and 
agreed  to  a^d  with  said  firm  to  pay  the  amount  due  to  ap- 
pellee upon  said  notes  of  said  firm,  held  by  him.  Appellee 
brought  this  suit  to  recover  from  appellants  the  amount 
due  to  him  upon  said  notes.  He  bases  his  right  to  so 
recover  upon  said  alleged  promise  by  said  appellants  to  pay 
the  amount  thus  due  to  him.  On  behalf  of  appellants  it  is 
contended  that  they  did  not  so  promise  and  agree.  All 
contested  questions  of  fact  are  practically  merged  in  the 
issue  thus  presented. 

It  is  conceded  on  the  part  of  appellee  that  such  alleged 
promise  was  verbal ;  was  not  in  writing.  On  behalf  of  ap- 
pellants it  is  contended  that  such  promise,  if  made,  is  within 
the  statute  of  frauds,  and  therefore  void.  Thus  the  princi- 
pal issue  of  law  in  this  case  is  presented. 

There  is  evidence  tending  to  show  that  the  promise  was 
made  by  appellants  as  contended  by  appellee.  There  is 
also  evidence  tending  to  show  that  appellants  did  not  make 
such  promise.  There  is  a  sharp  conflict  in  the  testimony 
upon  this  point.  It  can  not  be  reconciled.  Some  of  the 
witnesses  are  mistaken  in  their  statements.  It  is  peculiarly 
within  the  province  of  the  jury  to  determine  the  question 
of  fact  thus  presented  and  supported. 

Counsel  for  appellants  complain  bitterly  of  the  rulings  of 
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the  court  at  the  trial.  They  have  reviewed  the  testimony 
and  the  rulings  as  to  the  same,  and  the  remarks  of  the  trial 
judge,  in  detail  and  at  great  length.  We  are,  however,  of 
opinion  that  taking  the  bill  of  exceptions  as  a  whole,  no 
reversible  error  appears  in  the  rulings  and  remarks  of  the 
court.  The  jury  found  the  issues  in  favor  of  appellee  and 
assessed  his  damages  at  the  full  sum  due  upon  said  notes. 
That  finding,  based  upon  the  conflicting  evidence  in  the  case, 
we  must  consider  as  settling  the  questions  of  fact  involved. 
The  court,  at  the  instance  of  the  appellee,  gave  to  the 
jury  the  following  instruction,  viz.: 

"  1.  The  jury  is  instructed,  as  a  matter  of  law,  that  a  prom- 
ise made  upon  a  valuable  consideration,  from  one  person  to 
another,  to  pay  a  sum  of  money  to  a  third  person,  is  valid  and 
binding,  and  can  be  enforced  by  said  third  person  in  his  own 
name.  In  this  case,  if  the  jur^  believe  from  the  evidence 
that  the  defendants,  as  charged  in  the  declaration,  purchased 
the  leasehold  and  personal  property  in  the  restaurant  from 
Cahill  &  Young,  and  as  a  part  of  the  purchase  price,  agreed 
and  undertook  to  pay  the  indebtedness  due  to  Daniel  Cahill 
from  the  firm  of  Cahill  &  Young,  then  the  jury  must  find  the 
issues  for  the  plaintiflf  for  the  sum  remaining  unpaid  or  due 
at  the  time  of  making  said  agreement,  and  the  interest  upon 
it  at  the  rate  of  five  per  cent." 

The  court  refused  to  give  to  the  jury  the  fifth  instruc- 
tion asked  by  appellants,  which  is  as  follows,  viz. : 

,  "  5.  The  jury  are  instructed  that  if  you  believe  from  the 
evidence  that  the  indebtedness  alleged  to  be  due  to  the 
plaintiflf  is  primarily  due  him  from  a  person  or  persons  other 
than  the  defendants;  and  if  you  further  find,  from  all  the 
evidence  in  this  case,  that  the  defendants  promised  to  pay 
such  alleged  indebtedness  to  the  plaintiflf;  andifyoufurtner 
find  from  the  evidence  that  such  promise,  if  any,  on  the  part 
of  the  defendants,  was  collateral  only  to  the  main  or  ori^- 
nal  undertaking,  and  was  not  accepted  by  the  plaintiflf  m 
the  place  of  said  original  undertaking ;  then,  unless  you  fur- 
ther find  from  the  evidence  that  such  agreement,  if  any,  or 
some  memorandum  or  note  thereof,  was  in  writing  and 
signed  by  said  defendants,  your  verdict  must  be  for  the 
defendants." 

By  the  giving  of  one  and  the  refusal  of  the  other  of  said 
instructions  the  question  of  the  statute  of  frauds  is  pre- 
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sented,  which  is  considered  by  counsel  in   their  printed 
arguments. 

The  case  of  Wilson  v.  Bevans,  58  111.  232,  as  to  the  ques- 
tion of  the  statute  of  frauds  and  in  the  controlling  facts,  is 
precisely  like  the  case  at  bar.     As  there  stated : 

*•  The  appellant  received  the  property  contracted  for,  and 
it  is  wholly  immaterial  to  him  what  direction  was  given  to 
the  purchase  money.     The  vendor  contracted  to  have  it 

Eaid  to  his  creditors  instead  of  himself,  and  it  imposes  no 
ardship  upon  the  purchaser.  It  was  his  contract  so  to  pay 
the  purchase  money,  and  such  a  contract  is  valid  and  bind- 
ing m  law,  although  it  is  not  evidenced  by  any  writing." 

Under  the  facts  as  found  by  the  jury  this  language  is 
directly  in  point  and  is  controlling. 

The  Supreme  Court  in  that  case  also  states  the  general 
rule  as  to  the  statute  of  frauds  in  this  State  very  clearly,  in 
these  words : 

"The  general  rule  is  that  if  the  promise  is  in  the  nature 
of  an  original  undertaking  to  pay  a  debt  to  a  third  party, 
and  is  founded  on  a  valuable  consideration  received  by  tfie 
promisor  himself,  it  is  not  within  the  provision  of  the 
statute,  and  need  not  be  in  writing  to  make  it  valid  and 
binding;  it  will  be  regarded  in  the  Tight  of  a  contract  for 
the  benefit  of  a  third  party,  upon  which  said  third  partv 
may  found  an  action  for  the  breach.  The  authorities  all 
seem  to  agrfee  in  holding  that  such  promise  is  not  within 
the  statute  of  frauds,  and  need  not  necessarily  be  in  writing 
to  make  it  valid." 

The  Bevans  case  is  cited  with  approval,  as  to  this  general 
rule,  in  Meyer  v.  Hartman,  72  111.  444,  and  Borchsenius  v. 
Canutson,  100  111.  82,  92.  It  is  also  cited  and  is  followed  in 
Mathers  v.  Carter,  7  111.  App.  225,  and  Cornell  v.  Central 
Electric  Co.,  61  111.  App.  325. 

The  notes  made  and  given  by  Cahill  &  Young  to  appellee 
remained  in  the  hands  of  appellee  up  to  the  time  this  suit 
was  tried.  It  is  contended  by  counsel  for  appellants  that  if 
the  relation  of  debtor  and  creditor  remained,  as  between  the 
original  parties,  after  the  promise  of  a  third  party  to  pay 
the  debt,  the  same  as  it  did  before,  then  the  promise  of  such 
third  party  is  within  the  statute  of  frauds  and  can  not  be 
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enforced  unless  in  writing.  The  case  of  Spear  v.  Farmers 
&  Mech.  Bk.,  156  111.  155,  is  cited  by  appellants'  counsel  as 
being  conclusive  upon  this  point.  We  do  not  so  under- 
stand the  opinion  of  the  Supreme  Court.  The  promisor 
sued  in  that  case  "  gave  up  and  yielded  no  right  he  had," 
and  received  no  consideration  for  his  promise.  True,  the 
court  says  that  "There  was  no  change  in  the  original 
indebtedness,  the  original  debtors  remaining  liable  to  the 
original  creditors  precisely  the  same  as  when  the  indebt- 
edness was  originally  contracted."  But  we  do  not  under- 
stand the  court  to  say,  or  intend  to  convey  the  impression, 
that  because  the  original  indebtedness  remained  unchanged, 
that  therefore,  and  for  that  reason,  the  promise  sued  upon 
was  collateral  and  void  under  the  statute  of  frauds.  Had 
there  been  a  surrender  or  cancellation  of  such  original 
indebtedness,  that  might,  perhaps,  have  been  a  sufficient 
consideration.  In  the  Bevans  case,  and  in  each  of  the 
cases  cited  above  in  support  of  the  same  point,  the  origi- 
nal  indebtedness  remained  the  same  as  before  the  promise 
by  the  third  party.  Had  the  Supreme  Court  intended 
to  overrule  all  of  those  cases,  and  others  to  the  same 
effect,  it  would  have  been  by  a  more  definite  statement 
than  any  made  in  the  Spear  case.  We  do  not  think  that 
the  case  of  Eddy  v.  Roberts;  17  HI.  505,  states  a  differ- 
ent rule.  But  if  it  does,  it  must  be  considered  as  over- 
ruled by  the  Bevans  case,  and  other  cases  above  cited. 
Neither  can  it  be  considered  that  the  court,  in  the  case  of 
Murto  V.  McKnight,  28  111.  App.  238,  also  cited  and  spe- 
cially relied  upon  by  counsel  for  appellants,  understood  the 
Eddy  case  as  stating  any  different  rule  from  that  so  clearly 
stated  in  the  Bevans  case,  because  the  court  in  the  Murto 
case  cites  the  other  two  cases  together  (p.  246)  as  sustaining 
the  same  point. 

It  is  not  deemed  necessary  to  here  consider  all  of  the 
many  points  and  objections  made  by  counsel  for  appellants 
in  their  one  hundred  and  thirteen  pages  of  brief  and  argu- 
ment, although  we  have  examined  each  and  all  of  them. 
Neither  are  we  disposed  to  here  enter  into  any  review  of  the 
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numerous  complaints  made  by  counsel  for  appellants  as  to 
the  trial  judge  personally.     Upon  a  full  examination  of  this 
case   we  are  satisfied    that  substantial    justice  has  been 
attained,  and  that  no  reversible  error  appears. 
The  judgment  of  the  Circuit  Court  is  affirmed. 


Charles  H.  Bequa  et  al.^  Ex^rs;  etc.,  y.  Alice  M.  Graham, 

Adm'r,  etc. 

1.  AnnuitieSt— VTTicn  Subject  to  the  Debts  of  the  Beneficiary. — Where 
an  anuuity  is  to  be  deposited  in  a  bank  quarterly,  to  the  credit  of  the 
beneficiary,  subject  to  his  order,  and  is  a  provision  by  the  testator  made 
in  lieu  of  his  rights  and  interests  under  our  statute  in  the  estate  of  his 
wife,  it  is  subject  to  his  debts. 

2.  Statutes— flbtu  Construed  When  Taken  from  Other  States. — 
Where  a  statute  is  taken  from  the  statutes  of  another  State,  upon  the 
same  subject,  and  which  has  been  construed  by  the  courts  of  such  State, 
the  courts  of  this  State  will  be  governed  by  the  decisions  of  such  courts. 

Creditor's  Bill, — Appeal  from  the  Superior  Court  of  Cook  County; 
the  Hon.  Theodore  Brent ano,  Judge,  presiding.  Heard  in  this  court 
at  the  March  term,  1899.    Affirmed.    Opinion  filed  January  18,  1900. 

Statement  by  the  Court, — This  is  a  creditor's  bill  by 
appellee,  administratrix  of  the  estate  of  James  E.  Graham, 
deceased,  against  appellants  and  John  F.  Nichols,  to  subject 
an  annuity  given  to  the  latter  by  the  will  of  Annie  Eliza- 
beth Nichols,  wife  of  said  John  F.  Nichols,  to  the  payment 
of  a  judgment  rendered  against  him  January  24,  1878,  in 
the  Circuit  Court  of  Cook  County,  for  $4,436.13  and  costs, 
which  was  revived  at  the  December,  1891,  term  of  said  court 
and  an  execution  issued  thereon  September  27, 1897,  which 
was  returned  December  20,  1897,  "  no  property  found  and 
no  part  satisfied." 

The  will  of  Annie  Elizabeth  Nichols,  which  was  proven 
and  admitted  to  record  in  the  Probate  Court  of  Cook 
County,  Illinois,  on  the  10th  day  of  February,  1897,  among 
other  devises  and  bequests,  bequeaths  to  her  husband,  John 
Field  Nichols : 
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"  The  annual  sura  of  eighteen  hundred  dollars  during  his 
natural  life,  to  be  paid  Quarterly  in  equal  installments  of 
four  hundred  and  fifty  uoUars  oach,  and  deposited  to  his 
credit  in  the  Merchants'  Loan  &  Trust  Co.  Bank,  or  some 
other  Chicago  bank,  subiect  to  his  order,  which  annuity 
shall  be  in  lieu  of  any  and  all  other  interest  in  my  estate  to 
which  he  would  be  entitled." 

The  will  also  makes  devises  of  real  estate  to  different  par- 
ties and  gifts  of  numerous  items  of  personal  property  to 
different  legatees.  By  a  codicil  dated  June  16, 1892,  attached 
to  said  will,  and  proven  and  admitted  to  record  at  the  same 
time,  it  was  stated  as  follows : 

"I  have  already  advanced  to  my  said  husband  and  ex- 
pended for  his  use  so  large  an  amount,  and  the  probable 
net  income  of  my  estate  will  be  so  small,  that  I  do  not 
deem  it  just  to  burden  my  daughters  (naming  them)  with  so 
larj^ean  annuity  for  his  benefit  as  is  provided  for  in  said  will, 
and  I  hereby  direct  that  a  yearly  or  annual  sum  of  twelvehun- 
dred  dollars  shall  be  paid  to  him  in  the  same  manner  in  said 
will  provided  for,  which  provision  shall  be  in  place  and  lieu 
of  all  estate,  claim,  right  and  provision  to  which  he  is  or 
may  or  would  otherwise  be  entitled  either  by  virtue  of  the 
law  of  the  land  or  under  the  provisions  for  tis  benefit  con- 
tained in  my  said  will." 

John  F.  J^^ichols  filed  no  renunciation  of  the  terms  of  said 
will. 

The  inventory  of  the  estate  of  the  said  Annie  Elizabeth 
Nichols,  which  was  approved  by  said  Probate  Court,  shows 
real  estate  of  the  value  $37,500,  and  personal  property  of 
the  value  of  $33,592.67,  which  came  to  the  hands  of  appel- 
lants as  executors  under  said  will. 

Besides  all  the  matters  above  stated,  the  master  to  whom 
said  cause  was  referred  to  take  proof  and  report  his  conclu- 
sions thereon,  found,  and  the  evidence  sustains  the  findings, 
that  John  F.  Nichols  is  seventy  years  of  age,  is  infirm  in 
health,  and  is  now  residing  in  Seattle;  that  he  has  no  prop- 
erty or  business,  and  is  physically  incapable  of  following  any 
occupation  for  a  livelihood,  and  that  he  has  an  invalid 
daughter,  to  whose  support  he  contributes  to  the  extent  of  his 
ability;  that  said  annuity  is  a  provision  given  by  said  tes- 
tatrix out  of  her  separate  estate  for  the  support  and  mainte- 
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nance  of  said  Nichols  during  his  natural  life,  and  that  the 
whole  of  said  annuity'  has  been  and  is  expended  by  bim  for 
his  support  and  maintenance,  and  is  only  sufficient  to  sup- 
port and  maintain  him  in  the  manner  of  living  to  which 
he  is  and  has  been  accustomed;  that  said  Nichols  is 
lacking  in  business  capacity,  and  said  testatrix  had  taken 
her  aflfairs  out  of  his  hands  prior  to  her  death;  that  $600 
has  been  paid  Nichols  since  the  bcgiining  of  this  suit,  one- 
half  of  which  was  paid  after  the  service  of  process  upon 
appellants. 

On  a  hearing  before  the  court,  on  exceptions  to  the  mas- 
ter's report,  said  John  F.  Nichols  having  been  defaulted  and 
the  bill  taken  as  confessed  by  him,  the  report  was  confirmed, 
and  the  court,  after  finding  the  matters  hereinabove  stated, 
and  that  since  the  commencement  of  this  suit  and  service  on 
appellants  there  has  become  due  $1,200  on  said  anniiity, 
and  there  was  due  from  said  John  F.  Nichols  to  the  com- 
plainant upon  said  judgment  $4,447.03,  with  interest  at  six 
per  cent  per  annum  to  July  1,  1S97,  and  five  per  cent 
thereafter  until  paid,  decreed  that  said  appellants,  as  execu- 
tors, pay  to  the  solicitors  for  complainant,  within  thirty 
days,  the  sum  of  $1,200,  the  installments  of  said  annuity 
then  due,  and  that  said  appellants  pay  to  said  solicitors, 
"  from  the  assets  of  said  estate  of  Annie  Elizabeth  Nichols, 
all  installments  of  said  annuity  as  they  hereafter  severally 
become  due,  until  said  judgment  and  interest  thereon  is  fully 
paid,  and  that  said  executors  pay  the  costs  of  this  suit." 

Walker  &  Paynk  and  Farteidoe  &  Partridge,  attor- 
neys for  appellants. 

B.  W.  Ellis  &  Son,  attorneys  for  appellee. 

Mr.  Justice  Windes,  after  making  the  foregoing  state- 
ment, delivered  the  opinion  of  the  court. 

It  is  claimed  by  appellants,  first,  that  the  court  acquired 
no  jurisdiction  of  the  principal  defendant,  John  F.  Nichols; 
second,  that  the  evidence   was  insufficient  to  support  the 
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decree;  and  third,  that  appellee  has  no  just  or  legal  claim  to 
the  annuity  given  by  said  will  to  John  F.  Nichols. 

We  have  deemed  it  unnecessary  to  set  out  the  details  as 
to  how  the  court  acquired  jurisdiction  of  the  principal 
defendant,  John  F.  Nichols,  because  the  point  of  contention 
of  appellants  is  that  the  record  fails  to  show  jurisdiction  of 
this  defendant  for  the  reason  that  he  was  defaulted  after 
publication  notice,  pursuant  to  the  statute  in  such  case 
made  and  provided,  and  the  record  failed  to  show  when 
such  publication  was  made. 

Since  the  filing  of  appellants'  brief  this  defect,  if  any,  in 
the  record,  has  been  supplied  by  a  supplemental  record, 
which  shows  that  the  notice  of  publication  in  all  respects 
was  regular  and  sufficient  to  give  the  court  jurisdiction. 

Numerous  contentions  are  made  by  appellants  as  to  dif- 
ferent matters  with  respect  to  which  it  is  claimed  the  appel- 
lee failed  to  make  proof  of  the  allegations  of  her  bill.  We 
have  considered  them  all,  and  regard  the  proof  sufficient. 
We  have  deemed  it  necessary  only  to  refer  to  the  claims 
that  there  is  no  proof  that  the  judo^raent  was  revived;  that 
it  had  not  been  paid;  as  to  the  finding  of  the  master  that 
the  judgment  was  recovered  in  1898;  and  the  part  of  decree 
directing  appellants  to  pay  the  costs.  It  appears  from  a 
certified  copy  made  by  John  A.  Cooke,  clerk  of  the  Circuit 
Court  of  Cook  County,  Illinois,  certified  by  him  to  be  a 
true,  perf^t  and  complete  copy  of  an  order  entered  of 
record  upon  the  7th  day  of  January,  1892,  in  a  certain 
cause  lately  pending  in  said  court,  wherein  James  E.  Gra- 
ham was  plaintiflf  and  John  F.  Nichols  was  defendant,  that 
it  appeared  to  the  court  that  said  defendant  had  been  duly 
notified  of  the  pendency  of  said  cause  by  publication,  accord- 
ing to  the  statute  in  such  case  made  and  provided;  that  his 
default  had  been  entered  of  record,  and  that  at  the  January 
term,  1878,  of  said  court,  to  wit,  on  the  24th  day  of  Janu- 
ary, 1878,  said  plaintiff  recovered  a  judgment  against  said 
defendant  for  the  sum  of  $4,436.13  and  costs,  and  that  said 
judgment  still  remains  in  full  force  and  effect,  and  is  in  no 
wise  set  aside,  paid  or  satisfied;  and  the  court  thereupon 
ordered  that  said   judgment  for  said  amount  and    costs 
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against  said  defendant  be  and  the  same  was  hereby  revived 
and  had  the  same  force  and  effect  as  at  the  original  rendi- 
tion thereof,  and  that  execution  issue  therefor.  This  we 
regard  as  sufficient  proof  of  the  recovery  and  revival  of  the 
judgment  and  that  it  still  remains  unpaid. 

This  proof  also  overcomes  the  error  of  the  master  in 
findino^  that  the  judgment  was  recovered  in  1898  (which 
was  evidently  a  clerical  error),  and  conforms  to  the  finding 
in  the  decree  of  the  court. 

The  provision  of  the  decree  that  appellants  pay  the  costs 
of  the  suit  is  proper,  in  view  of  the  finding  of  the  master, 
which  is  supported  by  the  evidence,  that  $600  had  been 
paid  by  appellants  to  Nichols  since  the  beginning  of  the 
suit,  one-half  of  which  payment  was  made  after  the  service 
of  process  upon  appellants.  Moreover,  appellants  have  as- 
signed no  error  in  this  respect,  and  therefore  are  precluded 
from  now  insistinor  on  this  objection  to  the  decree. 

Under  the  third  claim  of  appellants  it  is  contended  that 
the  provision  made  by  Mrs.  Nichols  in  her  will  is  such  that 
it  is  expressly  excepted  under  our  statute  regarding  credit- 
ors' bills  (chapter  22,  section  49),  which  provides  that  where 
*'  a  trust  has  in  good  faith  been  created  by,  or  the  funds  so 
held  in  trust  has  proceeded  from,  some  person  other  than 
the  defendant,"  and  therefore  appellee  can  not  reach  the  an- 
nuity in  question  by  her  bill.  The  case  of  Steib  v.  White- 
head, 111  111.  252,  is  especially  relied  on  as  supporting  this 
contention.  The  trust  under  consideration  in  that  case  was 
of  certain  real  estate  which  the  trustees  were  directed  to 
keep  well  rented,  pay  taxes,  make  repairs,  insure  against 
damage  by  fire,  and  "to  pay  over  all  remaining  rents 
and  income  in  cash  into  the  hands  of  my  said  daughter 
Juliette  in  person,  and  not  upon  any  written  or  verbal  order, 
nor  upon  any  assignment  or  transfer  by  the  said  Juliette," 
and  at  the  death  of  Juliette  the  trust  estate  was  to  cease 
and  the  land  vest  in  her  heirs,  and  in  default  of  such  heirs, 
then  to  descend  to  the  heirs  of  testator  then  living.  It  was 
held  that  the  net  income  of  the  estate  devised  was  not  liable 
to  garnishment  in  the  hands  of  the  trustees  for  the  debts  of 
the  beneficiary,  and  the  court  said,  among  other  things : 
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"  The  property  was  not  placed  in  her  possession  so  that  she 
might  appear  as  owner  wnen  she  was  not,  and  thereby  ob- 
tain credit.  An  examination  of  the  public  records  would 
have  shown  that  she  had  no  power  to  sell  or  assign  her 
equitable  interest,  that  the  extent  of  her  right  was  to  re- 
ceive the  net  accumulations  of  the  trust  estate  from  the 
hands  of  the  trustee,  and  that  these  accumulations  did  not 
become  absolutely  hers  so  as  to  render  them  subject  to  legal 
process  for  her  debts  until  actually  paid  to  her."    • 

The  case  at  bar  is,  in  our  opinion,  widely  different.  The 
annuity  was  to  be  deposited  in  a  bank  quarterly,  to  the  credit 
of  Nichols  and  subject  to  his  order,  and  was  clearly  a 
provision  by  the  testator  made  in  lieu  of  Nichols'  rights  and 
interests  under  our  statute  in  the  estate  of  his  wife,  of  which 
he  could  not  be  deprived  by  will.  It  was  subject  to  his 
order  at  any  time,  and  therefore  subject  to  his  debts. 

Moreover,  the  provision  of  the  statute  above  quoted  and 
relied  upon  by  appellants  is  taken  literally  from  the  New 
York  statute  upon  the  same  subject,  which  has  been  con- 
strued by  the  New  York  courts,  and  such  being  the  case 
the  courts  of  this  State  will  be  presumably  governed  by  the 
decisions  of  the  New  York  courts.  Campbell  v.  Foster,  35 
N.  Y.  361-6;  Degraw  v.  Clason,  11  Paige,  140;  Clute  v.  Bool, 
8  Paige,  86;  Williams  v.  Thorn,  70  N.  Y.  270;  Singer  &  Co. 
V.  Wheeler,  6  111.  App.  225;  Young  v.  Clapp,  147  111.  187. 

The  two  last  cases  above  noted,  while  they  do  not  con- 
sider the  particular  clause  of  our  statute  here  under  consid- 
eration, hold  in  effect  that  our  courts  will  adopt  the 
construction  given  to  the  same  statute  by  the  New  York 
courts  as  to  other  provisions  in  it. 

The  Campbell  and  Williams  cases,  supra^  while  they  dis- 
cuss the  provision  of  the  New  York  statute  which  we  have 
adopted,  relate  to  another  provision  of  the  statute,  which 
allowed  the  creditor  to  reach  the  surplus  income  from  trusts 
which  came  within  the  express  provisions  of  the  part  of  the 
statute  adopted  by  our  State,  beyond  what  was  necossary 
for  the  suitable  support  and  maintenance  of  the  cestui  qiie 
trust  and  those  dependent  upon  him.  The  cases,  however, 
approve  of  the  previous  decisions  of  the  New  York  courts 
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as  to  that  part  of  the  statute  of   New  York  adopted  bj 
Illinois. 
In  the  Clute  case,  supra^  the  court  say  : 

"If  the  life  interest  of  the  defendant  in  the  fund  is  of 
such  a  nature  that  he  can  sell  and  dispose  of  it  without  re- 
striction or  limitation,  then  according  to  the  decision  of  this 
court  in  the  case  of  Hallett  v.  Thompson,  (5  Paige,  583,)  the 
whole  annuity  may  be  reached  at  once  and  applied  to  the 
payments  of  his  debts  without  reference  to  his  present  or 
future  wants." 

In  the  Degraw  case,  supra^  an  annuity  for  life  or  widow- 
hood in  lieu  of  dower  was  held  subject  to  a  creditor's  claim, 
and  the  court  said  : 

"I  can  see  no  ground  whatever  for  considering  this 
bequest  as  a  trust,  any  more  than  in  the  case  of  an  ordinary 
pecuniary  legacy  payable  immediately  and  charged  upon 
the  real  estate  as  well  as  upon  the  personal  estate  of  the 
testator  generally." 

Moreover,  the  annuity  in  question  was  a  mere  offer  by 
Mrs.  Nichols  to  her  husband  for  his  interest  in  her  estate. 
As  we  have  seen,  there  was  real  estate  of  the  value  of 
$37,500,  in  which  he  was  entitled  to  a  life  estate  of  one-third. 
There  was  also  personalty  of  the  value  of  more  than 
$30,000,  of  which  he  could  have  taken  one-third  by  renounc- 
ing the  annuity.  He  was  at  liberty  to  accept  or  reject  the 
annuity,  and  having  elected  to  accept  it,  he  took  it  as  a  pur- 
chaser, and  it  is  subject  to  his  debts  the  same  as  any  other 
legacy.  The  Degraw  case,  s^ipra;  Blatchford  v.  Newberry, 
99  111.  11;  Carper  v.  Crowl,  149  111.  479;  Isinghart  v.  Brown, 
1  Ed.  Ch.  413. 

We  find  nothing  in  a  stipulation  in  the  record  referred  to 
by  counsel,  which  would  in  any  way  change  the  findings  of 
the  master  and  the  court,  or  which  would  in  any  way  tend 
to  modify,  in  our  opinion,  the  clear  provisions  of  the  will, 
which  show  that  the  annuity  was  given  in  lieu  of  the  dower 
and  other  interests  of  Nichols  in  his  wife's  estate,  and  place 
it  upon  the  same  basis  as  that  of  an  ordinary  legacy,  and 
therefore  subject  to  his  debts.  The  decree  of  the  Superior 
Court  is  affirmed. 
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Gomer  E.  Highley  t.  Sophia  G.  Metzger. 

1.  Appellate  Court  Practice— TFAen  Motions  Come  Too  Late,^ 
Matters  of  mere  irregularity  require  a  party  objecting  to  move  at  the 
first  opportunity. 

Assumpsit,  upon  a  promissory  note.  Appeal  from  the  Circuit  Court 
of  Cook  County:  the  Hon.  John  C.  Garver,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  Mai'ch  term,  1899.  Affirmed.  Opin- 
ion filed  January  16, 1900. 

Geo.  S.  Steere,  attorney  for  appellant;  H.  W.  Wakelke, 
of  counsel. 

LoEsoH  Brothers  &  Howell,  attorneys  for  appellee. 

Mr.  Presidinc^  Justice  Horton  delivered  the  opinion  of 
the  court. 

This  suit  was  commenced  by  appellee  to  recover  upon  a 
promissory  note  made  by  appellant  for  the  sum  of  $1,300. 
Appellant  pleaded  the  general  issue  and  want  of  considera- 
tion. To  the  latter  plea  a  replication  was  filed,  stating  that 
there  was  a  good  and  valuable  consideration  and  conclud- 
ing to  the  country.  No  rejoinder  was  filed  to  that  replica- 
tion. September  23,  1898,  the  usual  notice  and  affidavit 
were  filed  to  place  this  suit  upon  the  short  cause  calendar. 
Upon  the  notice  thus  filed  were  the  general  number  and 
the  term  number,  and  the  case  was  thereupon  placed  upon 
the  short  cause  calendar.  The  call  of  that  calendar  was 
commenced  October  31st,  more  than  five  weeks  after  notice 
to  place  safd  cause  upon  said  calendar  was  served  upon 
appellant's  attorney.  The  day  last  named  appellant  moved 
to  strike  said  cause  from  said  calendar,  and  in  support  of 
such  motion  filed  an  affidavit  made  by  the  attorney  of  appel- 
lant. That  motion  was  overruled  the  same  day.  The  trial 
of  cases  upon  said  calendar  was  not  concluded  October  31st, 
and  the  call  thereof  was  continued  the  next  day,  when  this 
cause  was  reached  and  tried  and  judgment  entered  against 
appellant. 
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The  points  made  and  urged  by  appellant  in  this  court  as 
reasons  why  said  judgment  should  be  reversed  are,  (1)  the 
notice  to  place  the  case  on  the  short  cause  calendar  was 
insufficient,  and  (2)  the  case  was  not  at  issue  when  tried. 

First.  It  is  a  sufficient  answer  to  the  first  point  to  say 
that  the  motion  came  too  late.  Matters  of  mere  irregular- 
ity require  a  party  objecting  to  move  at  the  first  opportu- 
nity. Johnston  v.  Brown,  51  111.  App.  649;  Stewart  v.  Car- 
bray,  69  111.  App.  397;  Belinski  v.  Brand,  76  111.  App.  404. 

Said  affidavit,  upon  which  the  motion  to  strike  said  cause 
from  the  short  cause  calendar  is  based,  was  made  October 
29th,  five  weeks  after  said  notice  was  served  upon  the 
attorney  who  made  the  affidavit.  And  besides,  there  is  no 
substantial  reason  stated  therein  why  said  cause  should  be 
stricken  from  said  calendar. 

Second.  Nothing  was  wanting  to  put  said  cause  for- 
mally at  issue  except  a  similiter.  There  was  no  error  in 
proceeding  to  try  said  cause  without  the  adding  of  the  wW 
Uiter. 

The  plea  of  want  of  consideration  is  not  verified,  and 
there  is  no  statement  in  said  affidavit  that  appellant  has  any 
defense  upon  the  merits. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


M.  M.  Green^  Nellie  M.  Novak,  F.  H.  Novak  and  The 
Homestead  B.  and  L«  Ass'n  v.  Illinois  and  Wisconsin 
Lumber  Co. 

1.  Presumptions — A8  to  Amendments, — Where  the  record  is  silent 
upon  the  subject  the  court  will  presume  that  the  judge  of  the  trial  court 
had  before  him  sufficient  data,  as  a  part  of  tlie  court  records  or  files  in 
the  case,  upon  which  to  base  the  amendment  in  question. 

Mechanic's  Lien.— Error  to  the  Circuit  Court  of  Cook  County;  the 
Hon.  EoifUND  W.  BURKB,  Judf2:e,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1899.  Affirmed.  Opinion  filed  Jan- 
uary 16,  1900. 
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Green  v.  Illinois  &  Wisconsin  Lumber  Co. 
Novak  &  Novak,  attorneys  for  plaintiffs  in  error. 
Lyndbn  Evans,  attorney  for  defendant  in  error. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  court. 

This  was  a  proceeding  to  enforce  a  mechanic's  lien  in 
favor  of  the  defendant  in  error  against  the  plaintiff  in  error 
Green,  and  certain  premises  owned  by  him,  and  this  writ  of 
error  is  prosecuted  from  an  order  entered  by  the  Circuit 
Court  amending  the  decree  after  the  expiration  of  the  term 
at  which  the  decree  was  entered. 

The  decree  was  entered  June  24,  1898,  which  was  of 
the  June  term,  1898,  and  the  amendatory  order  was  entered 
August  12,  1898,  which  was  of  the  July  term,  1898,  of  said 
Circuit  Court.  The  amendatory  order  was  entered  nunc 
pro  tunc  as  of  the  date  of  the  entry  of  the  decree. 

The  only  assigned  errors  that  are  not  abandoned  are  such 
as  attack  the  amendatory  order.  The  specifically  assigned 
error  in  that  regard  is  as  follows : 

"  2d.  The  conrt  below  erred  in  pnteringr  the  order  of 
August  12,  1898,  changing  the  description  of  the  property 
described  in  the  original  decree  entered  on  the  24th  day  of 
June,  1898,  the  June  term  of  said  court  having  long  expired, 
and  the  correction  not  being  a  clerical  error  but  a  complete 
change  of  the  description  of  the  real  estate,  and  making  it 
a  lien  on  real  estate  other  than  that  described  in  the  origi- 
nal decree  filed  June  24,  1893." 

The  decree  as  originally  entered  found  that  appellee  was 
entitled  to  and  had  a  lien  upon  "  lots  one,  two,  three  and 
four  of  block  sixteen  in  West  Pullman,"  etc. 

The  amendment  made  by  the  order  complained  of  con- 
sisted in  inserting  immediately,  before  the  description  above 
quoted,  the  words  :  "  Lots  one  and  two  of  the  resubdi vis- 
ion of." 

The  transcript  of  the  record  before  us  was  made  in  accord- 
ance with  a  praecipe  for  the  record  filed  by  the  plaintiff  in 
error,  and  omits  the  bill  or  petition  filed  for  the  lien,  the 
master's  report  and  all  the  evidence  upon  which  the  decree 
was  based. 
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We  will  presume,  therefore,  that  the  judge  of  the  Circuit 
Court  had  before  him  sufficient  data,  as  part  of  the  Circuit 
Court  records  or  files  in  the  case,  upon  which  to  base  the 
amendment. 

If  the  petition  for  the  lien,  the  master's  report  and  the 
evidence,  all  contained  the  description  of  the  premises,  as  set 
forth  in  the  decree  as  amended — as  we  will,  in  their  absence 
from  the  record  before  us,  presume  they  did — the  amend- 
ment  was  purely  clerical  in  its  nature  and  was  clearly  within 
the  power  of  the  court  to  make,  even  after  lapse  of  the 
term. 

The  master's  report  of  sale  shows  that  he  did  not  adver- 
tise the  property  for  sale  until  August  18,  1898,  six  days 
after  the  decree  was  corrected,  and  that  the  premises  were 
not  sold  until  September  9,  1898.  There  has  been  no  sacri- 
fice of  or  injury  to  intervening  rights,  by  the  amendment, 
and  we  can  see  no  shadow  of  error  in  allowing  it  to  be 
done.    Affirmed. 


{86    576!      Charles  C.  Heisen  and  John  A.  Albert  v.  Peter  B. 
182128   68l  Westfall. 

1.  Pleadings— iVbn  Damnificatus  to  Actions  on  Bond.— Where  a 
bond  sued  upon  provides  for  a  penalty  or  forfeiture,  the  plea  of  non 
damnificatus  is  proper,  and  will  admit  of  the  introduction  under  it  of 
evidence  tending  to  show  what,  if  any,  actual  damages  suffered  for  which 
the  obligee  is  entitled  to  be  indemnified  by  reason  of  a  breach  in  the 
condition  of  such  bond,  but  if  the  bond  provides  for  liquidated  damages 
non  damnificatus  is  not  a  proper  plea. 

2.  Bonds — Penalties  and  Liquidated  Damages,— The  difference  be- 
tween a  penalty  and  liquidated  damages  is  that  the  former  is  regarded 
as  a  forfeiture,  from  which  the  defaulting  party  can  be  relieved,  while 
the  latter,  being  the  agreed  damages  for  breach  of  the  condition  of  the 
bond,  the  parties  are  holden  to  it. 

3.  Same — Whethei'  a  Penalty  or  Liquidated  Damages. — Whether 
the  sum  named  in  a  bond  is  a  penalty  or  liquidated  damages  is  to  be 
determined  by  the  intention  of  the  parties.  Where  the  obligation  is  evi- 
dently made  for  the  attainment  of  another  object  or  purpose  to  which 
the  stipulation  itself  is  wholly  collateral,  the  sum  named  wiU  be  con- 
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sidered  a  penalty;  but  where  the  damages  are  uncertain,  and  not  capa- 
ble of  being  ascertained  by  any  satisfactory  known  rule,  the  sum 
mentioned  will  be  regarded  as  liquidated  damages. 

Debt,  on  a  penal  bond.  Error  to  the  Circuit  Court  of  Cook  County; 
the  Hon.  Charles  G.  Nbbly,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1899.  Reversed  and  remanded. 
Opinion  filed  January  16,  1900. 

Pence,  Carpenter  &  High,  attorneys  for  the  plaintiffs  in 
error. 

Gage  &  Demtno,  and  Samuel  A.  French,  attorneys  for 
defendant  in  error. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 
Defendant  in  error,  Peter  li.  Westfall,  sues  to  recover 
upon  a  bond,  the  condition  of  which  is  as  follows: 

"  Whereas,  said  Peter  R.  Westfall  claims  to  own  or  hold 
some  right,  title  or  interest  in  said  premises, 

Now,  therefore,  said  Albert  covenants  and  agrees  that 
he  will  remove  or  cause  to  be  removed  off  and  from  the  said 
premises,  hereinbefore  described,  all  erections,  piling  or 
improvements  of  all  kinds  that  he  shall  hereafter  erect  upon 
said  premises  before  or  by  the  expiration  of  the  term  of  his 
said  lease  of  said  premises,  and  will  restore  said  premises  to 
"the  same  condition  they  were  in  at  the  date  of  said  lease; 
the  same  to  be  done  at  his  own  cost  and  expense;  that  in 
such  case  this  obligation  shall  be  void  and  of  none  effect, 
otherwise  shall  remain  in  full  force." 

The  trial  court  sustained  demurrers  to  all  the  pleas  filed 
by  and  in  behalf  of  the  plaintiflFs  in  error,  and  the  latter 
electing  to  stand  on  their  pleas,  judgment  was  rendered  in 
favor  of  Westfall  and  against  Heisen  and  Albert,  in  debt 
and  damages  for  the  full  penalty  named  in  the  bond,  viz., 
five  thousand  dollars. 

It  is  said  by  counsel  for  defendant  in  error,  Westfall,  that 
"  the  only  question  here  to  be  determined  is  as  to  the  ruling 
of  the  court  below  in  sustaining  the  demurrers  to  these 
pleas." 

There  are  four  pleas  to  which  our  consideration  is  espe- 

YOL.  LXXXVI  9f 
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cially  invited.  These  are,  first,  non  damnifieattis:  second, 
that  the  plaintiff  has  been  damnified  by  his  own  wrong; 
third,  that  the  property  upon  which  the  piling  and  build- 
ings mentioned  in  the  bond  were  erected  belonged  to  the 
defendant  Heisen,  and  that  Westfall  had  no  interest  therein; 
fourth,  that  the  bond  was  given  pursuant  to  an  order  of  a 
court  of  chancery  to  indemnify  Westfall  against  damages 
in  case  the  buildings  in  question  were  not  removed,  and  is 
therefore  an  indemnifying  bond,  this  last  plea  concluding 
with  fian  damnificaUis. 

It  appears  from  these  pleas  that  the  said  Westfall,  defend- 
ant in  error  here,  filed  his  bill  of  complaint  under  the 
*'  Burnt  Records  Act  ^'  in  the  Circuit  Court  of  Cook  County 
against  said  Heisen  and  Albert,  the  plaintiffs  in  error  here, 
with  others,  seeking  to  establish  title  of  said  Westfall  to  the 
premises  described  in  the  bond  now  sued  on.  Plaintiffs  in 
error  appeared  and  answered,  and  said  Heisen  filed  his  cross- 
bill in  such  proceeding,  claiming  title  in  himself  to  said 
premises  in  fee  simple,  and  asking  to  have  his  title  con- 
firmed. 

Subsequently,  upon  application  of  Westfall,  an  injunction 
was  issued  restraining  said  Heisen,  and  Albert  as  Heisen's 
lessee,  from  constructing  piling  and  building  upon  said 
premises,  which,  it  is  said,  were  being  erected  by  Albert 
for  a  bathing  establishment  upon  said  land. 

Afterward  the  court  entered  in  the  chancery  proceeding 
the  following  order : 

"  The  cause  coming  on  to  be  heard,  on  motion  of  John  A. 
Albert,  defendant,  to  dissolve  the  injunction  theretofore 
issued  herein,  and  the  court  being  fully  advised  in  the  prem- 
ises, doth  order  and  decree  that  the  said  injunction  be 
dissolved  as  to  said  Albert,  upon  condition  that  he  waive  all 
claim  to  damages  bv  reason  "of  the  suing  out  of  said  writ; 
and  on  further  con(Jition  that  said  Albert  give  bond,  with 
security  to  be  approved  by  the  court,  in  the  penal  sum  of 
five  thousand  (5,000)  dollars  that  he  will  remove  or  cause  to 
be  removed  off  and  from  the  premises  described  in  the  lease, 
in  his  answer  filed  and  referred  to,  all  erections,  piling  or 
improvements  of  all  kinds  that  have  been  or  may  be  placed 
thereon  by  him,  and  to  restore  said  premises  to  the  same 
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condition  they  were  in  at  the  date  of  said  lease,  within  the 
term  of  said  lease,'  or  at  his  own  cost  and  expense,  and  the 
court  reserves  the  right  to  make  any  order  necessary  in  the 
premises  or  to  carry  out  thisf  order." 

It  is  averred  that  the  bond  sued  upon  in  the  case  before 
us  is  the  bond  given  pursuant  to  the  foregoing  order; 
that  the  suit  to  establish  or  confirm  title  to  the  land  is  still 
pending  and  undetermined.  For  our  present  purposes  these 
facts  must  be  deemed  admitted  by  the  demurrers. 

It  is  first  contended  by  counsel  for  defendant  in  error 
that  the  plea  of  non  damnificdtus  is  not  a  good  plea  to  an 
action  of  debt  on  a  bond  cbnditioned  that  the  defendant 
perform  some  particular  thing,  as  it  is  claimed  is  the  condi- 
tion of  the  bond  here.  The  primary  and  controlling  question, 
however,  is  whether  the  bond  declared  upon  provides  for  a 
penalty  or  forfeiture,  or  for  liquidated  damages.  If  the 
former,  then  the  plea  of  non  dainnijicatua  is  a  proper  plea, 
and  will  admit  of  the  introduction  under  it  of  evidence 
tending  to  show  what,  if  any,  actual  damage  Westfall  has 
suffered,  for  which  he  is  entitled  to  be  indemnified  by  reason 
of  a  breach  in  the  condition  of  such  penal  bond. 

The  order  of  court,  in  pursuance  of  which  this  bond 
was  given,  provided  for  a  bond  with  security  in  a  "penal 
sum  of  five  thousand  dollars."  It  is  apparent  and  must  be 
presumed,  at  least  until  the  contrary  appears,  that  the  par- 
ties intended,  in  executing  said  bond,  to  comply  with  the 
order  of  the  court,  and  not  to  enlarge  the  liability  they  were 
by  the  court's  order  required  to  assume.  The  diiSference  be- 
tween a  penalty  and  liquidated  damages  is  that  the  former 
is  regarded  as  a  forfeiture,  from  which  the  defaulting  party 
can  be  relieved;  while  the  latter,  being  the  agreed  damages 
for  breach  of  the  condition  of  the  bond,  the  parties  are 
holden  to  it.  Whether  the  sum  named  is  one  or  the  other 
will  be  determined  by  the  intention  of  the  parties.  Where 
the  obligation  is  evidently  made  for  the  attainment  of 
another  object  or  purpose,  to  which  the  stipulation  itself  is 
wholly  collateral,  the  sum  named  will  be  considered  a  penalty 
merely.  Where,  however,  the  damages  are  uncertain,  and 
not  capable  of  being  ascertained  by  any  satisfactory  known 
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rule,  the  sum  mentioned  will  be  regarded  as  liquidated 
damages.  See  Bouvier's  Law  Diet.,  t'itle,  "Liquidated 
Damages."  In  the  case  of  Perkins  v.  Lyman,  11  Mass.  76 
(SI),  it  is  said: 

"  The  question  whether  a  sum  of  money  mentioned  in  an 
agreement  shall  be  considered  as  a  penalty,  *  *  *  or  as 
damages  liquidated  by  the  parties,  is  always  a  question  of 
construction,  on  which,  as  in  other  cases  when  a  question  of 
the  meaning  of  the  parties  in  a  contract  provable  by  a  writ- 
ten instrument  arises,  the  court  may  take  some  aid  to  them- 
selves from  circumstances  extraneous  to  the  writing.  In 
order  to  determine  upon  the  words  used,  there  may  oe  an 
inquiry  into  the  subject-matter  of  the  contract,  the  situa- 
tion of  the  parties,  the  usages  to  which  they  may  be  under- 
stood to  refer,  as  well  as  other  facts  and  circumstances  of 
their  conduct;  although  their  words  are  to  be  taken  as 
proved  by  the  writing  exclusively." 

Even  though  the  parties  fix  a  sum  to  be  paid,  and  call  it 
liquidated  damages,  that  fact  will  not  always  control  the 
measure  of  recovery  for  a  breach  of  the  contract.  Courts 
will  look  to  the  nature  and  purpose  of  the  damages  to  deter- 
mine whether  it  shall  be  treated  as  a  penalty.  Goodyear 
Co.  V.  Selz,  Schwab  &  Co.,  157  111.  186  (192),  and* cases  there 
cited.  The  question  will  be  determined  in  accordance  with 
the  intention  of  the  contracting  parties,  whether  the  sum 
named  to  secure  performance  will  be  treated  as  liquidated 
damages  or  as  a  penalty.  Gobble  v.  Linder,  76  111.  157 
(158). 

In  the  case  before  us  the  object  of  the  order  dissolving 
the  injunction  was  to  allow  Albert,  as  lessee  of  Heisen, 
claiming  to  own  the  land  in  controversy,  to  put  in  piling 
and  construct  buildings  so  as  to  make  his  lease  of  value 
pending  the  settlement  of  the  question  of  title  between 
Heisen  and  WestfalL  The  bond  was  required  so  that  in 
case  Westfall  should  ultimately  be  found  owner  of  the 
premises  he  would  be  protected  from  damage,  if  any,  caused 
by  such  use  of  the  premises  by  Heisen's  lessee.  For  this 
purpose  the  court  required  a  bond  in  a  penal  sura.  There 
is  no  evidence,  nothing  whatever,  tending  to  show  that  the 
parties  agreed  among  themselves,  or  that  the  court  contem- 
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plated  an  award  to  Westfall,  even  though  it  shall  ulti- 
matelv'  be  found  that  he  is  not  owner  of  the  premises,  of 
damages  to  the  amount  of  just  five  thousand  dollars,  neither 
more  nor  less,  in  case  the  piling  and  buildings  were  not  all 
removed  at  or  before  the  termination  of  the  lease.  The  lan- 
guage of  the  order  required  a  bond  in  a  penal  sum  to  make 
such  removal  "  within  the  term  of  said  lease,  or  at  his  own 
cost  and  expense."  The  order  seems  to  furnish  evidence  of 
the  intention  of  the  court  and  the  parties  to  provide  generally 
against  damage  if  there  should  be  any,  which  might  there- 
after appear  to  have  been  caused  by  failure  to  remove  such 
])iling  and  buildings  during  the  term  of  the  lease  or  at 
Albert's  cost  ^ind  expense,  the  court  reserving  the  power  to 
compel  compliance  with  its  order.  There  is  affirmative  evi- 
dence of  the  intention  of  the  parties  to  make  this  a  bond  of 
indemnity.  The  controversy  as  to  the  title  was  not  ended 
when  the  bond  was  given.  The  ownership  of  the  premises 
had  not  been  ascertained.  The  bond  was  required  to  guard 
against  a  contingency.  If  Westfall  is  eventually  defeated, 
and  Heisen  found  to  be  the  owner,  it  would  be  a  singular 
administration  of  injustice  which  required  plaintiffs  in  error 
to  pay  to  Westfall  five  thousand  dollars  damages,  even 
though  the  chancery  court  so  determined  the  issues  as  to 
make  it  apparent  he  has  suffered  no  damage  at  all.  We 
find  no  justification  for  supposing  such  to  have  been  the 
intention,  and  no  reason  in  the  case  why  we  should  so  hold 
as  might  enable  defendant  in  error  to  recover  five  thousand 
dollars  to  which  he  may  have  no  real  claim  whatever. 

It  is  said  by  counsel  for  defendant  in  error  that  in  the 
case  at  bar  their  client's  damages  for  breach  of  the  condi- 
tion of  the  bond  are  not  capable  of  being  ascertained  by 
any  satisfactory  and  known  rule.  In  support  of  this  claim 
a  number  of  things  are  mentioned  which,  it  is  said,  might 
cause  damage.  But  the  only  damages  to  which,  in  any 
event,  defendant  in  error  could  be  entitled,  are  such  as  are 
caused  by  the  breach  of  the  condition,  viz.,  failure  to  remove 
the  piling  and  buildings,  and  restore  the  premises  as  they 
were  at  the  date  of  the  lease,  and  these  are  easily  capable 
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of  ascertainment  in  the  usual  way.  No  satisfactory  reason 
is  pointed  out  why  there  need  be  uncertainty  in,  or  difficulty 
in  ascertaining  such  damages.  Where,  by  the  terms  of  the 
contract,  the  damages  are  not  difficult  of  ascertainment,  and 
the  stipulated  damages  are  unconscionable,  the  stipulated 
damages  will  be  regarded  as  a  penalty.  Goodyear  Co.  v. 
Selz  (mpra\  p.  193. 

It  is  apparent  in  this  case  that  the  damages  for  breach  of 
the  condition  had  not  been  the  subject  of  calculation,  agree- 
ment or  adjustment  when  the  bond  was  given.  Thia^is  evi- 
dent from  the  nature  of  the  case.  Indeed  it  is  not  claimed 
that  they  were.  The  bond  itself  was  not  given  because  the 
parties  so  agreed,  but  because  the  court  exacted  it  as  a  con- 
dition of  the  use  of  the  premises  by  the  lessee  pending  the 
litigation  over  the  title.  It  must  be  regarded  as  intended 
to  indemnify  defendant  in  error  in  case  it  should  subse- 
quently appear  that  he  had  been  damaged  by  such  use  of 
the  premises.  It  follows  that  the  demurrers  to  the  first 
and  fourth  of  the  pleas  under  consideration  were  improperly 
sustained. 

The  judgment  of  the  Circuit  Court  must  be  reversed  and 
the  cause  remanded. 


Isadore  Plotke  v.  The  Chicago  Title  &  Trust  Co.  et  al. 

1.  CJOUNTY  CJouRTS— Pou?er  to  Remove  an  Assignee,— T)\e  County 
Court  has  power  to  remove  an  assignee  for  sufficient  cause  shown. 

2.  iVssiQNEES— Cau.se /or  iJe/n^yinr;. —The  court  holds  that  the  evi- 
dence in  this  case  is  of  such  a  character  as  to  warrant  the  order  of 
removal  of  the  assignee. 

Petition  to  Remore  an  Assignee.— Appeal  from  the  County  Court  of 
Cook  County;  the  Hon.  Orrin  N.  Carter,  Judge,  presiding.  Heard  in 
this  court  at  the  March  term,  1899.  Affirmed.  Opinion  filed  Janu- 
arj'  16, 1900. 

Wm.  a.  Marsh,  attorney  for  appellant;  G.  W.  Ambrose, 
of  counsel. 
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Rosenthal,  Kurz  &  Hirschl,  attorneys  for  appellees. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  court. 

Negley  &  Co.  tiled  their  deed  of  assignment  in  the 
County  Court,  to  the  appellant,  for  the  benefit  of  their 
creditors,  on  December  22,  1896,  and  under  it  the  appellant 
qualified  and  proceeded  to  administer  the  affairs  of  the 
insolvent  estate.  About  one  year  after  the  assignment  a 
petition  was  filed  in  the  County  Court,  by  the  assignors  and 
a  majority  in  interest  of  the  creditors  of  the  estate,  asking 
for  the  removal  of  the  appellant  as  assignee,  and  the  appoint- 
ment of  some  proper  person  in  his  place. 

The  petition  charged  appellant,  as  assignee,  with  numer- 
ous acts  of  malfeasance  and  misfeasance  in  connection  with 
the  estate,  and  the  appellant  answered,  denying  some  of  the 
charges,  confessing  and  avoiding  others,  and  insisting  that 
if  he  be  allowed  his  reasonable  fees  as  assignee,  and  his 
proper  charges  for  attorney's  services,  procured  by  him  to 
be  rendered  in  behalf  of  the  estate,  he  will  have  accounted 
for  substantially  everything  that  has  come  to  his  hands  as 
assignee. 

Upon  the  hearing,  the  order  appealed  from  was  entered 
in  accordance  with  the  prayer  of  the  petition.  That  order, 
and  its  recitals  and  findings,  are  as  follows : 

"  x^ow  comes  on  to  be  heard  the  petition  filed  herein  of 
Henry  C.  Negley  and  Eliab  L.  Negley,  assignors,  and  of 
various  creditors  of  said  insolvents  named  in  said  petition, 
whose  claims  have  been  duly  filed  herein,  praying  for  the 
removal  of  Isadore  Plotke,  assignee  of  the  estate  of  said 
insolvent  debtors,  and  for  the  appointment  of  a  successor  of 
said  assignee,  and  for  an  order  directing  the  said  assignee 
to  turn  over  the  balance  of  said  estate  in  his  hands  to  such 
successor,  which  said  petition  was  filed  herein  on  December 
11,  1897. 

And  the  court  having  fully  heard  the  same,  and  the  answer 
of  Isadore  Plotke,  assignee  herein,  to  said  petition,  and  upon 
the  full  inspection  of  the  tiles,  orders  and  records  of  this 
court  in  this  matter,  and  upon  the  evidence  heretofore 
taken  in  this  court  upon  the  hearing  for  an  allowance  of 
assignee's  and  attorney's  fees  in  this  case,  and  the  argument 
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of  counsel  for  the  respective  parties  herein,  and  all  the  par- 
ties in  interest  being  present, 

The  court  finds  that  the  said  Isadore  Plotke,  assignee 
herein,  has  neglected  his  duties  as  such  assignee;  that  he 
has  mismanaged  said  estate;  that  he  has  misappropriated 
and  loaned  to  others,  without  leave  of  court,  proceeds  of 
said  estate;  that  he  has  neglected  and  refused  to  comply 
with  various  orders  of  this  court  in  matter  of  the  account- 
ing and  distribution  of  said  estate,  and  has  neglected  to 
distribute  the  proceeds  of  sjvid  estate,  and  has  made  unreason- 
able and  unjust  claims  and  demands  for  his  services  as 
assignee,  and  for  services  of  his  attorney;  that  he  has 
appealed  from  the  order  of  this  court  heretofore  entered, 
disallowing  his  petition  of  assignee's  and  attorney's  fees; 
and  that  his  attitude  is  antagonistic  and  hostile  to  the 
interest  of  the  creditors  of  said  estate,  and  the  assignors  of 
said  estate  and  the  interest  of  said  estate;  that  he  has  been 
continually,  ever  since  his  appointment  as  assignee  herein, 
derelict  in  his  duty,  and  has  improj)erly  administered  said 
estate;  and  that  the  said  assignee  is  guilty  of  wasting  and 
misapplying  the  said  trust  estate. 

And  it  is  therefore  ordered  and  decreed  by  this  court  that 
the  said  Isadore  Plotke,  assignee  herein,  be  and  he  is  hereby 
removed  as  such  assignee,  and  that  the  Chicago  Title  and 
Trust  Company  be  and  is  hereby  appointed  in  his  stead  as 
assignee  of  said  estate  to  fulfill  the  duties  of  said  trust;  and 
that  the  said  Isadore  Plotke  forthwith  turn  over  to  his  said 
successor  all  the  estate  in  his  bands,  amounting  to  eleven 
hundred  seven  dollars  and  eighty-eight  cents  ($1,107.88), 
and  that  his  said  successors,  upon  giving  bonds,  as  provided 
by  law,  shall  have  full  power  to  execute  the  duties  of  such 
assignee,  as  provided  by  statute  in  such  case  made  and  pro- 
vided. 

And  it  is  further  ordered  and  decreed  that  upon  the 
receipt  by  said  successor  of  the  estate  so  turned  over  to 
him  by  said  Isadore  Plotke,  such  successor  hold  the  same 
until  the  final  determination  of  the  appeal  by  the  said 
Plotke  from  the  order  disallowing  assignee's  and  attorney's 
fees,  and  until  the  further  order  of  this  court." 

It  will  be  seen  by  the  recitals  of  the  order  that  the 
County  Court  took  into  consideration,  upon  the  hearing  of 
his  petition,  the  evidence  theretofore  taken  upon  the  hear- 
ing of  api>ellant's  application  for  an  allowance  of  fees  to 
himself  as  assignee;  and  appellant  makes  the  point  that 

'h  evidence  was  improperly  considered  by  the  court  upon 
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this  petition.  But  he  has  brought  up  the  record  in  that 
proceeding,  including  the  bill  of  exceptions  containing  the 
evidence  taken  upon  such  application,  and  has  filed  it  as  a 
part  of  the  record  in  this  appeal,  and  has  made  a  lengthy- 
abstract  of  it  for  our  use  in  consid*ing  whether  the  peti- 
tion was  properly  acted  upon. 

We  must  consider  such  evidence  as  properly  before  us. 
And  it  was  manifestly  proper  for  the  County  Court  to  con- 
sider such  evidence.  An  assignment  proceeding  under  our 
statutes  is' an  entire  proceeding,  so  far,  at  least,  as  the  con- 
duct of  an  assignee  in  the  administration  of  the  affairs  of 
the  estate  is  concerned,  and  evidence  taken  upon  an  appli- 
cation by  the  assignee  for  his  fees,  which  tends  to  show 
•that  he  has  been  guilty  of  such  misconduct  in  pianaging 
the  estate  as  to  disentitle  him  to  an  allowance  for  fees  may 
properly  be  considered  upon  an  application  by  the  same 
parties  who  resisted  his  application  for  fees,  for  his  removal 
as  assignee  for  the  same  misconduct.  Evidence  so  taken 
must  stand  for  whatever  it  is  applicable  in  the  proceeding. 

The  power  of  the  County  Court  to  remove  an  assignee 
for  cause  can  not  be  doubted.  Sees.  20  and  48,  Chap.  72, 
Starr  &  Curtis'  Annotated  Statutes. 

AVe  do  not  repeat  the  evidence.  It  was  of  a  character 
that  warranted  the  order.  Indeed,  counsel  for  appellant 
does  not  contend  that  the  order  was  not  a  proper  one  under 
the  evidence,  but  insists  that  the  evidence  was  not  properly 
before  the  County  (/ourt  in  this  removal  proceeding,  which 
is  the  only  proceeding  now  before  us. 

We  discover  no  error,  and  the  order  of  the  County  Court 
is  affirmed. 


Fuller  &  Fuller  Company  v.  Henry  M.  Feinberg. 

1.  SxLBS--When  the  Vendor  Has  No  Title.— The  general  rule  is  that 
no  one  can  acquire  a  title  to  chattels  from  a  person  who  has  no  tide  to 
them  himself. 

2.  Chattel  'HoRTQA.QES—Mortgcigee'a  Right    Under  the  Insecurity 
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Clause. — Where  the  mortgagor's  conduct,  undor  all  tlie  circumstances, 
indicates  a  dishonesty  of  purpose,  with  reference  to  the  property  of 
another  which,  if  carried  into  his  business  relations,  might  well  cause 
solicitude  with  reference  to  the  debt  secured  by  the  mortgage,  it  will 
justify  a  taking  possession  of  the  property  under  the  insecurity  clause 
by  the  mortgagee. 

Trespass,  to  personal  property.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  George  W.  Brown,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  March  term,  1899.  Reversed  and 
remanded.     Opinion  filed  January  16,  1900. 

Statement. — In  March,  1894,  appellant  sold  to  appellee, 
and  conveyed  by  bill  of  sale,  a  stock  of  drugs  and  fixtures 
contained  in  a  certain  druo;  store  located  in  Chicago.  Appel- 
lee paid  part  of  the  purchase  price  in  cash,  and  to  secure  the 
balance  executed  a  chattel  mortgage  upon  the  stock  and 
furnishings  mentioned.  The  mortgage  contained  an  inse- 
curity clause  in  the  usual  form. 

Among  the  articles  in  the  store  at  the  time  of  the  sale  to 
appellee  was  a  soda  fountain.  This  was  not  mentioned 
among  the  things  specifically  conveyed  by  the  bill  of  sale, 
nor  was  it  referred  to  in  the  chattel  mortgage.  It  was  not 
owned  by  the  appellant,  and  the  latter  alleges  that  it  had 
no  right,  authority  or  intention  to  convey  it  to  appellee  by 
the  bill  of  sale  or  otherwise.  It  was  the  property  of  the 
Matthews  Soda  Water  Company,  which  is  not  a  party  to 
this  action.  The  fountain  was  in  the  store  when  appellant 
acquired  the  property  originally,  and  the  bill  of  sale  to 
appellant  contained  the  same  words  of  description  as  the 
bill  of  sale  from  appellant  to  appellee. 

Shortly  after  the  sale  appellant  learned  that  appellee 
claimed  to  own  the  said  soda  fountain,  by  virtue  of  a  gen- 
eral clause  in  the  bill  of  sale,  and  that  he  refused  to  give  it 
up  or  acknowledge  the  title  of  the  real  owner.  Thereupon, 
after  fruitless  negotiations,  the  officers  of  appellant  feeling, 
as  it  is  alleged,  that  the  course  of  appellee  indicated  a  dis- 
position which  might  prejudice  the  payment  of  the  balance 
of  the  purchase  money,  and  make  it  insecure,  notified  him 
that  unless  he  permitted  the  owner  of  the  fountain  to 
remove    it,   the   chattel   mortgage   would  be   foreclosed. 
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Appellee  refused  to  surrender  the  fountain,  and  the  mort- 
gage was  placed  in  the  hands  of  an  officer  to  foreclose.  The 
latter  having  taken  possession  of  the  premises,  appellee 
was  given  time  to  raise  the  balance  due,  and  while  he  was 
gone  for  this  purpose  the  owner  of  the  fountain  removed 
his  property.  Meanwhile  appellee  raised  the  money  to  pay 
oflf  the  mortgage  debt,  and  the  store  was  returned  to  his 
possession,  none  of  the  property  having  been  removed  or 
disturbed.  The  officer  had  been  in  possession  about  six 
hours.  Afterward  appellee  brought  his  action  for  an 
alleged  trespass.  A  verdict  was  returned  and  judgment 
rendered  in  his  favor  for  $500,  from  which  judgment  this 
appeal  is  prosecuted. 

Charles  Lane,  attorney  for  appellant. 

Johnson  &  Morrill,  attorneys  for  appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

This  is  an  action  in  trespass  brought  by  appellee  to  recover 
for  the  alleged  misconduct  of  appellant  and  its  agents  in 
connection  with  the  foreclosure  of  the  chattel  mortgage. 

The  main  contention  is  with  reference  to  the  damage 
claimed  to  have  been  suffered  from  the  removal  of  the  soda 
fountain  by  the  real  owner  during  the  time  the  premises 
were  in  possession  of  the  constable  under  the  chattel 
mortgage.  It  is  conceded  that  the  owner  of  the  fountain 
was  the  Matthews  Soda  Water  Company,  which  is  not  a 
party  to  this  action.  It  is  conceded  also  that  appellee  had 
refused  to  deliver  the  fountain  to  the  owner,  or  permit  the 
latter  to  remove  it.  Appellee  claims  to  have  taken  the 
advice  of  counsel,  and  to  have  been  told  that  he  could  hold 
the  fountain  under  the  general  clause  of  the  bill  of  sale.  It 
is  apparent,  and  seems  to  be  conceded  by  his  counsel  in  this 
case,  that  he  could  not  have  established  title  in  hitnself 
against  the  true  owner.  Yet  he  persisted  in  holding  on  to 
it,  and  now  claims  that  he  did  so  in  good  faith,  believing, 
because  so  advised  by  his  counsel,  that  it  had  been  conveyed 
to  him   by  appellant  by  the  wording  of  the  bill  of  sale- 
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There  is  conflict  in  the  evidence,  but  there  is  a  preponder- 
ance tending  to  show  that  appellee  was  expressly  informed, 
and  did  know  when  he  purchased  and  when  the  bill  of  sale 
was  executed,  that  the  fountain  did  not  belong  to  appel- 
lant and  was  not  intended  to  be  conveyed  by  the  bill  of 
sale.  Appellee's  claim  of  good  faith  in  holding  on  to  it 
appears  to  be  based,  not  upon  a  rightful  purchase,  not  upon 
any  honest  supposition  that  he  had  really  bought  and  paid 
for  the  fountain,  but  upon  a  lawyer's  advice  that  he  could 
maintain  a  claim  he  knew  to  be  wrongful  upon  a  tech- 
nical construction  of  the  wording  of  the  bill  of  sale.  The 
clause  in  question  is  in  the  concluding  general  words,  and 
mentions  the  "  stock  of  goods,  wares  and  merchandise  and 
all  other  personal  property  not  hereinbefore  specified  and 
enumerated."  A  fair  construction  of  this  general  language 
can  not,  we  think,  include  the  soda  water  fountain.  The 
clause  is  preceded  by  a  specific  list  of  articles  conveyed, 
mentioning  such  things  as  scales,  show  cases,  counters,  pre- 
scription case,  show  and  shelf  bottles  and  globes,  chande- 
liers and  gas  fixtures,  and  the  "fountain  stand."  The  foun- 
tain itself  is  not  included  in  the  list,  and  if  it  was  intended 
to  be  included  its  omission  as  a  conspicuous  article  would 
probably  have  attracted  attention.  But  the  undisputed 
facts  indicate  that  such  was  not  the  intention  of  the  appel- 
lant, and  the  evidence  preponderates  that  it  was  not  the 
expectation  of  the  appellee.  It  is  said  in  Roth  well  v.  Alves, 
60  III.  App.  156  (158) : 

'•  Such  an  intention,  under  the  circumstances,  is  not  to  be 
imputed  to  the  vendor  unless  it  is  manifested  with  reason- 
able clearness." 

The  general  rule  is,  that  no  one  can  acquire  a  title  to 
chattels  from  a  person  who  has  no  title  to  them  himself. 
Exceptions  to  this  rule  are  not  such  as  are  applicable  in  the 
case  at  bar.  Fawcett  v.  Osborne,  32  111.  411.  The  evi- 
dence is  undisputed  that  the  fountain  was  taken  away  by 
the  real  owner,  who  was  entitled  to  its  possession.  Appel- 
lee is  not  liable  in  trespass  for  the  act  of  such  owner  in 
merely  reclaiming  his  own.     This  is  not  a  suit  upon  a  war- 

nty  of  title,  real  or  implied.     See  Klein  v.  Siebold,  89  IlL 
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540  (542).  Nor  can  appellee  complain  if  the  true  owner 
was  assisted  in  peaceably  recovering  his  property  by 
employes  or  representatives  of  appellant.  It  is  not  trespass 
to  peaceably  assist  another  in  doing  a  perfectly  lawful  act 
in  a  lawful  way. 

It  is  said  by  appellee's  counsel  that  "actual  possession, 
though  without  the  consent  or  even  adverse  to  the  real 
owner,  will  be  sufficient  as  against  a  wrongdoer  or  one  who 
can  show  no  better  title" — quoting  from  Miller  v.  Kirby, 
74  111.  242.  In  this  case,  however,  appellee  was  not  at  the 
time  in  possession  of  the  premises.  The  constable  was  in 
possession  under  the  chattel  mortgage.  The  property  was 
taken  away  by  the  real  owner,  who  had  the  better  title.  It 
is  clear,  we  think,  that  appellee  suffered  no  damage  for 
which  he  is  entitled  to  recover  by  reason  of  the  removal  of 
the  fountain.  It  follows  that  it  was  error  to  permit  the 
introduction  of  evidonce  relating  to  the  removal  and  value 
of  the  soda  fountain  as  tending  to  sustain  the  claim  for 
damages. 

It  is  said  by  counsel  for  appellee  that  although  appel- 
lant's agents  did  not  cause  any  disturbance,  or  treat  appel-  . 
lee  with  indignity,  or  disturb  or  remove  his  stock,  yet  the 
latter  is  entitled  to  recover  punitive  damages,  because  at 
the  time  of  the  foreclosure  the  indebtedness  secured  by  the 
chattel  mortgage  had  not  matured.  We  can  not  agree  w^ith 
this  contention.  The  evidence  on  both  sides  shows  that 
appellee  was  holding  on  to  the  fountain  without  right  and 
refusing  to  surrender  it. 

We  can  not  avoid  the  conclusion  that  appellant  was  justi- 
fied in  regarding  appellee's  conduct  under  all  the  circum- 
stances as  indicating  a  dishonesty  of  purpose  with  reference 
to  the  fountain,  which,  if  carried  into  appellee's  business 
relations  might  well  cause  solicitude  with  reference  to  the 
debt  secured  by  the  mortgage.  We  find  in  this  no  evidence 
of  a  reckless  disregard  of  appellee's  rights. 

Other  points  are  discussed  by  counsel,  which,  in  view  of 
the  conclusions  stated,  we  need  not  consider  in  detail. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded. 
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Walter  8.  Eemeys  and  Gerrit  8.  Miller^  Execators^  ete.^ 
et  al.^  T«  Charles  Netterstrom  et  ah 

1.  Cros»-biiAm— Dismissed  for  Want  of  Equity, — Where  the  circum- 
stances of  a  transaction*  as  alleged  in  a  cross-bill,  disclose  no  eqaity, 
the  cross-bill  should  be  dismissed. 

ForecloBure  Proeeedint^rs.— Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Elbridob  Hanecy,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  March  term,  1899.  Reversed  and 
remanded  with  directions.    Opinion  filed  January  16,  1900. 

Batlet  &  Webster,  attorneys  for  appellants. 

Chytraus  &  Deneen,  attorneys  for  appellees;  Charles 
H.  Hamill,  of  counsel. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  court. 

Appellants'  testator  filed  his  bill  to  foreclose  three  trust 
deeds  given  by  William  Kinsella  to  Edwin  F.  Bayley,  trus- 
tee, to  secure  his,  Kinsella's,  promissory  notes  aggregating 
the  principal  sum  of  seventy-five  hundred  dollars,  for  money 
loaned. 

The  appellees,  Netterstrom  and  Vider,  were,  with  others, 
made  parties  defendant,  and  they  answered  denying  the 
material  allegations  of  the  bill,  but  setting  up  no  affirmative 
rights.  Some  time  afterward,  they  were  given  leave  to 
file  a  cross-bill.  The  purpose  of  the  cross-bill  was  to  fore- 
close a  deed  absolute  upon  its  face,  but  in  reality  intended 
as  security,  made  by  the  said  Kinsella  to  one  Lindsten, 
which  in  effect  constituted  a  second  mortgage  upon  the  same 
premises  covered  by  the  prior  trust  deeds  to  Bayley,  and  to 
establish  an  equitable  lien  prior  to  and  as  against  the  Bay- 
ley  trust  deeds,  to  the  extent  of  $1,345.72,  alleged  to  have 
been  paid  by  cross-complainants  for  certain  outstanding  cer- 
tificates of  a  tax  sale  of  the  property,  made  subsequent  to 
the  making  of  the  Bayley  trust  deeds,  but  before  the  mak- 
ing of  the  deed  to  Lindsten. 
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The  master  to  whom  the  cause  was  referred  reported  ad- 
versely to  the  oross-complainants  in  respect  of  their  claim 
of  priority  over  the  Bayley  trust  deeds  for  the  amount,  or 
any  part  of  it,  paid  by  them  for  the  tax  certificates,  and 
recommended  that  the  court  deny  the  prayer  of  the  cross- 
bill in  such  respect.  The  Circuit  Court,  however,  sustained 
exceptions  to  the  master's  report,  and  gave  the  decree 
appealed  from,  according  to  the  prayer  of  the  cross-bill. 

The  questions  raised  here  relate  wholly  to  the  propriety 
of  the  decree  in  so  far  as  it  gives  a  priority  of  lien  to  the 
cross-complainants  for  the  amount  paid  for  the  tax  certifi- 
cates. 

The  tax  certificates  were  originally  held  by  one  Johnson, 
who  had  previously  agreed  with  Bayley,  who  was  not  only 
the  trustee  named  in  the  trust  deeds,  but  was  also  the  agent 
of  the  loan  owner,  not  to  part  with  them  to  any  third  party 
without  Bay  ley's  consent.  The  cross-complainants,  Netter- 
strom  and  Vider,  came  to  be  concerned  in  Kinsella's  affairs 
in  this  regard,  because  of  a  joint  judgment  for  some  $6,800 
having  been  recovered  against  them  and  him  in  the  United 
States  court,  which,  as  between  themselves,  he  ought  to 
pay  one-third  of. 

They,  Netterstrom  and  Vider,  seem  to  have  been  able  to 
pay  their  share  of  that  judgment,  but  he,  Kinsella,  was  un- 
able to  pay  his  part. 

After  considerable  negotiation  it  was  substantially  ar- 
ranged that  Netterstrom  and  Vider  should  lend  to  Kinsella 
an  amount  about  equal  to  his  share  of  that  judgment, 
and  take  as  their  security  his  equity  in  the  real  estate  cov- 
ered by  the  Bayley  trust  deeds,  and  some  other  of  his  real 
estate.  There  was  also  a  junior  judgment  for  $4,000  against 
Kinsella  alone,  in  the  United  States  Court,  which  under  the 
proposed  arrangement  was  to  be  cut  out  by  a  sale  under  the 
prior  joint  judgment,  if  possible. 

At  first  it  was  contemplated  that  the  amount  Netterstrom 
and  Vider  would  be  required  to  loan  to  Kinsella  would  be 
in  the  neighborhood  of  $2,000,  but  it  was  soon  ascertained 
that  these  tax  certificates  must  be  procured,  in  order  that 
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they  should  not  constitute  a  lien  prior  to  the  conveyance 
that  Kinsella  should  make  of  his  equity  in  the  land,  and 
thereupon  $4,000  was  the  sum  agreed  upon  to  be  advanced 
by  Netterstrom  and  Vider. 

Johnson,  the  holder  of  the  tax  certificates,  was  willing, 
as  he  could  not  help  being,  that  the  tax  sales  should  be 
redeemed  from,  but  he  was  not  willing,  nor  at  liberty  under 
his  agreement  with  Bayley,  to  sell  the  certificates  to  any- 
body but  Bayley  or  his  principals  without  Bayley's  consent 
It  therefore  became  incumbent  upon  Kinsella's  attorney, 
Mr.  Anderson,  who  was  also  acting  for  Netterstrom  and 
Vider,  with  Kinsella's  approval,  to  procure  Bayley's  con- 
sent that  Johnson  might  sell  the  certificates.  For  some 
reason,  not  very  plain,  it  was  thought  that  acquiring  the 
tax  certificates  would  in  some  way  lend  additional  security 
to  Netterstrom  and  Vider — perhaps  in  some  eventuality  as 
against  the  junior  judgment  against  Kinsella  alone — 
although  it  is  plain  it  was  never  intended  until  after  this 
litigation  was  begun  that  they  should  be  used  adversely  to 
the  Bayley  trust  deeds. 

Mr.  Anderson  so  expressly  testifies,  and  says  he  was  to 
hold  them  as  a  shield  to  both  Netterstrom  and  Vider  and 
the  interests  represented  by  Bayley,  so  that  neither  one 
should  procure  tax  deeds  adverse  to  the  others. 

Bayley  had  been  pressing  Kinsella  to  redeem  from  these 
tax  sales,  and  the  trust  deeds  provided  such  to  be  Kinsella's 
duty.  Anderson  had  been  trying  for  weeks  to  get  some- 
body to  lend  Kinsella  money  with  which  to  get  rid  of  the 
certificates,  and  seems  to  have  had  reasonable  expectations 
of  succeeding  without  the  aid  of  Netterstrom  and  Vider, 
and,  after  his  negotiations  with  the  latter  were  in  progress, 
he  wrote  the  following  letter  to  Bayley,  who  was  then 
absent  from  Chicago : 

"Chicago,  March  25,  1895. 
Mr.  Edwin  F.  Bayley,  Waupun,  Wis.: 

My  Dear  Sir — I  write  you  in  regard  to  the  Kinsella 
matter,  of  which  I  spoke  to  you  some  weeks  ago.  We  had 
found  a  friend  of  Mr.  Kinsella  who  had  promised  to  loan 
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him  a  sufficient  sum  to  take  up  the  tax  certific5ates  and  the 
judgment,  of  which  I  spoke  to  you,  and  the  papers  and  ar- 
rangements had  all  been  completed,  when  to  our  very  great 
disappointment,  on  Saturday  last  he  backed  out  because  he 
bad  made  up  his  mind  to  go  to  Europe  and  didn't  want  to 
leave  a  matter  of  that  kind  open. 

This  morning  I  got  a  client  of  mine,  who  is  also  a  friend 
of  Mr.  Kinsella's,  to  agree  to  advance  the  money,  but  he 
can  not  advance  it  all  until  we  complete  our  arrangements 
about  selling  the  property  under  the  judgment  of  which  I 
spoke  to  you,  but  he  will  advance  a  sufficient  sum  to  take 
up  the  tax  certificates,  but  he  desires  to  hold  them  until  the 
other  arranj^eraents  are  made.  When  that  is  done  the  cer- 
tificates will  be  canceled.  There  is  no  doubt  he  is  acting  in 
the  utmost  good  faith,  and  Mr.  Kinsella  is  perfectly  satisfied 
with  the  arrangement,  and  we  were  going  to  complete  it 
to-day,  and  would  have  done  so,  except  that  Mr.  Wm.  M. 
Johnson,  who  holds  the  tax  certificates,  and  somewhat  in 
your  interest,  did  not  want  to  sell  them  to  us  without  vour 
consent.  Mr.  Waldo  knew  nothing  of  the  matter,  and  did 
not  care  to  interfere,  but  Mr.  Johnson  agreed  that  the 
additional  penalty  of  twenty-five  per  cent,  which  will  be 
added  the  day  after  to-morrow  in  the  regular  course  of  the 
suit,  would  not  be  added  until  next  Monday,  so  that  we 
should  have  time  to  communicate  with  you.  I  desire  to 
assure  you  that  as  soon  as  the  other  arrangements  are  made, 
and  I  have  not  the  slightest  doubt  that  they  will  be  made, 
the  certificates  will  be  canceled.  The  title  is  perfectly  good 
enough  without  the  aid  of  those  certificates  or  a  deed 
thereunder. 

Will  you  please  send  a  brief  note  to  Mr.  Johnson  inform- 
ing him  that  you  have  no  objection  to  me  holding  the  tax 
sale  certificates,  as  it  is  arranged  that  I  shall  hold  them 
until  the  other  arrangements  are  made.  Otherwise  it  will 
not  be  possible  for  Mr.  Kinsella  to  raise  this  mone\\ 
Yours  very  truly, 

H.  M.  Anderson." 

Mr.  Netterstrom  testified  that  his  and  Kinsella's  negotia- 
tions for  taking  up  the  tax  certificates  and  the  judgment, 
began  three  or  four  weeks  before  April  1st,  which  includes 
the  date  of  the  above  letter.  Mr.  Bayley  does  not  appear 
to  have  replied  in  writing  to  Mr.  Anderson's  letter,  but, 
soon  after  his  return  to  town,  Anderson  and  he  had  con- 
voy lxxxviss 
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versations  upon  the  subject,  and,  under  date  of  April  1st, 
the  following  letter  was  written  by  Anderson  to  him : 

"Chicago,  April  1,  1895. 
Mb.  Edwin  F.  Baylet  : 

Dear  Sir — •!  hold  tax  certificates  for  the  tax  sale  of 
1893,  purchased  by  a  client  of  mine  from  William  H.  John- 
son, for  the  sum  of  $1,345.72,  to  the  following  described 
property.'^  (Describing  the  premises.)  "  For  valuable  con- 
siderations moved  from  you  to  me,  for  the  benefit  of  ray 
said  clients,  I  hereby  agree  that  if  said  certificates  of  sale 
shall  not  be  canceled  or  record  on  or  before  July  1,  1895, 
to  sell  the  same  to  you  or  any  person  upon  your  order  for 
the  amount  above  paid  to  Mr.  Johnson,  with  interest  thereon 
at  the  rate  of  six  per  cent  per  annum,  from  this  date  until 
the  time  of  such  sale  to  you  or  order. 

I  further  a^ree  that  this  option  to  you  or  your  order  to 
purchase  said  tax  certificates  may  remain  open  for  sixty 
(60)  days  next  after  the  said  1st  day  of  Julv,  1895. 

H.  iT.  Anderson." 

At  the  time  of  the  writing  and  delivery  of  this  last  letter 
to  Bayley,  the  tax  certificates  were  not  in  fact  held  by  Ander- 
son, but  the  writing  was  made  at  Bayley's  dictation,  as  a 
condition  to  the  giving  of  his  consent  to  the  sale  of  the  cer- 
tificates by  Johnson,  and  upon  its  delivery  to  Bayley  he 
gave  the  desired  consent. 

The  details  being  arranged,  Netterstrom  and  Vider  pro- 
cured their  note  for  $4,000,  to  be  discounted  at  a  Chicago 
bank,  on  April  8,  1895,  and  the  entire  proceeds  were  given 
to  Anderson  in  two  checks,  one  for  the  sura  to  be  paid  to 
Johnson  for  the  tax  certificates,  and  the  other  for  the  bal- 
ance. With  the  money  so  in  hand,  Anderson  took  up  and 
obtained  the  tax  certificates  from  Johnson  and  procured  the 
joint  judgment  to  be  assigned  to  Lindsten.  On  the  same 
day  Lindsten,  to  whom  Kinsella,  in  furtherance  of  the  plan, 
had,  by  deed  dated  a  few  days  earlier,  conveyed  his  real 
estate,  executed  a  declaration  of  trust  setting  forth  that  he 
held  the  title  to  the  premises  by  virtue  of  said  deed,  and 
"  by  an  execution  sale  by  the  United  States  marshal  here- 
after to  be  made,"  in  the  case  of  the  joint  judgment,  ^'  if  I 
shall  be  purchaser  at  said  sale,"  and  specifying  the  trust  as 

'ng  in  reference  to  the  payment  by  or  for  Kinsella  of 


Digitized  by  VjOOQ IC 


First  District — March  Term,  1899.      596 

Kemeys  v.  Netterstrora. 

$4,000,  with  interest  and  expenses  of  the  trust,  on  or  before 
October  8,  1896,  etc.  The  $4,000  specified  in  the  declara- 
tion of  trust  to  be  paid  by  Kinsella  was  the  same  as  that 
represented  by  the  note  of  Netterstrom  and  Vider,  although 
not  particularly  mentioned  as  such. 

Although  of  not  much  materiality  in  this  connection,  it 
maj'  be  added  .that  shortly  after  the  joint  judgment  was 
assigned  to  Lindsten,  a  sale  of  all  the  premises  previously 
conveyed  to  Lindsten- by  Kinsella  was  had  under  an  execu- 
tion issued  upon  the  judgment,  and  the  premises  bought  in 
by  Lindsten,  and  he  ultimately  obtained  a  marshal's  deed 
for  the  premises,  thus  accomplishing  the  desired  result  of 
cutting  out  the  junior  judgment  which  stood  against  Kin- 
sella alone. 

The  difficulty  in  the  case  is  not  so  much  about  the  facts, 
concerning  which  there  is  but  little  controversy,  but  as  to 
the  rights  of  the  parties  under  them. 

Netterstrom  and  Vider  contend  they  are  entitled  to  an 
equitable  lien  against  the  premises  to  the  extent  paid  for 
the  certificates  prior  to  the  lien  of  the  trust  deeds,  and  such 
was  the  decree  of  the  Circuit  Court. 

Anderson  kept  the  tax  certificates  from  the  time  he 
bought  them  for  his  clients  until  some  time  in  the  summer 
of  1895,  when  upon  the  demand  of  a  clerk  in  the  employ  of 
Bayley's  firm  that  they  be  either  canceled  or  surrendered, 
he  surrendered  them  to  the  clerk,  and  they  have  been  kept 
under  Bayley's  control  ever  since. 

The  certificates  were  issued  September  27  and  28,  1893, 
and  they  were  surrendered  to  Bayley  not  long  before  two 
years  thereafter  would  expire. 

We  do  not  regard  the  circumstances  of  Anderson  surren- 
dering the  certificates  to  Bayley  and  of  Bayley  in  keeping 
them,  as  possessing  any  controlling  weight  in  the  matter. 
Neither  Anderson  nor  Bayley  could  equitably  have  ac- 
quired a  tax  title  under  them  adverse  to  the  interests  of  the 
other.  It  is  unquestioned  that  no  notices  as  required  by  law, 
had  been  served  in  order  to  entitle  anybody  to  take  out  tax 
deeds  under  the  certificates,  and  that  the  fact  was  as  Ander- 
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son  believed  it  to  be  when  he  gave  them  up  to  Bayley,  they 
possessed  no  value  for  tax  title  purposes  except  possibly  in 
view  of  a  subsequent  tax  sale  of  the  property  within  the 
two  years  from  the  date  of  the  sale  for  which  they  were 
issued;  that  two  years  had  not  then  elapsed,  and  nobody 
could  foresee  that  such  subsequent  tax  sale  would  occur. 
It  was  not  the  duty  of  Bayley,  or  his  principal,  to  prevent 
such  sale  by  payment  of  the  taxes,  but  still  remained  the 
duty  of  Kinsella  or  Lindsten,  or  of  Netterstrom  and  Vider, 
for  whose  benefit  Lindsten  held  the  title  in  trust,  to  do  so. 
Neither  Kinsella,  Lindsten  or  Netterstrom  had  any  right  to 
acquire  a  tax  title  through  a  subsequent  tax  sale  adverse  to 
the  Bayley  trust  deeds.  And  no  more  could  they  or  either 
of  them,  through  any  manipulation  of  the  tax  certificates  in 
question,  after  their  purchase  of  them  under  the  circum- 
stances detailed,  acquire  a  tax  title  against  Bayley  which 
could  be  sustained  in  equity.  Every  purpose  for  which  the 
certificates  were  taken  up  and  held  by  Anderson  had  been 
served,  and  they  might  well  be  allowed  to  expire.  Bayley, 
it  is  true,  had  his  option  under  the  letter  of  April  1st,  to 
take  up  the  certificates  from  Anderson  by  paying  the 
amount  Netterstrom  and  Vider,  or  Kinsella,  had  paid  John- 
son for  them,  but  he  was  not  bound  to  do  so.  He  might,  as 
he  did,  permit  them  to  remain  in  Anderson's  hands  and 
exhaust  their  force  and  vitality  by  lapse  of  time. 

After  that  had  happened,  it  was,  as  appears  from  the  evi- 
dence, a  mere  question  of  whether  Bayley  or  Anderson 
should  pay  the  cost  of  canceling  the  certificates,  and  as 
Anderson  did  not  want  to  do  so  he  gave  them  up  to  Bayley, 
in  whose  hands  they  have  since  remained  inoperative. 

But  though  the  certificates  did  cease  to  have  value,  Net- 
terstrom and  Vider  would  not  necessarily,  on  that  account 
alone,  be  deprived  of  an  equitable  lien  on  the  premises  prior 
to  the  Bayley  trust  deeds  if  the  equities  of  the  case  entitled 
them  to  it. 

The  circumstances,  however,  of  the  transaction  do  not 
disclose  any  such  equity. 

Every  earmark  of  the  transaction  discloses  nothing  more 
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nor  less  than  a  loan  by  Netterstrom  and  Vider  to  Kinsella. 
The  latter  was  under  obligations  to  Netterstrom  and  Vider 
to  pay  his  part,  as  between  themselves,  of  the  joint  judg- 
ment, and  he  was  obligated  to  Bayley's  principals  to  clear 
away  these  outstanding  certificates.  It  was  thought  that 
security  to  Netterstrom  and  Vider  could  not  be  given  by 
Kinsella  for  money  they  might  advance  for  the  payment 
of  the  judgment,  unless  suflBcient  money  was  also  furnished 
to  buy  the  certificates.  Money  for  both  purposes  was  raised. 
Kinsella  paid  the  interest  on  the  money  borrowed,  and  on 
one  occasion  joined  Netterstrom  and  Vider  in  making  a  re- 
newal note  to  the  bank  for  the  money  borrowed.  In  equity 
the  transaction  was  Kinsella's,  and  Netterstrom  and  Vider 
have  no  more  claim  to  an  equitable  lien  ahead  of  Bayley 
than  Kinsella  has,  and  he,  of  course,  has  none. 

The  decree  of  the  Circuit  Court  must  be  reversed,  and  the 
cause  remanded  to  that  court  with  directions  to  deny  the 
prayer  of  the  cross-bill,  in  so  far  as  it  asks  a  priority  of  lien 
over  the  Bayley  trust  deeds  in  any  respect,  and  to  enter  a 
decree  in  favor  of  the  appellants,  in  accordance  with  the 
prayer  of  their  bill,  as  recommended  by  the  master.  Ee- 
versed  and  remanded  with  directions. 


Ignatius  Marous  v.  Aunie  Marcus. 

1.  Divorce — Drunkenness  as  a  Ground — W?Mt  is  Sufficient  Proof. — 
Where  the  charge  of  drunkenness  is  supported  by  a  number  of  witnesses, 
who  state  that  the  defendant  was  in  the  habit  of  becoming  intoxicated 
from  one  to  three  times  a  week,  that  his  habits  of  drinking  cover  a  period 
of  four  or  five  years  preceding  the  hearing,  and  that  he  was  in  the  habit 
of  drinking  intoxicating  liquor,  generally  whisky,  on  an  average  of  three 
to  five  times  a  day,  it  is  sufficient  as  a  ground  for  divorce. 

2.  Same — Proof  of  Adultery— l^he  fekct  ot  adultery  can  seldom,  if 
ever,  be  proved  by  direct  evidence.  It  has  therefore  been  almost  in- 
variably held  that  when  the  facts  and  circumstances  in  evidence  lead  to 
that  conclusion  as  reasonable  and  just,  the  court  and  jury  wiU  be  justi- 
fied in  finding  the  charge  sustained. 
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Bill  for  Diyorce.— Appeal  from  the  Circuit  Court  of  Cook  County: 
the  Hon.  Richard  W,  Cuppobd,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1899.  Affirmed.  Opinion  filed 
January  16,  1900. 

Joel  W.  Stevens,  attorney  for  appellant 

Bangs,  Wood  &  Bangs,  attorneys  for  appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court 

This  is  an  appeal  from  a  decree  granting  appellee  a  divorce 
upon  the  ground  of  adultery,  and  awarding  her  the  care, 
custody  and  education  of  the  only  child  of  the  parties,  to- 
gether with  alimony  and  solicitoi^s  fee. 

No  complaint  is  made  as  to  the  amount  of  such  alimony 
and  fees,  but  it  is  contended  that  the  evidence  does  not  war- 
rant any  decree  against  appellant 

The  bill  charges  habitual  drunkenness  for  more  than 
two  years  last  preceding,  and  also  the  commission  of  adul- 
tery. 

After  a  careful  examination  of  the  evidence  we  can  not 
avoid  the  conclusion  that  the  decree  must  be  affirmed. 

While  the  trial  court  did  not  expressly  find  the  charge  of 
habitual  drunkenness  sustained,  that  question  is  argued  at 
length  by  counsel  for  both  parties,  and  it  has  perhaps  some 
connection  with  the  evidence  tending  to  support  the  addi- 
tional cause  of  complaint,  as  alleged  in  the  bill.  The  charge 
of  drunkenness  is  supported  by  a  number  of  witnesses,  who 
state  that  appellant  was  in  the  habit  of  becoming  intoxicated 
from  one  to  three  times  a  week,  that  his  habits  of  drinking 
cover  a  period  of  four  or  five  years  preceding  the  hearing, 
and  that  he  was  in  the  habit  of  drinking  intoxicating  liquor, 
generally  whisky,  on  an  average,  from  three  to  five  times  a 
day.  Appellee  states  that  from  June,  1895,  to  June  14, 1898, 
appellant  "  came  home  intoxicated  on  an  average  of  once 
a  week;"  that  he  was  sometimes  too  drunk  to  attend  to 
business,  and  would  then  stay  at  home  and  sleep  all  day; 
and  that  he  sometimes  remained  away  two  nights  at  a 
time,  returning  with  clothes  soiled  and  necktie  torn.    This 
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testimony  certainly  tends  to  show  what  would  ordinarily 
be  regarded  at  least  as  a  condition  indicating  an  excessive 
use  of  intoxicating  liquors. 

Appellant  denies  that  he  is  or  has  been  habitually  drunk, 
but  states  that  he  is  in  the  habit  of  going  out  and  taking  a 
drink  of  intoxicating  liquor  whenever  he  feels  like  it;  that 
it  has  been  his  practice  to  go  and  take  a  drink,  or  sometimes 
a  cigar,  with  his  customers,  and  that  such  is  the  habit  of  the 
shop. 

His  counsel  called  a  considerable  number  of  witnesses, 
who  testify  that  while  appellant  would  occasionally  take  a 
drink,  they  nev.er  saw  him  under  the  influence  of  liquor, 
although  in  the  habit  of  meeting  him  on  business  or  other- 
wise quite  frequently.  Most  of  them  had  occasionally 
taken  a  drink  with  him  or  seen  him  do  so,  but  state  that 
they  never  saw  him  drunk. 

The  only  >vitness  who  testifies  to  any  act  of  adultery  is  a 
brother-in-law  of  appellant,  who  states  that  he  went  with 
appellant,  on  one  occasion,  when  they  had  both  been  drink- 
ing, to  a  place  of  ill-fame,  and  that  api)ellant  left  the  room, 
going  with  one  of  the  female  inmates  to  a  separate  apartment, 
while  the  witness  went  in  like  manner  with  another  inmate. 
He  says  they  had  been  going  about  to  various  places,  drink- 
ing more  or  less,  and  that  both  were,  at  the  time,  under  the 
influence  of  liquor.  Appellant  admits  going  to  the  place 
in  question  and  drinking  with  lewd  women,  but  denies  that 
he  retired  to  a  private  room  with  any  of  the  inmates.  He 
says  that  he  stayed  down  stairs  with  the  bartender,  and, 
while  waiting  for  his  companion  to  come  down,  took  a  walk 
around  the  block;  that  he  came  back  and  sent  up  for  his 
companion,  and  they  then  left. 

There  is  thus  direct  conflict  between  the  two  as  to  the 
main  fact.  The  trial  court,  having  seen  and  heard  the  wit- 
nesses, was  in  a  better  situation  to  ascertain  the  truth  than 
we  can  possibly  be  sitting  as  a  court  of  review,  with  only 
the  transcript  of  their  testimony  before  us.  Calvert  v. 
Carpenter,  96  111.  67. 

The  testimony  discloses  a  situation  in  which  the  pre- 
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sumptions  are  not  in  favor  of  appellant.  He  admits  having 
been  at  the  place  and  in  company  with  its  disreputable 
female  inmates.  The  fact  of  adultery  can  seldom,  if  ever, 
be  proved  by  direct  evidence.  It  has  therefore  been  almost 
invariably  held  that  when  the  facts  and  circumstances  in 
evidence  lead  to  that  conclusion  as  reasonable  and  just,  the 
court  and  jury  will  be  justified  in  finding  the  charge  sus- 
tained.   Cooke  V.  Cooke,  152  111.  286,  and  cases  cited. 

We  are  of  opinion   that   the  judgment  of   the  Circuit 
Court  must  be  affirmed. 


i  eoo 

•78  881 
•88  804 

•t77s]S9 


Alloffrett!  Chocolate  Cream  Co.  v.  B.  F.  Bubel  et  al« 


1.  Tirade  Names — Equity  Jurisdiction. —  A  court  of  equity  wiJl 
direct  and  control  the  use  of  a  nian^s  name,  eitlier  by  himself,  or  by 
himself  assjociated  with  others,  in  his  or  their  business,  so  that  it  shall 
not  be  used  to  work  an  injury  to  the  business  of  another  person  hav- 
ing the  same  name,  or  to  perpetrate  an  imposition  or  a  fraud  upon  the 
public. 

Bill  for  Injunction,— Error  to  the  Superior  Court  of  Cook  County; 
the  Hon.  John  Barton  Payne,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1899.  Reversed  and  remanded. 
Opinion  filed  January  16,  1900. 

D  ARROW,  Thomas  &  Thompson  and  Douglass  C.  Gregg, 
attorneys  for  plaintiff  in  error. 

Clyde  E.  Marsh,  attorney  for  defendants  in  error;  Dow, 
Walker,  Walker  &  Marsh,  of  counsel. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  court 
Bv  the  oriorinal  decree  in  this  case  the  defendants  in 
error  were  perpetually  enjoined  by  the  Superior  Court  from 
"using  the  name  'Allegretti,'  or  'Allegretti  &  Co.,'  in  the 
sale  of  chocolate  creams  and  confectionery  in  the  county  of 
Cook  aforesaid,  except  when  such  use  is  coupled  with  words 
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clearly  indicating  that  such  goods  were  manufactured  and 
are  sold  by  B.  F.  Rubel,  I.  A.  Rubel  and  Giacomo  Aile- 
gretti, and  not  by  [gnazio  Ailegretti  or  the  Ailegretti  Choc- 
olate Cream  Company." 

That  decree  has  been  reviewed  upon  appeal,  and  affirmed 
by  both  this  court  and  the  Supreme  Court.  (Rubel  et  al.  v. 
Ailegretti  Chocolate  Cream  Co.,  76  111.  App.  581;  Ailegretti 
et  al.  V.  Ailegretti  Chocolate  Cream  Co.,  177  111.  129.) 

This  present  writ  of  error  is  from  an  order  of  the  Supe- 
rior Court  dismissing,  for  want  of  equity,  a  petition  filed 
by  the  plaintiff  in  error  asking  to  have  defendants  in  error 
adjudged  guilty  of  contempt  for  alleged  violations  of  such 
original  decree. 

The  record  discloses  that  the  defendants  in  error  have 
discontinued  the  use  of  the  name  of  "Ailegretti  &  Co."  in 
the  conduct  of  their  business  in  Cook  count}'',  and  have  sub- 
stituted therefor  the  name  of  "Ailegretti  &  Rubel,"  upon 
their  store -signs  and  upon  the  boxes  in  which  their  confec- 
tionery is  packed  and  sold.  In  each  case  the  names  of  the 
three  individuals  composing  the  firm  of  defendants  in  error, 
viz.:  I.  A.  Rubel,  G.  Ailegretti  and  B.  F.  Rubel,  are  printed 
(or  otherwise  placed  or  stamped)  in  small  letters  above  the 
name  "Ailegretti  &  Rubel." 

Upon  an  exhibit,  contained  in  the  certificate  of  evidence, 
of  the  cover  to  one  of  the  boxes  referred  to,  the  arrange- 
ment of  names,  etc.,  is  as  follows: 

"  I.  A.  Rubel,        G.  Ailegretti.        B.  F.  Rubel. 
Allegretti  &  Rubel, 

Delicious 
Chocolate   Creams." 

In  such  combination  the  embossed  script  letters  compos- 
ing the  firm  name,  "Allegretti  &  Rubel,"  are  about  four 
times  as  large  as  the  letters  composing  the  names  of  the 
individual  members  of  the  firm,  and  can  be  read,  as  can  also 
the  words  "  Chocolate  Creams,"  by  the  use  of  the  naked 
eyes  at  about  four  times  as  great  a  distance.  It  is  as  to 
the  use  of  the  name  of  "Allegretti,"  in  connection  with  the 
word  "  Rubel,"   or  otherwise,   in  the   prominent  manner 
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shown  by  the  record  in  the  business  of  the  defendants  in 
error,  that  the  plaintiff  in  error  complains.  No  words 
negativing  that  the  goods  are  those  of  ''Ignazio  AUegretti, 
or  the  AUegretti  Chocolate  Cream  Company,"  appear  upon 
the  packages,  as  the  injunctional  order  commands  shall  be 
clearly  shown.  Whatever  the  design  of  defendants  in  error 
may  be  with  regard  to  the  use  of  such  labels,  the  substance 
of  such  use  is  plainly  nothing  but  artifice  and  contrivance 
to  evade  the  injunction.  To  anybody  not  wise  and  wary 
y ;  I  to  an  unusual  degree  the  effect  of  the  labels  is  nothing  more 

^4' ,  nor  less  than  a  representation  that  the  confections  in  the 

packages  are  those  of  "  Allegretti's  "  make. 

While  it  is  no  doubt  true,  as  held  by  the  Supreme  Court 
in  the  case  cited  supra^  that  Giacomo  AUegretti  and  his 
co-defendants  in  error  should  not  be,  and  are  not  by  the 
decree  in  question,  prohibited  from  using  his  name  in  the 
business  in  question,  yet  under  the  circumstances  that 
induced  them  to  adopt  the  same  business  as  had  been  built 
up  by  the  plaintiff  in  error,  they  may  only  so  use  his  name 
''provided  (in  the  language  of  the  Supreme  Court)  they  do 
so  in  a  manner  indicating  that  their  goods  are  'manufac- 
tured and  sold  by  B.  F.  Rubel,  I.  A.  Rubel  and  Giacomo 
Alleo:retti  and  not  by  Ignazio  AUegretti  or  the  AUegretti 
Chocolate  Cream  Company.' " 

The  intent  and  plain  purpose  of  the  original  decree  is 
that  defendants  in  error  shall  so  use  the  name  "AUegretti," 
if  they  use  it  at  all,  as  not  to  beguile  the  public  into  buying 
their  confectionery  under  the  impression  they  are  buying 
.that  of  the  plaintiff  in  error.  The  underlying  principle  of 
all  the  decisions  upon  the  question  presented  by  the  record 
before  us  is  the  prevention  of  imposition  and  fraud  u})on 
the  public  who  may  be  intending  customers. 

If  the  similitude  employed  by  defendants  in  error  is  suf- 
ficient to  convey  a  false  impression  to  the  public  mind,  and 
is  of  a  character  to  mislead  and  deceive  the  ordinary  pur- 
chaser, in  the  exercise  of  ordinary  care  and  caution  in  such 
matters,  it  is  sufficient  to  give  the  plaintiff  in  error  a  right 
to  the  redress  asked  for — an  injury  being  shown. 
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The  record  shows  conclusively  that  persons  desiring  the 
cholocate  creams  manufactured  by  the  plaintiff  in  error, 
and  believing  they  were  getting  them,  were  deluded  into 
buying  those  manufactured  by  the  defendants  in  error  by 
means  of  the  signs  and  packages  now  used  by  the  defend- 
ants in  error,  if  not  as  well,  also,  by  the  open  statements  of 
the  agents  of  defendants  in  error. 

It  is  plain,  we  think,  as  shown  by  the  record,  that  the 
defendants  in  error  continue,  through  the  use  in  a  fraudu- 
lent manner  of  the  talismanic  word  "  Allegretti,"  notwith- 
standing the  injunctional  decree,  to  endeavor  to  create  and 
foster  the  impression  upon  the  mind  of  the  public  that  the 
chocolate  creams  dealt  in  by  them  are  those  made  by  the 
original  Allegretti,  now  the  plaintiff  in  error. 

It  is  manifestly  against  the  spirit  of  the  injunction  that 
they  should  do  so. 

It  is  well  settled  that  a  court  of  equity  will  direct  and 
control  the  use  of  a  man's  name,  either  by  himself,  or  by 
himself  associated  with  others,  in  his  or  their  business,  so 
it  shall  not  be  used  to  work  an  injury  to  the  business  of 
another  person  having  the  same  name,  or  to  perpetrate 
imposition  and  fraud  upon  the  public. 

The  original  onler  of  injunction,  the  violation  of  which 
is  here  complained  of,  is  broad  enough  to  cover  the  specific 
acts  alleged  in  the  petition  and  proven  in  the  case,  and  the 
denial  of  the  relief  asked  was  error.  It  is  not  within  our 
province,  sitting  only  as  a  court  of  review,  to  indicate  what 
other  acts  than  those  here  shown  will  constitute  a  violation 
of  the  injunction,  or  in  just  what  manner  the  defendants  in 
error  may  use  the  word  "Allegretti"  in  their  business 
without  violating  the  injunction.  It  devolves  upon  the 
court  below,  in  the  first  instance,  to  appropriately  protect 
its  order,  which  the  highest  authority  of  the  State  has 
approved  of,  and  upon  proper  application  to  see  that  it  is 
effectively  enforced,  to  the  end  that  defendants  in  error 
shall  not  so  use  the  name  '*  Allegretti "  in  any  way  in  Cook 
county  as  to  delude  the  public  in  the  belief  that  their  goods 
are  those  of  the  plaintiff  in  error. 
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In  addition  to  the  Supreme  Court  opinion  referred  to 
svpra,  see  Fairbank  v.  K  W.  Bell  Mfg.  Co.,  77  Fed.  Rep. 
8t)9;  Baker  Co.  v.  Sanders,  80  Fed.  Rep.  889,  and  Allegretti 
Chocolate  Cream  Co.  v.  Kellar,  85  Fed.  Rep.  643,  and  cases 
therein  referred  to. 

The  decretal  order  of  the  Superior  Court  dismissing  the 
]>etition  of  the  plaintiflf  in  error  for  want  of  equity,  is 
reversed  and  the  cause  remanded  with  directions  to  that 
court  to  proceed  under  the  petition  and  the  answer  thereto 
in  such  manner  as  to  it  may  seem  to  be  equitable  and  just, 
not  inconsistent  with  this  opinion.  Reversed  and  re- 
manded with  directions. 


Allegretti  Chocolate  Cream  Co.  t.  B.  F.  Babel  et  al. 

1.  Appellate  Court  Practice— ^Jfec^  of  Failing  to  Assign  Cross- 
Errors. — The  statute  confers  upon  an  appellee  or  defendant  in  error 
authority  to  assign  cross-errors,  but  it  is  not  imperative,  and  a  failure  to 
do  so  does  not  bar  the  right  to  prosecute  a  cross-appeal  or  writ  of  error. 
The  common  law  right  to  sue  out  a  writ  of  error  upon  the  same  record 
still  remains. 

2.  Res  Adjudicata — Errors  Assigned  on  a  Former  Hearing. — If, 
under  the  errors  assigned  upon  the  record  in  a  former  appeal,  the  ques- 
tions raised  by  the  errors  assigned  in  this  case  were  presented  and  con- 
sidered, the  former  decision  upon  such  questions  must  be  deemed  final 

Bill  to  Enlarge  a  Former  Decree.— Error  to  the  Superior  Court  of 
Cook  County;  the  Hon.  Nathaniel  C.  Sears,  Judge,  presiding.  Heard 
in  this  court  at  the  March  term,  1899.  Dismissed.  Opinion  filed  Janu- 
ary 16,  1900. 

D ARROW,  Thomas  &  Thompson  and  Douglass  C.  Greog, 
attorneys  for  plaintiflf  in  error. 

Clyde  E.  Marsh,  attorney  for  defendants  in  error;  Dow, 
Walker,  Walker  &  Marsh,  of  counsel. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  conrt 
"^his  is  a  writ  of  error  sued  out  by  the  complainant  in 
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the  original  bill,  and  we  are  asked  to  enlarge  and  broaden 
the  decree  entered  in  its  favor  by  the  trial  court. 
The  decree  now  complained  of  is  as  follows : 

"  This  cause  coming  on  to  be  heard  on  the  bill  of  com- 
plaint herein,  answer  to  defendants  and  complainant's 
replication  thereto,  the  court  having  heard  the  evidence 
adduced  by  complainant  and  defendants,  and  arguments  of 
counsel,  and  being  fully  advised  in  the  premises,  doth  find 
that  the  equities  of  said  bill  are  with  the  complainant; 
that  complainant  has  a  full  right  and  title  to  the  use  of  the 
name  or  word  *Allegretti,'  as  alleged  in  said  bill;  that  the 
material  allegations  in  said  bill  are  true. 

"  It  is  therefore  ordered,  adjudged  and  decreed  by  the 
court  that  said  defendants,  B.  F.  Rubel,  I.  A.  Rubel  and 
Giacomo  Allegretti,  and  each  of  them,  their  agents,  serv- 
ants, attorneys,  representatives  or  assigns,  be  perpetually 
enjoined  and  restrained  from  using  the  name  ''  Allegretti ' 
or  *  Allegretti  &  Co.'  in  the  sale  of  chocolate  creams  and 
confectionery  in  the  county  of  Cook,  aforesaid,  except  when 
such  use  is  coupled  with  words  clearly  indicating  that  such 
goods  were  manufactured  and  are  sold  by  B.  F.  Rubel,  I. 
A.  Rubel  and  Giacomo  Allegretti,  and  not  by  Ignazio  Alle- 
gretti or  the  Allegretti  Chocolate  Cream  Company,  and 
that  said  complainant  do  have  judgment  herein  for  its  costs 
in  this  proceeding,  to  be  taxed  by  the  clerk." 

Counsel  for  plaintiff  in  error  thus  state  the  case  as  it  is 
now  presented : 

*'  This  case  originally  came  before  this  court  on  an  appeal 
by  the  defendants  below,  the  defendants  in  error  in  this 
case,  from  the  foregoing  decree.  The  decree  was  sustained 
by  this  court  (76  111.  App.  581)  and  was  affirmed  by  the 
Supreme  Court  (177  III.  129).  I3y  the  decisions  the  facts  in 
this  case  have  been  fully  found,  and  the  question  now  is 
whether  under  the  facts,  as  found  by  the  courts,  the  plaint- 
iff in  error  is  under  the  law  entitled  to  broader  relief  than 
the  decree  gives  it.  As  the  facts  are  fully  determined  and 
no  error  is  assigned  in  that  regard,  the  question  is  pre- 
sented now  purely  as  one  of  law." 

It  is  insisted  by  counsel  for  the  defendant  in  error, 
first,  that  the  plaintiff  in  error  is  now  attacking  its  own 
decree,  and  that  not  having  assigned  any  cross-errors  upon 
the  original  appeal  from  this  same  decree,  as  it  ou^ht  to 
have  done  if  dissatisfied  therewith,  it  can  not  now  be  heard 
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to  complain;  and  second,  that  having  failed  to  so  assign 
cross-errors  and  attaxjk  the  decree  when  it  was  before 
under  consideration,  that  decree  became  res  adjudicata^  and 
it  is  too  late  to  seek  to  have  it  modified  or  enlarged. 

While  the  statute  confers  upon  an  appellee  or  defendant 
in  error  permission  to  assign  cross-errors,  it  is  not  impera- 
tive that  this  shall  be  done,  and  the  failure  to  do  so  does 
not  bar  the  right  to  prosecute  a  cross-appeal  or  writ  of 
error.  The  common  law  right  to  sue  out  a  writ  of  error 
upon  the  same  record  still  remains.  Page  et  al.  v.  The 
People,  99  111.  418  (424). 

If,  however,  under  the  errors  assigned  upon  the  record  in 
the  original  appeal,  the  questions  raised  by  the  errors  now 
assigned  were  presented  and  considered,  the  former  decision 
upon  such  questions  must  be  deemed  final. 

The  errors  now  assigned  are  in  substance  that  the  decree 
is  not  sufficiently  broad  to  aflFord  the  plaintiff  in  error  the 
relief  justified  by  the  facts  as  found;  that  it  was  error  not 
to  prohibit  defendants  in  error  the  use  of  the  name  "  Alle- 
gretti "  in  the  conduct  of  their  business;  not  to  prohibit 
them  from  using  it  as  the  first  or  prominent  name  in  the 
firm  name  as  used  by  them;  not  to  require  them  to  state 
clearly  that  they  are  not  the  original  Allegretti;  not  to 
require  the  use  of  the  first  name  Giacomo  with  the  surname 
Allegretti,  if  the  latter  is  allowed  to  be  used  at  all,  and  not 
to  require  all  the  defendants  in  error  to  use  their  full  names 
in  connection  with  Allegretti  in  the  firm  name  if  Giacomo 
AUegretti's  name  is  to  be  used  at  all. 

As  to  the  assignment  of  error  to  the  effect  that  the 
defendants  in  error  should  have  been  forbidden  the  use  of 
the  name  Allegretti,  the  point  was  argued  upon  the  former 
appeal  and  considered  in  the  opinions  of  this  and  the 
Supreme  Court  above  referred  to.  It  is  said  in  the  latter 
opinion  (Allegretti  v.  Allegretti  Chocolate  Cream  Co.,  177 
111.,  on  p.  133): 

'*  Appellants  are  not  restricted  from  the  use  of  the  name 
^Allegretti '  in  every  manner,  as  is  contended  by  counsel. 
They  may  use  it  provided  they  do  so  in  a  manner  indicating 
that  theiip  goods  are  manufactured  and  sold  by  B.  F.  Rube^ 
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I.  A.  Rubel  and  Giacomo  Allegretti,  and  not  bv  Ignazio 
Allegretti  or  the  Allegretti  Chocolate  Cream  Company. 
Fraud  and  deception  having  been  practiced  by  appellants, 
HS  shown  by  the  facts  and  the  finding  herein,  we  are  satis- 
fied the  language  of  the  decree  is  not  too  broad." 

We  are  of  the  opinion,  however,  that  the  language  of  the 
decree  is  sufficiently  broad  to  give  to  plaintiff  in  error  prac- 
tically all  the  relief  it  now  seeks.  The  defendants  in  error 
are  by  the  decree  required,  if  they  use  the  word  "Allegretti, 
*  to  couple  it'  with  words  clearly  indicating  that  such  goods 
were  manufactured  and  are  sold"  by  them,  and  not  by 
plaintiff  in  erVor.  Any  such  use  of  the  name  Allegretti  as 
tends  to  perpetuate  the  fraud  and  deception  heretofore 
practiced  by  them  is  a  disobedience  of  the  decree.  If  the 
name  "  Allegretti "  is  so  used,  whether  as  the  first  or 
prominent  name  of  the  firm  composed  of  the  defendants  in 
error,  or  without  a  clear  statement  that  they  are  not  the 
original  Allegretti,  or  without  the  use  of  the  Christian 
name  Giacomo,  or  otherwise,  if  the  effect  is  to  deceive  the 
public  and  lead  the  buyer  to  suppose,  or  permit  him  to  sup- 
pose, that  he  is  buying  the  chocolate  creams  known  as  those 
of  the  original  "  Allegretti,"  then  the  defendants  in  error 
are  guilty  of  disobedience  of  the  decree,  and  are  liable  to 
punishment  accordingly. 

We  have  held  that  they  are  so  liable  in  another  cause 
between  the  same  parties,  and  with  the  same  title  in  which 
the  opinion  is  also  filed  at  this  term,  to  which  reference 
may  be  had.    86  111.  App.  ante. 

For  the  reasons  indicated  the  present  writ  of  error  will 
be  dismissed. 


86      607 
a1940  194 


Tonng  Women's  Christian  Association  v.  The  Interna- 
tional Committee  of  Toung  Women's  Christian 
Associations. 

1 .  Tradb  Names— JRtg/i<  of  a  Person  to  Use  His  Own  Name,  —A  person 
can  not  be  entirely  prohibited  from  using  his  own  name  as  a  trade  name 
in  any  lawful  occupation,  but  he  can  be  restrained  from  using  it  in  such 
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a  manner  as  to  perpetuate  a  fraud  upon  the  public  or  to  injure  another 
person  of  the  same  name. 

Bill  for  an  Injnnction.— Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Theodore  Brentano,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  March  term,  1899.  Reversed  and 
remanded.    Opinion  filed  January  80,  1900. 

Charles  E.  Pope,  attorney  for  appellant. 

Under  the  laws  of  the  State  of  Illinois  no  corporation 
can  adopt  either  the  name  of  another  existing  corporation 
or  a  name  liable  to  be  mistaken  for  the  name  of  said  exist- 
ing corporation.  Starr  &  Curtis'  Stats.,  VoL  1,  Ch.  32, 
Sees.  2,  63;  The  El^in  Butter  Co.  v.  The  Elgin  Creamery 
Co.,  155  111.  127;  Illinois  Watch  Co.  v.  Pearson  et  al.,  140 
111.  423;  Hazelton  B.  Co.  v.  Tripod  B.  Co.  et  al.,  142  111.  494; 
The  Drummond  Tobacco  Co.  v.  Charles  H.  Handle  et  al., 
114  III.  412;  Sykes  v.  The  People,  132  111.  32,  42;  Presb3\ 
Church  of  Harrisburg,  2  Grant's  Cases,  240;  Holmes,  Booth  & 
Haydens  v.  Holmes  B.  &  Mfg.  Co.,  37  Conn.  278;  Howard 
V.  Henriques  et  al.,  3  Sand.  (N.  Y.  Sup.  Ct.)  725;  In  re  Sons  of 
Progress,  14  Weekly  Wotes  of  Cases,  31;  F.  L.  &  T.  Co.  v. 
F.  &  T.  Co.  of  Kansas,  21  Abbott  N.  C,  104;  U.  S.  Mer- 
cantile Reporting  Agency-  v.  U.  S.  Mercantile  &  Reporting 
Association,  21  Abb.  N.  C.  115;  Accident  Insurance  Co. 
V.  Accident,  Disease  &  Gten.  Insurance  Corporation,  51  L. 
T.  Rep.  (N.  S.)  597;  Guardian  F.  and  L.  Ins.  Co.  v.  The  G. 
&  Gen.  Ins.  Co.,  50  L.  J.  Rep.  253;  Hendricks  v.  Montague, 
17  L.  R.,  Ch.  Div.  638;  Merchant  Banking  Company  of 
London  v.  Merchants  Joint  Stock  Co.,  9  L.  R.,  Ch.  Div.  560; 
International  Trust  Co.  v.  International  L.  &  T.  Co.,  153 
Mass.  271;  In  re  U.  S.  Mercantile  R.  &  C.  Agency,  115  N. 
Y.  176;  The  State,  etc.,  McGrath,  92  Mo.  355. 

In  considering  this  question,  it  is  immaterial  what  the 
moral  intent,  or  rather  immoral  intent,  of  the  defendant  or 
its  officers  may  have  been.  The  unfair  appropriation  or 
act  is  what  is  enjoined.  Every  one  is  responsible  for  the 
reasonable  consequences  of  his  acts.  Holmes,  Booth  & 
Haydens  v.  Holmes,  B.  &  H.  Co.,  37  Com.  278;  Farmers 
Loan  &  Trust  Co.  v.  Farmers  Loan  &  Trust  Co.  of  Kansas, 
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21  Abb.  New  Cases,  104,  109,  110;  Hendricks  v.  Montague, 
T.  17  L.  R.,  Ch.  Div.  638. 

If  intent  be  material,  the  mere  adoption  of  a  similar 
name  is  sufficient  to  show  the  intent.  The  law  will  impute 
intent  to  deceive  and  mislead  from  the  mere  similarity  of 
name,aswell  as  from  other  circumstances  and  evidence  in  the 
case.  Farmers,  etc..  Trust  Co.  v.  Farmers,  etc.,  T.  Co.  of  Kan- 
sas, 21  Abbott's  New  Cases,  104;  U.  S.  Mercantile  Report- 
ing Co.  V.  U.  S.  Mercantile  Reporting  Ass'n,  21  Abb.  New 
Cases,  115,  117;  Accident  Ins.  Co.  v.  Accident,  Disease  & 
Gen.  Ins.  Corporation,  51  Law  Times  Rep.  (N.  S.)  597;  The 
Guardian  Fire  &  Life  Assn.  Co.  v.  The  Guardian  &  General 
Ins.  Co.,  50  L.  J.  R.  Ch.  253;  Russia  Cement  Co.  v.  Le  Page, 
147  Mass.  206;  Higgins  Co.  v.  Higgins  Soap  Co.,  144  N.  Y. 
462;  Nokes  v.  Mueller,  72  111.  App.  434;  Merchants  Detective 
Association  v.  Detective  Mercantile  Agency,  25  111.  App. 
250;  Boston  Diatite  Co.  v.  Florence  Manufacturing  Co., 
114  Mass.  69;  Van  Auken  Steam  Co.  v.  Van  Auken  Steam 
Specialty  Co.,  57  111.  App.  241,  242;  Hendricks  v.  Monta- 
gue, 17  L.  R.,  Ch.  Div.  638. 

Actual  injury  by  the  similarity  of  names  is  not  neces- 
sary. It  is  sufficient  if  the  public  would  be  likely  to  be 
deceived.  The  very  object  of  an  injunction  is  to  prevent 
what  may  happen.    Mossier  v.  Jacobs,  66  111.  App.  571. 

Bentley  &  Burling,  attorneys  for  appellee. 

Analogy  between  trade-marks  and  corporate  names 
stated.     See  Boone  on  Corporations,  Sec.  32. 

Trade-marks  are  recognized  as  a  means  of  pecuniary 
profit  only.  Day  v.  Brownrig,  10  Ch.  D.  294;  Street  v. 
Union  Bank  of  Spain  and  England,  30  Ch.  D.  156;  Clark  v. 
Freeman,  17  L.  J.,  Part  I,  142. 

No  question  of  pecuniary  profits  involved. 

Only  the  first  user  of  a  trade-mark  is  entitled  to  protection. 
McLean  v.  Fleming,  96  U.  S.  245;  Amoskeag  Mfg.  Co.  v. 
Trainer,  101  U.  S.  51;  Selchow  v.  Baker,  93  N.  Y.  59; 
Wolfe  V.  Goulard,  18  How.  Pr.  64;  Bouvier,  tit  "  Trade- 
mark." 

YouLXXXVI  at 
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Claim  of  complainant  that  its  affiliation  vdth  first  user, 
gives  it  the  same  rights  as  first  user  refuted.  See  Hygeia 
Water  Ice  Co.  v.  New  York  Hygeia  Ice  Co.,  Limited,  19 
N.  Y.  Sup.  fi02. 

Descriptive  words  can  not  be  appropriated  as  a  trade-mark. 
Amoskeag  Co.  v.  Trainer,  101  U.  S.  51;  Caswell  v.  Davis, 
58  N.  Y.  223;  Rumford  Chemical  Works  v.  Muth,  35  Fed. 
Rep.  524;  Stokes  v.  Allen,  56  Hun,  526;  Fay  v.  Fay  (N.  J.), 
4  Central  R.  241;  Selchow  v.  Baker,  93  N.  Y.  59;  Bolander 
V.  Peterson,  136  111.  215;  Browne  on  Trade-raarks,  229  and 
232;  Burgess  v.  Burgess,  17  Eng.  L.  &  Eq.  260;  Bininger 
V.  Wattles,  28  How.  Pr.  206;  Koehlerv.  Sanders,  122  N.  Y. 
65;  Trask  Fish  Co.  v.  Wooster,  28  Mo.  App.  408;  Browne 
on  Trade-marks,  145-6;  Choynski  v.  Allen,  39  Cal.  501 ;  Van 
Beilv.  Prescott,  46  K  Y.  Super.  Ct.  542;  Helmbold  v.  Helm- 
bold  Mfg.  Co.,  53  How.  Pr.  453. 

Resemblance  between  trade-marks  due  to  the  use  of 
descriptive  words  gives  no  right  of  action,  see  Amoskeag 
Mfg.  Co.  V.  Spear,  2  Sandf.  (N.  Y.  Sup.  Ct.)  599. 

Descriptive  words  can  not  be  appropriated  as  part  of  a 
corporate  name  stated  and  illustrated.  Employers  Liabil- 
ity Assurance  Corporation  v.  Employers  Liability  Insur- 
ance Company,  24  Abb.  K  C.  368,  16  N.  Y.  Sup.  396; 
Farmers  Loan  &  Trust  Co.  v.  Farmers  Loan  &  Tru^  Co.  of 
Kansas,  21  Abb.  N.  C,  104;  2  N.  Y.  Sup.  296;  Australian 
Mortgage  Loan  &  Finance  Co.  v.  Australian  &  New  Zea- 
land Mortgage  Co.,  Weekly  Notes  for  1880,  p,  6;  Colonial 
Life  Assurance  Co.  v.  Home  &  Colonial  Life  Assurance  Co., 
Limited,  33  Beav.  548;  Goodyear's  India  Rubber  Glove 
Mfg.  Co.  V.  Goodyear  Rubber  Co.,  128  D.  S.  598. 

(Analogy  of  names  involved  in  suit  at  bar  to  names  of 
mutual  life  insurance  companies  noted.)  Merchants  Detec- 
tive Association  v.  Detective  Mercantile  Agency,  25  111. 
App.  250;  Newby  v.  Oregon  Central  R.  R.  Co.,  Deady,  600. 

Descriptive  words  must  not  be  used  by  a  later  corpora- 
tion with  the  intent  to  defraud  an  earlier  corporation. 
Meneely  v.  Meneely,  62  N.  Y,  427;  Knott  v.  Morgan,  3 
Keen,  215;  Croft  v.  Day.  7  Beav.  84;  Lee  v.  Halley,  L.  R, 
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6  Ch.  App.  Cas.  155;  India  &  China  Tea  Co.  v.  Teede, 
Weekly  Notes  for  1871,  p.  241;  Goodyear's  India  Kubber 
Glove  Mfg.  Co.  V.  Goodyear  Rubber  Cp.,  128  II.  S.  528; 
Koehler  et  al.  v.  Sanders  et  al.,  122  N.  Y.  65;  Elgin  Butter 
Company  v.  Elorin  Creamery  Company,  155  111.  127;  Sebas- 
tian on   Trade-marks,  283  and  151. 

As  to  vrhether  defendant  in  choosing  its  name  was  moved 
by  a  fraudulent  intent  toward  complainant,  examined  and 
answered.     Ottoman  Cahvey  Company  v.  Dane,  95  111.204. 

Resemblance  of  later  corporate  name  to  earlier  where 
resemblance  is  due  to  use  of  descriptive  words,  not  pro- 
hibited in  Illinois.  Statutes  of  Illinois  (Starr  &  Curtis' 
Ed.),  Vol.  1,  Ch.  32,  Section  2;  Hazelton  Boiler  Co.  v. 
Hazelton  Tripod  Boiler  Co.,  142  111.  494;  Statutes  of  Illi- 
nois (Starr  &  Curtis'  Ed.),  Vol.  i,  Ch.  32,  Section  65;  Illi- 
nois Watch  Case  Co.  v.  Pearson  et  al.,  140  111.  423;  Mer- 
chants' Detective  Association  v.  Detective  Mercantile 
Agency,  25  111.  App.  250;  Drummond  Tobacco  Co.  v.  Eandle 
et  al.,  114  111.  412. 

Claim  of  complainant  that  intent  is  immaterial  where 
resemblance  exists,  examined  and  refuted.  Newby  v.  Ore- 
gon Central  Ry.  Co.,  Deady,  609;  Merchants'  Detective 
Association  v.  Detective  Mercantile  Agency,  25  111.  App. 
250;  In  re  First  Presbyterian  Church  of  Harrisburg,  2 
Grant's  Cases,  240;  In  re  U.  S.  Merc.  Rep.  &  Coll.  Agency, 
115  N.  Y.  176;  Holmes,  Booth  &  Haydens  v.  Holmes, 
Booth  &  Atwood  Mfg.  Co.,  37  Conn.  278;  Howard  v.  Hen- 
riques,  3  Sandf.  725;  In  re  Sons  of  Progress,  14  Weekly 
Notes,  81;  Farmers'  Loan  &  Trust  Co.  v.  Farmers'  Loan  & 
Trust  Co.  of  Kansas,  21  Abb.  N.  C.  104;  U.  S.  Merc.  Rep. 
Co.  V.  U.  S.  Merc.  Rep.  &  Col.  Ass'n,  21  Abbott's  N.  C. 
115;  Accident  Insurance  Co.,  Limited,  v.  Accident,  Disease 
&  General  Insurance  Corporation,  Limited,  54  L.  J.  R.  Ch. 
104;  Guardian  Fire  &  Life  Insurance  Co.  v.  Guardian  & 
General  Insurance  Co.,  Limited,  50  L.  J.  R.  Ch.,  243;  Hen- 
dricks V.  Montague,  50  L.  J.  R.  Ch.,  257;  Turton  et  al.  v.  Tur- 
ton  et  al.,  58  L.  J.  R.  Ch.,  677;  Merchants  Banking  Co.  of 
London  v.  Merchants'  Joint  Stock  Bank,  9  L.  R.  Ch.  D. 
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660;  International  Trust  Co.  v.  Jnternational  Loan  &  Trust 
Co.,  153  Mass.  271;  State  v.  McGrath,  92  Mo.  355;  Singer 
Machine  Manufacfurers  v.  Wilson,  L.  R.  (H.  L.  Cas.),  Yol. 
3,  Part  I,  p.  376. 

As  to  claim  of  complainant  that  mere  resemblance  of 
descriptive  names  proves  fmud  as  against  later  user, 
answered.  See  Van  Auken  Steam  Company  v.  Van  Auken 
Steam  Specialty  Company,  57  111.  App.  241;  Mossier  v. 
Jacobs,  66  111.  App.  571;  N.  K.  Fairbank  Company  v.  Swift 
&  Company,  64  111.  App.  490;  Bolander  v.  Peterson,  136 
111.  215;  Amoskeag  Mfg.  Co.  v.  Spear,  2  Sand.  (N.  Y.  Sup. 
Ct.)  599;  Rubel  v.  Allegretti  Chocolate  Cream  Company, 
76  111.  App.  589;  17r  111.  133;  Nokes  v.  Mueller,  72  111.  App. 
434;  Lawrence  Mfg.  Company  v.  Tennessee  Mfg.  Company, 
138  U.  S.  537;  Sebastian  on  Trade-marks,  p.  151. 

The  evidence  fails  to  show  any  such  injury  to  complain- 
ants as  justifies  an  injunction.  1  High  on  Injunctions,  p. 
9,  section  9. 

Mr.  Justicb  Shepard  delivered  the  opinion  of  the  court. 

This  is  a  bill  for  an  injunction,  brought  by  the  appellant 
against  the  appellee. 

The  prayer  of  the  bill  is  that  the  appellee,  its  agents, 
etc.,  may  be  enjoined  and  restrained  from  using  or  solicit- 
ing money  or  funds  under  the  name  "  International  Com- 
mittee of  Young  Women's  Christian  Associations,"  or  any 
name  so  similar  to  the  complainant's  or  in  colorable  imita- 
tion thereof,  as  to  deceive  and  mislead  the  public  and 
individuals  or  corporations  into  believing  that  the  defendant 
is  really  the  complainant  or  a  committee  or  representative 
of  the  complainant,  and  from  organizing  other  associations 
under  names  so  similar  to  that  of  appellant  as  to  deceive 
and  mislead  the  public,  etc. 

The  appellant  is  one  of  a  large  number  of  women's  asso- 
ciations, either  incorporated  or  unincorporated,  that  have 
existed  throughout  the  land  for  a  substantially  common 
purpose  for  many  years,  and  have  operated  in  their 
respective  local  spheres  under  the  name  of  "  Women's  Chris- 
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tian  Association,"  or  "  Young  Women's  Christian  Associa- 
tion," and  that  have  affiliated  with  each  other  since  1881, 
certainly,  and  perhaps  prior  thereto  and  subsequent  to  1871, 
to  a  limited  extent,  through  biennial  conferences  known  as 
the  "  International  Conference  of  Women's  Christian  Asso- 
ciations of  the  United  States  and  British  Provinces." 

These  international  conferences  are  composed  of  dele- 
gates from  Women's  Christian  Associations  in  the  United 
States  and  British  Provinces,  and  assemble  every  two  years 
to  discuss 'and  formulate  plans  for  the  common  interest  and 
guidance  of  the  several  affiliated  associations,  and  for  the 
formation  of  new  associations  under  like  names  and  for  like 
objects. 

There  does  not  appear  to  have  ever  been  any  distinction 
between  the  names  "Women's"  and  "Young  Women's" 
as  applied  to  such  associations,  the  objects  in  either  case 
being  the  same,  viz.,  the  promotion  of  the  moral,  religious, 
intellectual  and  temporal  welfare  of  women,  especially 
women  who  are  dependent  upon  their  own  exertions  for 
support,  or  desire  to  become  so,  and  the  work  along  such 
lines  has  been  mostly  among  young  women. 

The  appellant  became  incorporated,  under  the  laws  of 
Illinois,  in  April,  1877,  by  the  name,  "The  Women's  Chris- 
tian Association,"  which  name  was  changed,  by  apt  amend- 
ment, in  October,  1887,  to  "The  Young  Women's  Christian 
Association  of  Chicago." 

From  the  first,  the  appellant  was  an  affiliated  member  of 
and  participant  in  the  biennial  international  conferences 
above  referred  to,  and,  especially,  at  the  sixth  of  said  bien- 
nial conferences  held  in  St.  Louis  in  1881,  at  which  a 
standing  committee  was  created  for  the  organization  and 
fostering  of  "  Young  Women's  Christian  Associations." 

The  chartered  objects  of  appellant  are  as  above  substan- 
tially set  forth  in  general  terms,  and  in  effectuation  of  such 
purposes,  it  (among  other  charitable  acts)  maintains,  in  Chi- 
cago, two  boarding-houses — one  of  which,  upon  Michigan 
Avenue,  is  large  and  valuable  and  is  owned  by  appellant — 
an  employment  bureau  and  free  medical  dispensary,  a 
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library,  etc.,  and  in  the  course  of  its  work  collects  and  dis- 
burses large  sums  of  money  annually. 

If  not,  in  so  many  words,  specifically  alleged  and  proved, 
the  fair  inference  from  the  record  is  that  appellant  is  mainly 
enabled  to  carry  on  its  extensive  charity  and  good  work  by 
the  aid  of  contributions  of  money  and  other  valuably 
articles  from  persons  who  are  charitably  disposed. 

Unlike  numerous  of  the  organizations  of  like  name  and 
purposes  in  other  places,  appellant  has  not  had  any  religious 
or  sectarian  test  as  a  prerequisite  to  its  voting  and  manag- 
ing memberships,  other  than  that  of  Christian  character, 
although  its  boards  of  management  have  consisted  of  repre- 
sentative women  from  almost  every  evangelical  church 
denomination  in  Chicago. 

At  some  one  or  more  of  the  biennial  international  con- 
ferences, the  question  of  applying  the  so-called  "  evangel- 
ical test "  as  a  prerequisite  to  representation  therein,  was 
more  or  less  pressed  and  discussed  among  the  individual 
delegates,  or  some  of  them.  The  question  considered  was 
whether  the  conference  should,  or  not,  adopt  a  resolution 
that  in  the  future  no  association  should  be  permitted  repre- 
sentation, unless  its  separate  constitution  should  contain  a 
provision  making  it  a  prerequisite  to  voting  and  office-hold- 
ing membership  therein,  that  they  should  be  members  in 
good  standing  of  so-called  evangelical  churches,  viz.: 

Churches  which,  "  maintaining  the  Holy  Scriptures  to  be 
the  only  infallible  rule  of  faith  and  practice,  do  believe  in 
the  Lord  Jesus  Christ,  the  only  begotten  Son  of  the  Father, 
king  of  Kings  and  Lord  of  Lords,  in  whom  dwelleth  the 
fullness  of  the  Godhead  bodily,  and  who  was  made  sin  for 
us,  though  knowing  no  sin,  bearing  our  sins  in  his  own 
body  on  the  tree,  as  the  only  name  under  Heaven  given 
among  men  whereby  we  must  be  saved  from  everlasting 
punishment." 

Such  test,  though  discussed  informally,  was,  through  the 
influence  of  some  of  the  leading  members  of  the  confer- 
ences, never  formally  acted  upon  in  the  conferences,  but 
was  kept  out  of  the  body.  The  result,  however,  was  that 
sundry  persons,  who  favored  such  a  test,  first  met  in  Wis- 
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consin  in  1886  or  1887,  and  afterward  proceeded  to  procure 
the  incorporation  of  appellee  under  the  laws  of  Illinois,  in 
1891,  in  order  that  a  central  organization  might  exist  in 
which  such  test  should  be  applied. 

The  objects  of  appellee,  as  set  forth  in  its  incorporation 
papers  are :  "  The  organization  and  development  of  Young 
Women's  Christian  Associations  for  the  promotion  of  the 
physical,  social,  intellectual  and  spiritual  condition  of  young 
women,"  and  its  management  is  vested  in  a  board  of 
managers  known  and  described  as  the  "  International  Com- 
mittee." 

Since  the  organization  and  incorporation  of  the  appellee 
it  has  worked  in  the  previously  chosen  field  of  the  appel- 
lant, and  has  organized  in  Chicago  two  associations  known 
and  called,  respectively,  the  '^  North  Chicago  Young 
Women's  Christian  Association"  and  "  West  Chicago  Young 
Women's  Christian  Association." 

Mr.  Wishard,  who  seems  to  have  been  the  leading  spirit 
in  the  organization  of  the  appellee,  testified  upon  the  hear- 
ing below,  and  in  responding  to  an  inquiry  if  the  adoption 
of  the  "evangelical  test"  were  not  the  "primal  reason" 
for  forming  the  appellee  corporation,  said  there  were  two 
reasons  operating  to  that  end — one  of  which  was  the  neces- 
sity of  an  organization  of  its  kind,  and  the  other  was  that 
the  organization  must  be  evangelical;  and  a  diligent  exam- 
ination of  the  record  has  failed  to  disclose  to  us  any  other 
necessity  or  reason. 

Whether  the  principal  work  of  appellee  consists  in  the 
organization  and  development  of  associations,  and  not  in 
directly  administering  benefits  to  young  women  who  require 
help,  leaving  such  work  to  the  associations  it  promotes,  is 
not  very  material  for  the  purposes  of  this  case. 

The  ultimate  aim  of  its  work  is  exactly  the  same  as  that 
of  appellant,  viz.:  The  administering  of  such  benefits  either 
directly  or  indirectly,  and  to  accomplish  that  end  success- 
fully the  appellee  is  employing  the  advantages  derivable 
from  its  use  of  a  name  that  is  in  effect  undistinguishable, 
by  the  casual  observer  of  it,  from  appellant's  name.    Noth- 
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ing  short  of  investigation  would  lead  even  the  most  careful 
bserver  of  appellee's  name  to  any  conclusion  but  that 
api)ellee  is  a  committee  of  appellant  and  the  associations 
with  which  appellant  is  affiliated,  and  in  such  respect  it  can 
not  be  successfully  contended  that  appellee  is  not  guilty  of 
the  practice  of  legal  deceit  and  imposition  in  the  use  of  its 
name ;  and  the  inference  from  a  consideration  of  the  whole 
record  is  well  nigh  conclusive  that  actual  deceit  is  intended. 
That  such  is  the  effect  upon  the  public  is  abundantly  illus- 
trated by  examples  furnished  by  the  record,  if  proof  of  what 
is  so  plainly  apparent  were  needed. 

Appellee  admits  the  use  by  appellant  of  its  name  for 
many  years  prior  to  the  adoption  by  appellee  of  its  name. 
The  objects  and  work  of  both  parties  being  substantially 
the  same,  and  their  sources  of  support  being  substantially 
the  same — each  being  the  distributer  of  charitable  contri- 
butions by  others  composing  the  public — and  their  field  of 
labor  being  in  common  to  the  extent  at  least  of  the  city  of 
Chicago,  it  is  practically  impossible  to  separate  the  one  from 
the  other  in  the  public  thought  and  estimation,  except  by  a 
critical  investigation. 

Even  if  we  assume  that,  under  the  law  of  Illinois,  articles 
of  incorporation  were  properly  issued  to  appellee  by  a  name 
so  similar  to  the  one  under  which  appellant  was  previously 
incorporated,  the  right  of  appellee  to  use  such  name,  in  the 
same  kind  of  business  ajnd  for  like  purposes  pursued  and  fol- 
lowed by  appellant,  does  not  necessarily  follow. 

A  man,  and  no  less  a  corporation,  may  not  be  entirely 
prohibited  from  using  his  or  its  proper  name  in  any  lawful 
business  or  occupation,  but  he  may  properly  be  restrained 
from  so  using  it  in  such  a  manner  as  to  perpetrate  a  fraud 
upon  the  public,  and  an  injury  to  another  of  the  same  name. 
Allegretti  Chocolate  Cream  Co.  v.  Rubel,  86  lU.  App.  604. 
Allegretti  v.  Allegretti  Chocolate  Cream  Co.,  177  111.  129. 

Here  the  appellant  was  for  years  confessedly  occupying 
a  great  field  of  charitable  work  under  a  name  that  in  a 
marked  degree  commanded  respect  and  confidence.  Char- 
itably disposed  persons  knew  of  the  good  work  in  which  it 
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was  engaged,  and  through  its  name  appellant  had  accjuired 
valuable  reputation  as  a  dispenser  of  gifts  to  charity. 

Into  the  midst  of  that  work  and  into  the  presence  of  that 
reputation,  the  appellee,  under  the  guise  of  a  name  that 
none  but  the  wary  investigator  might  separate  from  the 
appellant,  has  entered,  and  gone  into  competition  with  the 
appellant. 

There  can  be  no  objection  that  appellee  may  continue  to 
do  its  work  for  good,  but  in  law,  at  least,  it  may  not,  in  so 
doing,  use  a  name  so  like  that  of  the  appellant  in  such 
manner  as  that  the  public  shall  be  deceived  and  misled  into 
believing  that  it  is  the  appellant,  when  such  use  operates 
injuriously  upon  appellant. 

We  need  not  repeat  the  evidence,  but  the  record  shows 
conclusively  that  the  use  by  appellee  of  its  name  in  the  way 
it  has  been  and  is  continued  to  be  used,  works  such  an 
injury  to  appellant  as  the  law  will  relieve  against. 

Confusion  in  the  proper  conduct  of  its  affairs  with  third 
persons,  and  loss  of  contributions  which,  except  for  the  use 
by  appellee  of  a  name  so  similar  to  that  of  appellant,  would 
have  come  to  appellant,  are  sufficient  proofs  of  injury  to 
property  and  property  rights  to  sustain  the  allegations  of 
the  bill  with  respect  of  injury  to  appellant. 

A  great  arraj'^  of  argument  and  authority  upon  a  variety 
of  questions  not  necessary  to  be  treated  of  by  us,  can  not 
be  permitted  to  draw  us  away  from  the  simple  question 
involved  and  discussed  by  us. 

The  injunction  asked  for  should  have  been  allowed,  and 
the  decree  dismissing  appellant's  bill  and  supplemental  bill 
for  want  of  equity  is  reversed,  and  the  cause  is  remanded  to 
the  Superior  Court,  with  directions  to  that  court  to  grant  a 
perpetual  injunction  against  appellee  in  accordance  with 
the  prayers  of  said  bill  and  supplemental  bill.  Eeversed 
and  remanded  with  directions. 
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Mathew  H.  McKillip  y.  Francis  6.  Bonynge. 

1.  Mala  Prohibit  A— /Jccovcric^. —A  recovery  may  be  had  for  the 
performance  of  a  service,  although  such  performance  is  made  unlawful 
by  a  statute  previously  enacted,  but  which  does  not  go  into  effect  until 
after  the  service  has  been  performed. 

2.  Presumptions— i^m  a  Common  Law  Record,— Where  there  is 
no  bill  of  exceptions  the  court  will  presume,  unless  the  contrary  appears 
from  the  common  law  record,  that  the  proceedings  in  the  case  were 
regular. 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hcwi.  Jonas 
Hutchinson,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1899.    Affirmed.    Opinion  filed  January  18,  1900.    Rehearing    denied. 

Statement. — Appellant,  who  is  a  veterinary  surgeon, 
was  employed  by  appellee  to  perform  an  operation  known 
as  docking  upon  appellee's  horse.  By  reason  of  the  opera- 
tion the  horse  was  so  injured  that  it  died.  Appellee  brought 
this  suit  to  recover  damages,  alleging  that  the  loss  of  the 
horse  resulted  from  negligence  and  lack  of  skill  upon  the 
part  of  appellant.  To  the  declaration  appellant  demurred. 
The  declaration  is  formal  and  the  only  ground  of  demurrer 
was  that  the  operation  performed  by  appellant  and  de- 
scribed in  the  declara£ion,^^is  one  which  is  prohibited  by  the 
statute.  The  demurrer  was  overruled.  Upon  the  over- 
ruling of  the  demurrer  an  order  was  entered,  which  appears 
in  the  abstract  of  record  as  follows :  "  Order  to  plead 
within  ten  days."  Upon  June  27,  1894,  which  was  eleven 
days  after  the  entry  of  the  ord^r  to  plead,  appellant  was 
defaulted.  And  on  the  24th  of  May,  1895,  a  jury  was 
impaneled  to  assess  appellee's  damages.  Damages  were 
assessed  at  $750,  and  a  judgment  thereon  rendered.  Sub- 
sequently a  motion  to  vacate  the  judgment  and  to  set  aside 
the  default  was  denied. 

Edmund  Furthmann,  attorney  for  appellant. 

Sidney  S.  Gokham,  attorney  for  appellee. 
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Mb.  Presiding  Justice  Sears  delivered  the  opinion  of 
the  court. 

But  two  questions  are  presented  upon  this  appeal :  First, 
whether  the  demurrer  to  appellee's  declaration  was  prop- 
erly overruled;  and  secondly,  whether  there  was  error  in 
the  assessment  of  damages. 

Upon  the  first  question  no  other  contention  is  made  by 
appellant  except  that  the  statute  prohibits  the  sort  of  sur- 
gical operation  which  was  performed  by  appellant,  and  that 
the  claim  of  appellee  can  not  be  maintained  for  a  matter 
growing  out  of  an  unlawful  undertaking.  It  is  sufficient 
to  say,  in  disposing  of  this  contention,  that  the  act  alleged 
in  the  declaration  as  the  ground  of  action,  is  laid  at  the 
date  of  June  3,  1891,  and  that  the  statute  relied  upon  was 
approved  upon  June  17,  1891,  and  in  force  for  the  first 
time  upon  July  1,  1891. 

The  second  contention  is  based  upon  an  alleged  lack  of 
notice  to  appellant  or  his  counsel  of  the  inquest  of  dam- 
ages. Without  discussing  the  necessity  of  such  notice,  it  is 
enouo^h  to  say  that  the  record  does  not  disclose  any  such 
lack  of  notice.  There  is  no  bill  of  exceptions.  From  all 
that  appears  from  the  common  law  record  we  must  pre- 
sume that  the  proceedings  were  regular.  Phillips  v.  Kerr, 
26  111.  213;  St.  Louis  &  S.  E.  Ry.  Co.  v.  Wheelis,  72  111. 
538;  Magill  v.  Brown,  98  111.  235;  Mullen  v.  The  People, 
138  IlL  606.    The  judgment  is  affirmed. 


Charles  H.  McMarray  v.  Pallman's  Palace  Car  Co. 

1.  Neoligence— Io«s  of  Money  by  a  Poasenfifer.— The  mere  proof  of 
loss  of  money  by  a  passenger,  while  occupying  a  berth  in  a  sleeping  car, 
does  not  make  oxxt  2k  prima  facie  case  against  the  company;  to  sustain 
a  recovery  some  evidence  of  negligence  on  the  part  of  the  defendant 
must  be  given. 

Appeal  from  the  County  Court  of  Cook  Coimty;  the  Hon.  Eben  B. 
Gk>WER,  Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1899. 
Affirmed.    Opinion  filed  January  18,  1900.    Rehearing  denied. 
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Statement  by  the  Coart. — Appellant,  a  traveling  sales- 
man for  a  Chicago  business  firm,  October  29,  1890,  intend- 
ing to  go  to  Anna,  Illinois,  purchased  a  ticket  on  the  Illi- 
nois Central  Railroad,  and  also  a  ticket  from  appellee  for  a 
sleeping  car.  He  started  from  Chicago  between  eight  and 
nine  o'clock  p.  m.  at  the  last  date,  having  in  his  card  case, 
which  he  carried  in  his  pocketbook,  $135.  There  were  two 
sleepers  in  the  train,  but  only  one  conductor  for  the  two 
sleepers.  Appellant  took  a  berth  in  one  of  the  sleeping 
cars,  and  after  the  conductor  had  taken  up  his  ticket  he  went 
into  the  smoking  room  of  the  car,  where  there  were  other 
persons.  Afterward,  and  while  he  was  in  the  smoking  car, 
the  conductor  came  there  and  asked  him  if  he  could  change 
a  twenty  dollar  bill.  Appellant  looked  at  his  money,  the 
conductor  standing  in  the  doorway  of  the  smoker,  and  told 
him  no.  When  appellant  was  about  to  retire  for  the  night, 
he  put  his  money  in  his  card  case,  put  the  card  case  in  his 
pocketbook,  and  the  pocketbook  in  his  vest,  doubled  up  his 
vest,  and  threw  it  under  his  pillow  in  the  berth  where  he 
slept.  He  slept  in  the  lower  berth.  When  he  awoke  in 
the  morning  he  threw  the  pillow  aside  and  looked  for  his 
pocketbook,  but  it  was  gone. 

Appellant  had  traveled  more  or  less  for  about  twelve 
years  on  the  Illinois  Central  Railroad,  and  had,  for  about 
seven  or  eight  years  next  pr\or  to  the  time  in  question,  passed 
one  or  two  nights  each  week  in  a  Pullman  sleeper.  He  says 
the  practice  as  to  keeping  watch  at  night  on  the  Pullman 
cars  was,  that  the  conductor  stayed  up  till  three  o'clock  in 
the  morning,  when  he  went  to  bed,  and  the  porter  of  the 
car  then  got  up.  He  also  testified  that  the  porter  is 
allowed  to  black  shoes  for  the  passengers,  and  that  when 
he  arose  in  the  morning  his  shoes  were  "  shined." 

The  case  was  first  tried  in  a  justice's  court,  and  next  in 
the  County  Court,  on  appeal  from  the  justice.  The  judg- 
ment was  for  appellee  on  each  trial.  The  case  was  tried  in 
the  County  Court  b}'^  the  court,  without  a  jury,  by  agree- 
ment of  the  parties. 

T  nRKNzo  C.  Brooks,  attorney  for  appellant. 
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Odell  Typewriter  Co.  v.  Sears,  Roebuck  &  Co. 
L.  E.  MoPhebson,  attorney  for  appellee. 

Ms.  JusTioB  Adams  delivered  the  opinion  of  the  court. 

"  The  mere  proof  of  the  loss  of  money  by  a  passenger 
while  occupying  a  berth,  does  not  make  out  "a  prima  fade 
case,  and  to  sustain  a  recovery  some  evidence  of  negligence 
on  the  part  of  the  defendant  must  be  given."  Carpenter 
V.  N.  Y.,  N.  H.  &  H.  R.  Co.,  26  S.  E.  R.  277. 

To  the  same  eflfect  is  Pullman  Car  Co.  v.  Smith,  73  III. 
360.  None  of  the  cases  cited  by  appellant  is  to  the  con- 
trary. 

It  is  true,  as  contended  by  appellant's  counsel,  that  direct 
proof  of  negligence  is  not  necessary;  that  it  may  be  in- 
ferred from  facts  and  circumstances  in  evidence;  but  the 
court,  whose  province  it  was,  sitting  as  a  jury,  to  exercise 
the  functions  of  a  jury  as  to  the  facts,  has  found  that  the 
facts  do  not  justify  the  inference  that  appellant's  money 
was  lost  by  reason  of  appellee's  negligence,  and  the  sole 
question  presented  for  decision  is,  whether  this  finding  is 
manifestly  against  the  evidence.  We  can  not  say  that  it  is. 
On  the  contrary,  we  think  it  sustained  by  Pullman  Pal. 
Car  Co.  V.  Smith,  supra.    The  judgment  will  be  affirmed. 


Odell  Typewriter  Co.  v.  Sears^  Roebuck  &  Co. 

1.  Sales— To  Agenta^Burden  of  Proof  .^When  a  sale  is  made  to 
an  agent,  the  burden  of  proof,  in  an  action  to  recover  the  purchase 
price  from  the  principal,  is  upon  the  seller  to  show  that  the  agent  had 
authority  to  bind  his  principal. 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon.  Jesse 
HOLDOM,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1899.  Affirmed.  Opinion  filed  January  80, 1900.  Re- 
hearing denied. 

Statement. — The  appellant  brought  this  suit  to  the  court 
below  to  recover  of  appellee  the  sum  of  $900,  which  it  was 
alleged  was  the  contract  price  of  one  hundred  typewriters 
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purchased  by  appellee  of  appellant.  A  jury  was  waived, 
the  cause  submitted  to  the  court  and  finding  entered  in 
favor  of  appellee.  To  reverse  the  judgment  entered  upon 
that  finding  this  appeal  is  prosecuted. 

The  appellant  company  is  engaged  in  the  manufacture 
and  sale  of  typewriters,  and  appellee  company  is  engaged 
in  the  mail  order  business,  and  advertises  goods  by  means 
of  a  catalogue,  issued  semi-annually. 

Foster,  a  salesman  representing  appellant,  called  at  the 
place  of  business  of  appellee  soliciting  trade.  He  says  that 
he  was  introduced  to  F.  D.  Quinn  as  being  the  "  buyer  of 
the  stationery  department  and  the  one  who  had  authority 
to  place  orders  of  that  kind."  There  is  no  testimony  tend- 
ing to  show  who  made  such  introduction  or  statement.  A 
conversation  occurred  between  Foster  and  Quinn,  the  result 
of  which  was  that  Quinn  stated  that  he  would  call  and  have 
a  further  talk  with  the  oflScers  of  the  typewriter  company 
before  placing  an  order.  In  this  interview  a  price  was 
given  (so  Foster  testified)  of  $9  each  for  the  typewriters. 

Subsequently  Quinn  called  at  the  place  of  business  of 
appellant  company  and  there  saw  Mr.  Knight,  the  vice- 
president  of  the  company.  Foster  was  also  present  part  of 
the  time.  Mr.  Knight  and  Mr.  Foster  testify  that  an  order 
was  then  given  appellant  for  100  typewriters  at  $9  each,  to 
be  delivered  and  paid  for  upon  the  issuance  of  appellee's 
next  catalogue,  then  in  preparation.  After  said  interview 
ap)>ellant  furnished  to  appellee  material  for  an  advertise- 
ment and  a  cut  of  the  machine  to  be  inserted  in  appellee's 
catalogue,  and  a  catalogue  was  subsequently  issued  contain- 
ing the  advertisement  and  cut  so  furnished  by  appellant, 
and  thereupon  100  machines  were  tendered  to  appellee,  who 
refuseil  to  accept  and  pay  for  the  same. 

Between  the  time  of  said  interview  and  the  tender  of 
said  machines,  Quinn,  on  behalf  of  appellee,  ordered,  on  two 
different  occasions,  a  typewriter,  both  of  which  were  fa^ 
nished  by  apj>eUant  and  paid  for  by  appellee  in  the  due 
course  of  business,  at  the  price  of  $9  each. 

'^^'LKLKT,  Gray  d^  Mors,  attorneys  for  appellant. 
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Mr.  Pbbsidino  Justiob  Horton  delivered  the  opinion  of 
the  court. 

It  must  first  be  determined  in  this  case  whether  said 
Quinn  was  agent  for  appellee,  with  authority  to  place  an 
order  for  100  typewriting  machines,  and  if  not,  then  whether 
appellant  had  a  right  to  presume,  as  against  appellee,  that 
Quinn  had  such  authority. 

Quinn  testified  that  he  did  not  in  fact  have  such  author- 
ity. No  one  testified  that  he  had.  It  can  not,  therefore, 
be  held,  from  the  testimony  in  this  case,  that  any  such  au- 
thority existed. 

Had  appellant  a  right  to  presume,  from  the  facts  and 
circumstances  shown,  and  as  against  appellee,  that  Quinn 
had  such  authority?  The  evidence  does  not  show  that  ap- 
pellant ever  had  any  business  dealings  with  appellee  prior 
to  the  transaction  in  question,  either  through  said  Quinn 
or  otherwise;  or  that  said  Foster  or  said  Knight  ever  knew, 
or  knew  of,  said  Quinn  prior  to  the  interviews  with  him 
S3t  out  in  the  above  statement;  or  that  Quinn  had  had  deal- 
ings of  a  like  nature  on  behalf  of  appellee  with  any  other 
person;  or  that  appellee  had  ever  in  any  manner  held  said 
Quinn  out  to  appellant  or  elsewhere,  as  its  agent,  with  au- 
thority to  make  any  purchases  on  its  account. 

There  is  no  testimony  tending  to  show  who  introduced 
Foster  to  Quinn,  or  that  any  person  connected  with  appel- 
lee knew  of  such  introduction.  Neither  does  the  testimony 
show  that  any  one  connected  with  the  appellee,  except  said 
Quinn,  ever  heard  of  the  order  or  contract  in  question,  until 
about  the  time  of  the  tender  of  100  machines  by  appellant 
to  appellee.  The  mere  fact  that  Quinn  was  in  the  employ 
of  appellee,  and  that  Foster  found  him  there,  does  not 
establish  authority  in  Quinn  to  go  to  the  place  of  business 
of  appellant  and  make  the  alleged  contract. 

The  testimony  does  not  show  very  clearly  the  character 
or  mode  of  conducting  the  business  of  appellee.  Whether 
appellee  kept  in  stock  goods  advertised  in  its  catale 
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purchased  goods  to  fill  orders  as  received,  or  did  both,  is 
not  definitely  shown,  although  Mr.  Knight  testified  that 
Mr.  Quinn  said  that  appellee  did  not  advertise  anything 
unless  they  had  a  complete  stock  of  same  on  their  shelves. 
The  furnishing  by  appellant  of  the  material  for  an  adver- 
tisement, and  the  publishing  of  the  same  in  its  catalogue  by 
appellee  is  consistent  with  either  mode  of  doing  such  busi- 
ness. It  is  also  consistent  with  either  mode  of  doing  such 
business  for  appellee  to  contract  for  a  definite  number  or 
quantity  of  the  goods  advertised  in  its  catalogue,  or  to  con- 
tract for  so  many  as  might  be  needed  to  fill  such  orders  as 
it  should  receive  from  time  to  time.  Hence  the  fact  that 
appellant  furnished  the  material  for,  and  that  appellee  pub- 
lished, said  advertisement,  does  not  necessarily  sustain  the 
contention  that  appellee  thereby  confirmed  an  order  by  said 
Quinn  for  a  definite  number  of  machines. 

As  it  was  consistent  with  the  mode  of  doing  business, 
such  as  that  conducted  by  appellee,  that  said  Quinn  might 
be  authorized  to  purchase  articles  from  time  to  time  to  fill 
orders  received  for  goods  advertised  in  said  catalogue,  it 
does  not  follow  that  he  was  authorized  to  contract  for  the 
absolute  purchase  of  a  quantity  of  such  goods  before  any 
advertisement  as  to  the  same  appeared  in  said  catalogue. 

The  authority  of  said  Quinn  to  make  said  contract  as 
agent  of  appellee  is  not  established.  Neither  does  it  appear 
that  appellee  ratified  said  contract  as  an  absolute  purchase 
of  one  hundred  machines.  The  fact  that  said  Quinn  ordered 
and  paid  for  two  machines,  each  order  being  for  one  ma- 
chine only,  does  not  strengthen  or  corroborate  the  conten- 
tion of  appellant  that  there  was  a  contract  for  the  absolute 
sale  and  purchase  of  one  hundred  machines,  but  rather  the 
contrary. 

The  judgment  of  the  Superior  Court  is  aflirmed. 
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James  Barnett  t.  Napoleon  Barnett,  use  of,  etc. 

1.  Chancery  Practick— 2>ecrees  Must  be  Grounded  upon  the  Facia 
AUeged,— The  facts,  upon  the  finding  of  which  a  decree  is  grounded, 
must  be  facts  set  up  by  the  bill  of  complaint.  If  the  evidence  disproves 
the  case  made  by  the  bill,  the  complainant  can  not  be  given  a  decree 
upon  other  grounds  disclosed  by  the  proofs,  unless  the  court  permits 
the  complainant  to  amend  his  bill  so  as  to  present  the  case  disclosed  by 
the  evidence. 

2.  Partnership  Assets— /n  Real  Estate  of  the  Firm.  —Where  the 
interest  of  two  copartners  in  a  fund  derived  from  the  sale  of  land  belong- 
ing to  the  firm  is  specifically  found  by  a  decree,  and  such  interest  is 
subject  to  no  right  which  can  arise  from  an  accounting  or  from  partner- 
ship debts,  it  can  be  reached  by  the  partner  himself  or  by  his  creditors. 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon.  Henry 
M.  Shepard,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1899.  Reversed  and  remanded.  Opinion  filed  January  4,  1900.  Re- 
hearing denied. 

Statement. — The  Philadelphia  and  Reading  Coal  and 
Iron  Co.,  one  of  the  appellees,  filed  its  creditor's  bill  against 
appellee  Napoleon  Barnett  and  his  wife,  Mary  J.  Barnett, 
and  appellant  James  Barnett  and  his  wife,  Mary  L.  Barnett. 
The  bill  was  based  upon  judgments  against  Napoleon  Bar- 
nett and  wife.  The  other  appellees  came  into  the  cause  as 
judgment  creditors  also,  one  by  consolidation  of  another 
cause  and  one  by  crossbill.  The  substance  of  the  allega- 
tions of  the  bills  and  cross-bill  of  these  various  judgment 
creditors,  aside  from  setting  up  their  respective  judgments 
and  executions  returned  thereon,  was  that  Napoleon  Barnett 
and  James  Barnett  had  been  copartners,  and  that  there  were 
unsettled  copartnership  accounts;  that  upon  a  general 
accounting  between  the  copartners  it  would  be  found  that 
Napoleon  was  entitled  to  be  paid  some  amount  of  money 
b}'^  James;  that  copartnership  funds  had  been  invested  in 
real  estate,  which  was  described  in  the  name  of  James  Bar- 
nett; that  certain  of  it  (also  described)  was  taken  in  the 
name  of  Mary  L.  Barnett,  for  the  use  of  the  copartners; 
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that  some  of  the  real  estate  described  had  been  sold  and  the 
proceeds  appropriated  by  James  Barnett,  and  that  Napo- 
leon, the  judgment  debtor,  was. entitled  to  an  accounting 
therefor.  No  property  of  the  judgment  debtor  was  sought 
to  be  reached  except  interest  in  real  estate  described,  or 
proceeds  from  real  estate  sold,  also  described,  and  the  money 
due  to  Napoleon  from  James  upon  a  general  copartnership 
accounting. 

.  Napoleon  Barnett  filed  his  cross-bill,  setting  up  the  same 
allegations  as  those  contained  in  the  original  bill  of  com- 
plaint, and  also  praying  for  a  general  accounting  by  his 
former  copartner. 

Upon  answer  and  replication,  the  bills  and  cros$-bill  were 
referred  to  a  master  in  chancery  to  take  proofs  and  report, 
with  conclusions.  The  master  made  numerous  findings  and 
submitted  conclusions  of  fact  and  law  to  the  court  The 
cause  came  on  for  hearing  upon  the  master's  report,  and 
the  exceptions  of  the  parties  thereto,  and  the  court  entered 
a  decree,  approving  and  confirming  the  master's  report  in 
all  things,  except  as  to  a  part  of  the  report  which  finds 
that  there  is  any  interest  in  Napoleon  Barnett  in  certain 
real  estate  described  in  the  bill  as  owned  by  Mary  L.  Bar- 
nett, and  claimed  to  have  been  purchased  with  partnership 
funds,  as  to  which  finding  the  master's  report  was  over- 
ruled. The  conclusions  confirmed  by  the  decree  were  sub- 
stantially, that  the  complainants  were  entitled  to  $2,300 
from  appellant  on  account  of  one-half  the  purchase  price  of 
lot  12,  in  block  1,  in  Channing  Sweet's  subdivision,  sold  to 
Thomas  H.  Watson,  September  18,  1891,  with  interest  from 
date  of  sale;  that  said  lot  12,  bfock  1,  Channing  Sweet's 
subdivision,  was  purchased  withr  partnership  funds;  that 
it  is  impossible  on  the  evidence  to  state  a  general  account 
of  the  copartnership,  and  that  such  accounting  is  barred  by 
the  statute  of  limitations;  that  Napoleon  Barnett  has  no 
interest,  legal  or  equitable,  in  any  real  estate  mentioned  in 
bills  or  cross-bill. 

Lot  12,  described  in  the  master's  report  and  in  the  decree 
as  the  property  from  sale  of  which  the  fund  reached  by  the 
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decree  was  derived,  is  not  described  either  in  bills  or  cross- 
bill. 
From  the  decree  this  appeal  is  prosecuted. 

John  W.  Walsh,  solicitor  for  appellant. 

Bentley  &  Burling,  solicitors  for  appellees ;  Ullmann  & 
Hacker  and  Hurlby  &  Eoerner,  of  counsel. 

Mr.  Presiding  Justice  Sears  delivered  the  opinion  of  the 
court. 

It  is  contended  by  counsel  for  appellant  that  the  decree 
is  erroneous  because,  first,  the  interest  of  a  copartner  in  any 
part  of  the  copartnership  property  can  not  be  determined 
until  the  debts  of  the  copartnership  are  paid  and  the 
accounts  between  the  partners  are  settled ;  and  secondly, 
that  the  rights  of  Napoleon  Barnett  to  the  property  in 
question,  which  rights  are  sought  to  be  reached  by  his 
creditors,  are  barred  and  can  not  be  enforced  by  him  or  by 
them,  because  an  accounting  which  is  essential  to  the 
determination  of  such  rights  is  barred  by  the  statute  of 
limitations. 

The  answer  to  each  contention  is,  that  it  appears  conclu- 
sively from  this  record  that  the  accounts  of  the  copartners, 
as  between  themselves,  have  been  settled ;  that  all  copart- 
nership debts  have  been  paid,  and  that  the  copartners  are 
simply  cestuis  que  trust  in  relation  to  the  fund  derived  from 
sale  of  the  property  by  Mary  L.  Barnett,  who  held  title  to 
and  sold  the  same  merely  as  a  trustee  for  their  use. 

The  findings  of  facts  in  the  decree,  which  are  conclusive 
here,  as  no  certificate  of  the  evidence  is  presented,  are  as 
follows : 

Finds  that  a  copartnership  existed  between  Napoleon 
Barnett  and  James  Barnett  from  July  1,  1875,  until  May 
1,  1885,  when  it  was  ended ;  that  on  May  23,  1891,  a  full 
settlement  of  all  partnership  accounts  was  made  b}^  and 
between  the  partners,  except  as  to  certain  real  estate  then 
standing  in  the  name  of   Mary  L.  Barnett,  known  and 
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described  as  follows :  Lot  12,  block  1,  in  Channing  Sweet's 
subdivision  of,  etc.,  in  Chicago,  Cook  county,  Illinois,  which 
said  lot  was  on  the  18th  of  September,  1891,  sold  and  con- 
veyed to  one  Thomas  H.  Watson,  a  honafide  purchaser,  for 
valuable  consideration,  without  notice,  for  $4,600,  which 
was  paid  to  and  used  by  defendant  James  Barnett,  and  no 
account  thereof  rendered  to  his  copartner,  the  defendant 
Napoleon  Barnett;  further  finds  that  the  defendant  Napo- 
leon Barnett  is  entitled  to  one-half  of  the  purchase  price 
paid  for  said  lot  12  hereinbefore  above  set  forth,  and  sold 
to  said  Thomas  H.  Watson,  to  wit,  the  sum  of  $2,300  with 
interest  at  the  rate  of  five  per  cent  from  the  18th  of  Sep- 
tember, 1891. 

The  court  further  finds  that  with  the  exception  of  the  lot 
above  mentioned,  the  said  defendant  Napoleon  Barnett  has 
no  interest  of  any  kind  whatsoever  in  the  pieces  and  parcels 
of  land  in  said  bills  of  complaint  and  cross-bills  mentioned, 
and  that  a  general  account  between  the  said  defendants, 
James  and  Napoleon  Barnett,  as  copartners,  can  not  be 
stated,  and  if  the  same  could  be  stated,  it  is  barred  by  the 
statute  of  limitations  and  by  the  settlement  made  May  23, 
1891. 

From  these  findings  of  the  decree,  it  appears,  and  in  the 
absence  of  a  certificate  of  the  evidence,  can  not  be  ques- 
tioned, that  there  could  be  no  further  accounting  between 
the  copartners,  as  well  because  there  had  been  a  complete 
accounting  on  May  23,  1891,  as  because  of  the  bar  of  the 
statute.  There  being  no  further  accounting  possible  or 
necessary,  and  there  being  no  unpaid  debts  of  the  firm,  it  is 
difficult  to  see  how  the  proposition  contended  for  and  first 
above  noted  can  govern.  The  interest  of  each  of  the  two 
copartners  in  the  fund  derived  from  the  land  is  found  by 
the  decree  to  be  a  one-half  interest.  Such  interest  is  sub- 
ject to  no  right  which  could  arise  from  an  accounting  or 
from  partnership  debts.  Hence  it  would  seem  that  the 
interest  of  Napoleon  Barnett  could  be  reached  by  himself 
or,  in  this  proceeding,  by  his  creditors.  Smith  v.  Ramsey, 
6  III.  373;  King  v.  Hamilton,  16  111.  190;  Strong  v.  Lord, 
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107  111.  25;  Van  Buskirk  v.  Van  Buskirk,  148  111.  9;  Gal- 
braith  v.  Tracy,  153  111.  54. 

Upon  the  facts,  therefore,  as  found  by  this  decree,  the 
complainant  would  seem  to  be  clearly  entitled  to  relief. 
But  another  and  more  serious  question  arises  upon  the  plead- 
ings. It  is  urged  by  counsel  for  appellant  that  the  relief 
granted  is  not  warranted  by  the  allegations  of  bill  of  com- 
plaint or  cross-bill,  and  that  the  facts  as  found,  and  which 
are  the  basis  of  the  ordering  part  of  the  decree,  are  variant 
from  the  facts  alleged  in  the  pleadings.  We  see  no  escape 
from  the  force  of  this  contention.  The  bill  of  complaint  and 
cross-bill  each  allege  an  unsettled  copartnership  and  each 
prays  for  a  general  accounting.  The  decree  finds  that  there 
has  been  a  general  accounting,  and  this  finding  of  the  decree 
is  essential  to  the  relief  granted.  The  bills  and  cross-bills 
allege  interest  of  Napoleon  Barnett  in  certain  real  estate 
described  in  each.  The  decree  finds  that  Napoleon  Barnett 
has  no  interest  whatever  in  any  of  the  real  estate  thus 
described,  but  does  find  an  interest  in  other  property  not 
mentioned  in  bill  or  cross-bill.  This  latter  discrepancy  can 
hardly  be  regarded  as  covered  by  any  general  allegation  of 
the  bill  or  cross-bill  as  to  property  in  general  in  which  Napo- 
leon Barnett  is  alleged  to  have  an  interest,  for  the  only  prop- 
erty interests  thus  generally  alleged  are  such  amounts  as 
might  be  found  due  upon  a  general  partnership  accounting. 
By  the  decree  it  is  found  that  nothing  is  due  upon  a  general 
jmrtnership accounting,  but  that  Napoleon  Barnett,  the  judg- 
ment debtor,  has  a  fixed  interest  as  cestui  qiie  trust  in  the 
fund  derived  from  sale  of  land,  which  land  was  equitably 
the  property  of  himself  and  James. 

Where  the  facts  seem  to  warrant  the  relief  granted  and 
substantial  justice  appears  to  have  been  done,  the  inclination 
is  strong  to  approve  the  result.  But  the  rule  in  this  State 
is  inflexible  that  the  facts,  upon  the  finding  of  which  the 
decree  is  grounded,  must  be  facts  set  up  by  the  bill  of  com- 
plaint. "  If  the  evidence  disproves  the  case  made  by  the 
bill,  the  complainant  can  not  be  given  a  decree  upon  other 
grounds  disclosed  by  the  proofs,  unless  the  court  permits 
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the  complainant  to  amend  his  bill  so  as  to  present  the  case 
disclosed  by  the  evidence."  Dorn  v.  Gender,  171  III.  362, 
and  cases  therein  cited. 

Nor  do  we  regard  it  as  controlling  that  the  abstract  of 
the  record  fails  to  show  that  the  attention  of  the  learned 
chancellor  who  entered  the  decree  was  called  to  the  dis- 
crepancy. 

In  Dorn  v.  Farr,  79  111.  App.  226,  affirmed  in  179  111.  110, 
and  in  Dorn  v.  Bissell,  79  111.  App-  656,  affirmed  in  180  111. 
73,  the  variance  relied  upon  was  not  disclosed  upon  mere 
inspection  of  the  bill  of  complaint  and  decree.  It  was  held 
in  these  cases  that  if  the  variance  was  not  insisted  upon  in 
the  court  below  it  could  not  be  relied  upon  in  review.  But 
here  the  variance  is  apparent  upon  the  record  in  that  the 
bill  of  complaint  alleges  and  relies  upon  an  unsettled  copart- 
nership, while  the  decree  finds,  as  a  matter  essential  to  re- 
lief, a  complete  settlement  of  the  copartnership  accounts, 
and  the  decree  grants  relief  in  disposing  of  property  not 
sought  to  be  reached  by  any  allegation,  specific  or  general, 
of  the  bill  of  complaint. 

The  decree  must  be  reversed  and  the  cause  remanded,  in 
order  that  the  a])pellees  may,  if  they  see  fit,  so  amend  their 
bill  of  complaint  or  cross-bill  as  to  correspond  with  the  facts. 

The  decree  is  reversed  and  the  cause  is  remanded. 


S?    i5^     Edwin  Hancock  v.  American  Bonding  &  Trnst  Co. 


f97     »465 


1.  Receiver — WJien  to  be  Appointed. — As  a  general  rule  a  receiver 
should  never  be  appointed  unless  it  is  apparent  from  tlie  showing  made 
that  there  is  danger  of  the  property  which  is  the  subject  of  the  litigation 
being  dissipated  or  placed  beyond  the  jurisdiction  of  the  court,  or  in  some 
way  involved  by  transfers  or  conveyances,  or  of  its  being  subjected  to 
other  claims  so  a>*  to  render  it  more  difficult  for  the  court  to  give  and 
enforce  the  final  relief  to  which  the  complainant  may  be  found  to  be 
entitled. 

2.  SAXE^Appointment  of—Notice^Pra:ctice,—l!he  objection  that  a 
receiver  has  been  appointed  without  notice  is  not  tenable  where  the 
defendant  upon  his  motion  to  discharge  the  receiver  before  an  appeal 
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has  bad  a  hearing  which  served  all  the  purposes  of  a  notice  in  the  first 
instance. 

3.  SiLME^Fratui  and  Disregard  of  an  Injunction, — Fraud,  or  an 
effort  to  violate  or  disregard  the  injunction  of  the  court,  is  ground  for 
the  appointment  of  a  receiver. 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon.  Elbridqe 
Hanecy,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1899.    Affirmed.    Opinion  filed  January  18,  1900.    Rehearing  denied. 

Gilbert  &  Fell,  attorneys  for  appellant. 

Pam,  Calhoun  &  Glennon,  attorneys  for  appellee. 

Mb.  Justice  Windes  delivered   the  opinion  of  the  court. 

Appellant  has  prosecuted  this  appeal  from  an  order 
of  the  Circuit  Court  extending  a  receivership  to  certain 
real  estate  described  in  a  supplemental  bill  and  the  rents 
thereof.  The  original  bill  was  tiled  in  the  case  February  8, 
1899,  by  appellee,  on  which,  after  being  amended,  a  receiver 
was  appointed  February  18,  1899,  of  certain  mortgage 
bonds  of  the  Merrimac  Building  Co.,  owned  by  Harriet  A. 
Eoberts,  and  directing  the  receiver  to  take  possession  of 
said  bonds,  and  also  directing  Roberts  to  turn  over  the 
bonds  to  the  receiver.  She  prosecuted  an  appeal  from  the 
original  order  appointing  the  receiver  for  the  bonds  to  this 
court,  which  resulted,  after  a  hearing  before  the  Branch 
Appellate  Court  of  this  district,  in  an  affirmance,  July  11, 
1899,  of  the  order.  (83  111.  App.  463.)  We  refer  to  the 
opinion  of  Mr.  Justice  Shepard  in  that  case  for  a  state- 
ment of  the  matters  alleged  in  the  original  bill  and  amend- 
ment. October  11,  1899,  appellee  filed  its  supplemental 
bill,  which  is  sworn  to,  and  alleges  in  substance,  among 
other  things  not  necessary  to  be  stated,  that  said  Roberts 
and  other  defendants  in  the  original  bill  were,  by  order  of 
said  Circuit  Court  entered  February  8,  1899,  and  served 
upon  them  the  same  day,  enjoined  from  selling,  assign- 
ing, conveying,  disposing  of,  or  in  any  way  changing  the 
status  of  said  bonds,  directly  or  indirectly;  that  Roberts 
violated  the  injunction  by  causing  certain  of  the  bonds  or 
the  proceeds  thereof  in  her  possession  or  in  the  possession 


Digitized  by  VjOOQ IC 


632  Appellate  Courts  of  iLLiNoia 

Vol.  86.]         Hancock  v.  American  Bonding  &  Trust  Co. 

of  Edwin  Hancock  (the  appellant  herein)  for  her  use  and 
benefit  to  be  exchanged  for  the  real  estate  to  which  the 
receivership  is  extended  by  the  order  from  which  this  appeal 
is  prosecuted;  that  she  and  Hancock  had  full  notice  of  the 
injunction  and  made  such  exchange  for  the  purpose  of  vio- 
lating the  terms  of  the  injunction;  that  said  real  estate  was 
conveyed  to  Hancock  in  exchange  for  said  bonds,  or  the 
proceeds  of  certain  of  said  bonds,  which  Roberts  had  prior 
thereto  disposed  of,  which  said  bonds  or  proceeds  were  at 
the  time  held  by  said  Roberts,  or  by  Hancock  for  her  sole 
use  and  benefit;  that  the  conveyance  and  exchange  w^as 
made  by  the  direction  of  Roberts  and  the  title  of  the  real 
estate  was  placed  in  the  name  of  Hancock  in  trust  for  the 
sole  use  and  benefit  of  Roberts,  and  for  the  purpose  of 
making  said  transaction  appear  bona  fide  and  hindering  and 
delaying  appellee,  and  in  violation  of  the  terms  of  the 
injunction;  that  Hancock  afterward  executed  certain  trust 
deeds  (describing  them)  on  said  real  estate,  with  full  knowl- 
eilge  of  appellee's  rights  in  the  bonds  for  the  purpose  of 
further  violating  said  injunction  and  hindering  appellee  in 
the  enforcement  of  its  rights  asset  up  in  the  bill;  that  Han- 
cock has  no  right,  title  or  interest  in  said  real  estiite  what- 
soever, but  holds  the  same  wholly  for  the  use  and  benefit 
of  Roberts;  that  the  receiver  has  never  been  able  to  procure 
the  p<^ssession  of  said  bonds  or  any  of  them,  and  that  said 
real  estate  so  purchased  by  said  bonds  or  the  proceeds 
thereof,  stands  in  lieu  of  said  bonds.  Hancock  and  other 
new  parties  are  made  defendants  to  the  supplemental  bill. 
There  is  no  allegation  that  Hancock  is  insolvent,  a  non-resi- 
dent, nor  that  there  is  any  diflBculty  in  procuring  service 
of  process  upon  him,  though  by  affidavit  attach^  to  said 
supplemental  bill  it  appears  that  an  attachment  was  issued 
for  said  Roberts  for  failing  to  appear  before  the  master  in 
chancery  and  submit  to  an  examination  touching  the  bonds, 
and  that  she  for  five  or  six  months  after  February  16,  1S99, 
willfully  secreted  and  concealed  herself  so  that  neither  proc- 
ess of  subpoena  nor  attachment  could  be  served  upon  her. 
Without  notice  to  appellant,  October  11,  1899,  upon  the 
supplemental  bill,  the  recommendation  of  the  master,  the 
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record  and  files  in  the  cause  and  the  evidence  theretofore 
taken  before  the  master  to  whom  the  cause  was  referred,  the 
chancellor  ordered  that  the  receiver  theretofore  appointed 
be  appointed  receiver  of  said  real  estate  and  forthwith 
take  possession  of  it,  and  proceed  to  rent  the  same  and  pay 
taxes,  etc.,  thereon,  and  also  that  all  persons  in  possession 
thereof  forthwith  attorn  to  the  receiver  and  pay  rent  to  it. 

October  31,  1899,  the  motion  of  defendants  to  discharge 
tie  receiver  was  denied,  and  thereafter  an  appeal  was 
taken  from  the  order  of  October  11, 1899. 

It  is  contended  by  appellant  that  the  chancellor  erred, 
first,  in  appointing  the  receiver  without  notice,  and  second, 
without  any  allegation  that  appellant  was  insolvent  or  a 
non-resident,  or  that  service  of  notice  or  process  on  appel- 
lant could  not  be  made. 

The  first  contention  is  not  tenable  for  the  reason  that 
a[)pellant,  upon  his  motion  to  discharge  the  receiver,  made 
and  heard  before  this  appeal,  has  had  a  hearing  which 
served  all  the  purposes  of  a  notice  in  the  first  instance. 
Brown  v.  Luehrs,  79  111.  581;  O'Kane  v.  West  E.  D.  G. 
Store,  72  III.  App.  299;  Cook  Co.  Brick  Co.  v.  Kaehler,  83 
111.  App.  453. 

Second.  The  lack  of  allegations  in  the  supplemental  bill 
that  appellant  was  insolvent  or  non-resident,  or  that  service 
of  notice  or  process  upon  him  could  not  be  made,  are  not, 
in  our  opinion,  sufficient  reason  for  the  reversal  of  the 
decree  extending  the  receivership  to  the  land.  It  may  be 
that,  strictly  speaking,  the  rights  of  appellee  might  have 
been  protected  by  the  service  of  process  of  summons  upon 
appellant,  thus  making  a  lis  pendens  as  to  any  person  to 
whom  he  might  have  conveyed  the  real  estate  thereafter; 
but  inasmuch  as  we  are  to  determine  the  question  alone 
from  the  sworn  allegations  of  the  supplemental  bill,  which 
must  be  taken,  for  the  purposes  of  this  hearing,  to  be  true, 
we  are  not  prepared  to  hold  that  there  was  such  abuse  of 
discretion  in  the  extension  of  the  receivership  to  the  land 
as  would  justify  a  reversal  of  the  order  in  that  regard. 
The  general  rule  no  doubt  is,  subject  to  few  exceptions, 
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that  a  receiver  should  never  be  appointed  unless  it  is  appar- 
ent to  the  chancellor  from  the  showing  made  that  there  is 
danger  that  the  property  which  is  the  subject  of  the  litigation 
is  liable  to  be  dissipated  or  placed  beyond  the  jurisdiction  of 
the  court,  or  in  some  way  involved  by  transfers  or  convey- 
ances, or  by  its  being  subjected  to  other  claims,  so  as  to 
render  it  more  diflBcult  for  the  court  to  give  and  enforce 
the  final  relief  to  which  the  complainant  may  be  found  to 
be  entitled.  We  are  of  opinion  that  the  facts  shown  in  this 
record  constitute  an  exception  to  the  general  rule. 

Under  the  original  bill  the  receiver  was  appointed  for  the 
purpose  of  and  directed  to  take  possession  of  the  bonds 
above  mentioned,  and  said  Roberts,  in  whose  possession  the 
bonds  were,  was  ordered  to  turn  them  over  to  the  receiver, 
"which  she  failed  and  refused  to  do,  and  persistently  eluded 
for  a  long  period  the  service  of  process  of  subpoena  and 
attachment  upon  her,  and  in  the  meantime  disposed  of  said 
bonds  and  exchanged  the  same,  or  the  proceeds  thereof,  for 
the  real  estate  in  question,  which  she  caused  to  be  conveyed 
to  appellant  for  her  sole  use  and  benefit.  It  also  appears 
from  the  allegations  of  the  supplemental  bill  that  appellant 
has  no  right,  title  or  interest  in  said  real  estate,  or  any  part 
thereof,  and  that  the  conveyance  of  the  same  to  him  was 
made  for  the  purpose  of  violating  the  injunction  which  pro- 
hibited said  Roberts  from  selling,  assigning  or  disposing  of 
said  bonds,  or  in  any  way  changing  the  status  thereof, 
directly  or  indirectly,  and  for  the  purpose  of  hindering  and 
delaying  appellee  in  the  enforcement  of  its  rights.  This 
being  so,  the  real  estate  stands  in  lieu  of  the  bonds  for 
which  the  receiver  had  been  appointed.  The  order  of 
appointment  on  appeal  to  this  court  has  been  aflirmed,  and 
its  correctness  is  not  now  in  question.  Appellant,  as  we 
have  seen,  took  the  conveyance  of  this  real  estate  with 
notice  of  the  injunction,  for  the  purpose  of  violating  it  and 
hindering  appellee  from  the  enforcement  of  its  rights,  and 
in  so  doing,  under  the  facts  above  stated,  was  guilty  of  a 
fraud.  At  least,  it  is  an  attempt  to  defeat  the  process  and 
orders  of  the  court     It  was  unnecessary  under  this  state  of 
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facts  to  allege  that  appellant  was  insolvent  or  a  non-resi- 
dent, or  that  service  of  notice  or  process  could  not  be  had 
npon  him.  He  had  no  rights,  and  should  not  be  permitted 
to  thus  assist  said  Roberts  to  evade  the  effect  of  and  render 
nugatory  the  order  of  receivership  as  to  the  bonds.  Fraud, 
or  an  effort  to  violate  or  disregard  the  injunction  of  the 
court,  is  ground  for  the  appointment  of  a  receiver.*  High 
on  Receivers,  Sec.  106;  Brick  Co.  v.  Robinson,  55  Md. 
410-18;  Latham  v.  Chafee,  7  Fed.  Rep.  525-8;  West  v. 
Swan,  3  Ed.  Ch.  420;  Baker  v.  Backus,  32  111.  79-115. 
The  order  of  the  Circuit  Court  is  therefore  affirmed. 


M.  C.  Ward  v.  J.  C.  Earl. 

1.  Fixtures— -ilfade  by  Contract, — While  parties  can  not,  by  contract, 
make  personal  property  real  or  personal  at  will,  yet  where  an  article, 
personal  in  its  nature,  is  so  attached  to  the  realty  that  it  can  be  removed 
without  material  injiury  to  it  or  the  realty,  the  intention  with  which  it 
is  attached  will  govern. 

2.  Same— What  is— Rule  for  Determining,— Whether  a  structure  is 
a  fixture  depends  upon  the  nature  and  character  of  the  act  by  wliich 
such  structure  is  put  in  its  place,  the  policy  of  the  law  connected  with 
its  purpose,  and  the  intent  of  those  concerned  in  the  act. 

8.  Same — Intention  of  the  Parties, — The  intention  of  the  party  mak- 
ing the  annexation  is  the  chief  element  to  be  considered  in  determining 
what  are  fixtures. 

4.  Same — Eight  of  the  Tenant  to  Carry  Away, — A  tenant,  whether 
for  life,  for  years  or  at  wiU,  is  permitted  to  carry  away  all  such  fixtures 
of  a  chattel  nature  as  he  has  erected  upon  the  demised  premises  for  the 
purpose  of  ornament,  domestic  convenience  or  to  carry  on  trade;  pro- 
vided such  removal  can  be  effected  without  material  injury  to  the  free- 
hold. 

5.  Same — Right  of  an  Assignee, — An  assignee  of  the  lease  and  pur- 
chaser of  the  fixtures  from  tlie  tenant,  acquires  the  right  of  the  tenant 
to  remove  them,  if  such  removal  can  be  effected  without  material  injury 
to  the  realty. 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon.  George 
W.  Brown,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1899.     Reversed.    Opinion  filed  January  18,  1900.    Rehearing  denied. 
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Statement  by  the  Court. — This  is  an  appeal  from  a 
judgment  in  favor  of  appellee  and  against  appellant  for  the 
sura  of  $175,  rendered  on  appeal  from  the  judgment  of  a 
justice  of  the  peace. 

The  main  facts  are  as  follows :  February  1, 1890,  appel- 
lee, by  written  indenture  of  that  date,  demised  to  Roberts 
&  Company  the  brick  store  and  basement  known  as  num- 
ber 410  Sixty-third  street,  in  the  city  of  Chicago,  from 
February  1,  1890,  until  April  30,  1895.  The  lessees,  after 
taking  possession  of  the  premises,  put  in  certain  structures 
for  the  purpose  of  their  business,  and  occupied  the  premises 
until  some  time  in  1892,  when  they  assigned  their  lease  and 
sold  all  their  interest  in  the  premises  to  one  Martin  Henry. 
Ilenry  occupied  the  premises  until  November  12, 1894, when 
he  assigned  the  lease  and  sold  the  stock  and  fixtures  to 
appellant  Ward  and  one  Harness,  his  partner,  who  went 
into  possession,  and  subsequently,  in  February,  1895,  before 
the  expiration  of  the  lease,  removed  from  the  premises, 
taking  with  them  what  thej'^  claimed  to  be  fixtures,  which 
will  be  more  particularly  described  hereafter.  Appellee 
recognized  the  assignments  to  Martin  Henry  and  appellant 
Ward  and  collected  rent  from  each  of  them  as  his  tenant. 

The  store  or  room  demised  was  in  dimensions  twenty  by 
fifty  feet.  Roberts  &  Company,  while  they  occupied  the 
premises,  put  in  what  the  witnesses  improperly  call  wain- 
scoting, but  which  appears  from  appellee's  testimony  to  have 
been  plain  sheeting.  The  sheeting  extended  from  twenty- 
three  to  twenty -five  feet  back  from  the  front  of  the  room  and 
from  the  floor  to  the  ceiling,  both  sheeting  and  ceiling  being 
Georgia  pine  finished  in  oil.  The  sheeting  was  put  on  by  first 
nailing  three  strips  to  each  wall  and  then  nailing  the  sheet- 
ing to  the  strips,  leaving  a  space  between  the  sheeting  and 
the  wall.  At  the  floor  and  ceiling  the  sheeting  was  secured 
by  quarter  round  strips.  An  office  of  Georgia  pine  finished 
in  oil,  which  is  not  otherwise  described  in  the  evidence, 
was  attached,  as  appellee  testified,  to  the  wainscoting  and 
to  the  ceiling  by  a  quarter  round.  A  cold  storage  room  was 
also  put  in  the  room  by  Roberts  &  Co.,  twelve  feet  in  width 
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by  fourteen  feet  in  depth,  and  from  ten  to  twelve  feet  in 
height,  having  three  glass  doors  in  front  and  a  door  on  the 
side.  It  had  double  walls,  with  a  space  six  or  eight  inches 
between  the  walls,  as  is  usual  in  an  ice  box  or  cold  storage 
room.  It  was  constructed  in  the  room  from  lumber  brought 
there;  strips  two  by  four  inches  were  nailed  to  the  wall  and 
floor,  and  it  was  built  against  them  and  on  posts  nailed  to 
the  floor.  It  was,  as  described  by  appellee,  a  large  ice  box, 
constructed  and  attached  as  above  stated.  Between  the 
cold  storage  room  and  the  wall  opposite  it,  there  was  a 
partition  of  Georgia  pine  finished  in  oil,  which  extended 
from  floor  to  ceiling,  with  a  door  in  it.  All  the  structures 
above  described  were  placed  in  the  room  by  Roberts  &  Co., 
the  original  lessees,  without  any  expense  of  appellee. 
Appellee  testified  that  when  appellant  and  his  partner 
vacated  the  premises,  they  removed  the  partition,  the  sheet- 
ing, cold  storage  room  and  oflSce;  that  where  the  sheeting 
was  pried  oflF,  and  where  the  cold  storage  room  was  attached 
to  the  wall,  considerable  plastering  was  torn  off. 

Q.  "  How  much  ? "  A.  "  Well,  there  was  a  space  seven 
feet  lon^  and  two  or  three  inches  wide,  and  m  several 
places  all  along  the  walls." 

He  also  testified  that  in  removing  the  two  by  fours,  where 
they  were  nailed  to  the  floor,  the  floor  was  splintered.  On 
cross-examination  appellee  testified  the  damage  to  the  plas- 
tering could  have  been  repaired  with  two  or  three  buckets  of 
plaster  and  the  labor  of  one  man  for  two  or  three  hours. 
Breckenridge,  a  witness  for  appellee,  and  who  helped  to 
take  out  the  structures  in  question,  testified  that  the  plas- 
tering was  torn  out  in  places  two  or  three  inches  wide, 
some  of  such  places  being  eighteen  or  twenty  inches  long. 
Wheeler,  appellee's  attorney,  also  testified  as  to  the  damage 
to  the  plastering,  his  testimony  not  differing  materially 
from  that  of  the  last  witness.  In  taking  the  cold  storao:e 
room  out  it  was  sawed  in  four  pieces,  the  sections  running 
at  right  angles,  and  was  removed  to  another  place  by  appel- 
lant and  his  partner  and  there  used. 

Appellee  testified  that  the  value  of  the  cold  storage  room, 
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or  box,  as  it  stood  in  the  building,  was  $150,  and  that  the 
value  of  the  wainscoting  and  office,  to  remove,  would  be 
merely  its  value  as  kindling  wood;  also  that  he  did  not 
restore  any  of  the  removed  structures,  because  he  rented 
the  building  for  another  purpose,  and  did  not  require  them. 
Louden,  an  architect,  called  by  appellee,  testijBed  that  he 
had  heard  the  testimony  describing  the  sheeting  and  cold 
storage  room,  and  was  familiar  with  the  cost  of  such;  that 
the  value  of  the  sheeting  and  office  was  about  $60,  and  the 
value  of  the  cold  storage  room  about  $175  to  $200. 

Samuel  Clark,  attorney  for  appellant. 

Wheeler  &  Silber,  attorneys  for  appellee. 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 

It  is  contended  by  appellant's  counsel  that  the  structures 
removed  by  appellant  were  trade  fixtures  which  he  had 
purchased  from  Henry,  the  former  tenant,  who  had  pur- 
chased them  from  Roberts  &  Co.,  who  put  them  in  the 
premises,  and  that,  appellant  having  removed  them  while 
in  possession  as  tenant  of  appellee,  and  before  the  expira- 
tion of  the  lease,  there  caw  be  no  recovery.  Whether  they* 
were  trade  fixtures  is  the  question  mainly  contested.  That 
they  were  placed  in  the  premises  for  the  convenience  of 
Roberts  &  Co.,  in  carrying  on  the  business  of  a  meat 
market,  in  other  words,  for  the  purpose  of  their  trade,  is 
substantially  admitted  by  appellee. 

In  appellee's  examination,  as  s  witness,  the  following 
occurred : 

Q.  "  It  was  wainscoted  the  whole  height  of  the  room  ?  '* 
A.  '*  Yes,  sir;  you  see  it  was  for  a  meat  market,  and  they 
hung  their  meat  on  that  side  of  the  wall,  and  the  meat  hai 
damaged  the  wall,  soiled  the  wall,  and  that  wainscoting 
was  put  up  to  protect  it." 

Roberts  &  Co.  were  engaged  in  the  meat  market  busi- 
ness. On  cross-examination,  appellee  testified  that  he  knew 
when  tlie  structures  described  were  being  put  in  by  Roberts 
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&  Co.,  and  how  they  were  put  in,  and  made  no  objection, 
and  also  knew  that  they  were  used  by  them  in  their  busi- 
ness. That  the  damage  to  the  floor  and  plastering  occa- 
sioned by  taking  out  the  structures  was  not  material,  is 
apparent  from  the  evidence.  It  was  so  trifling  that  appel- 
lee did  not  think  it  of  sufficient  importance  to  produce 
evidence  of  what  it  would  cost  to  repair  it,  or  any  figures 
or  data  by  means  of  which  the  jury  could  estimate  the 
pecuniary  damage. 
In  Secord  v.  Lane,  122  111.  487,  496,  the  court  say : 

"To  determine  the  immovable  character  of  a  fixture, 
three  tests  are,  by  the  modern  authorities,  applied,  viz. : 
First,  actual  annexation  to  the  realty,  or  something  appur- 
tenant thereto;  second,  application  to  the  use  or  purpose  to 
which  the  part  of  the  realty  with  which  it  is  connected  is 
appropriated;  and  third,  tlie  intention  of  the  parties  mak- 
ing the  annexation  to  make  a  permanent  accession  to  the 
freehold." 

The  court,  in  the  case  cited,  also  say : 

"  It  is  not  held  that  parties  may,  by  contract,  make  per- 
sonal property  real  or  personal  at  will,  but  that  where  an 
article  personal  in  its  nature  is  so  attached  to  the  realty 
that  it  can  be  removed  without  material  injury  to  it  or  the 
realty,  the  intention  with  which  it  is  attached  will  govern." 
See  also  Hewitt  v.  Gen.  Electric  Co.,  164  111.  420,  424,  and 
Hacker  v.  Munroe  &  Son,  176  Id.  384,  396,  to  the  same 
effect. 

Washburn,  discussing  fixtures,  says : 

"  The  word  is  used  here  in  its  technical  sense  as  *  some- 
thing substantially  and  permanently  annexed  to  the  soil,' 
thouj^h  in  its  nature  removable,  but  the  old  notion  of 
physical  attachment,  as  the  principal  test  in  determining 
whether  a  given  thingis  a  fixture  or  not,  may  now  be 
regarded  as  exploded.  W  hether  it  is  a  fixture  depends  upon 
the  nature  and  character  of  the  act  by  which  the  structure 
is  put  in  its  place,  the  policy  of  the  law  connected  with  its 
purpose,  and  the  intent  of  those  concerned  in  the  act.  And 
while  courts  still  refer  to  the  character  of  the  annexation  as 
one  element  in  determining  whether  an  article  is  a  fixture, 
greater  stress  is  laid  upon  the  nature  and  adaptation  of  the 
article  annexed,  the  uses  and  purposes  to  whicn  that  part  of 
the  building  is  appropriated  at  the  time  the  annexation  is 
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made,  and  the  relation  of  the  party  making  it  to  the  prop- 
erty in  question,  as  settling  that  a  permanent  annexation  is 
intended."  Washburn  on  Real  Property,  5th  Ed.,  Ch.  1, 
Sec.  18. 

In  8  Am.  &  Eng.  Ency.  of  Law,  p.  44,  we  find  the  fol- 
lowing in  a  note :  "  Many  cases  hold  that  the  intention  of 
the  party  making  the  annexation  is  the  chief  element  to 
be  considered,  in  determining  what  are  fixtures,"  citing 
numerous  cases,  the  following  of  which  we  have  examined 
and  find  they  support  the  note :  Allen  v.  Mooney,  130 
Mass.  155,  157;  Taylor  v.  Collins  et  al.,  51  Wis.  123,  129; 
Hill  V.  Sewald,  53  Penn.  St.  271;  Seeger  v.  Pettit,  77  lb. 
437;  Ottumwa  Woolen  Mill  Co.  v.  Hawley,  44  la.  57;  Jones 
V.  Ramsey  et  al.,  3  111.  App.  303. 

In  Taylor  v.  Collins  et  al.,  supra^  the  court  say : 

*'  This  matter  of  intention  is  coming  to  be  the  main  test 
in  such  cases,  and  the  matter  of  physical  annexation  of  com- 
paratively little  importance." 

The  cold  storage  room,  which  is  nothing  more  than  a 
large  ice  box,  was  admittedly  placed  in  the  building  for  use 
in  the  business  of  Roberts  &  Co.,  which  business  was  car- 
rying on  a  meat  market.  The  premises  were  demised  to 
them  for  that  purpose,  and  we  think  it  apparent  from  the 
evidence  that  their  intention  was  not  to  make  it  a  perma- 
nent accession  to  the  freehold.  Nor  do  we  think  that  appel- 
lee could  have  understood  that  it  was  so  intended.  For  the 
general  purpose  of  renting  the  premises,  the  cold  storage 
room  would  have  been  undesirable,  except  on  the  hypothesis 
that  appellee  would  not  lease  it  for  any  other  use  than  as  a 
meat  market,  which  is  hardly  presumable  in  view  of  the 
fact  that,  after  appellant  vacated  the  premises,  he  demised 
them  for  use  as  a  storage  room  for  bicycles,  and  says  he  did 
not  require  the  removed  structures.  There  was  not,  as 
already  stated,  any  material  damage  caused  to  the  premises 
by  the  removal  of  the  cold  storage  structure. 

"  In  modern  times  the  rule  is  understood  to  be  that  upon 
principles  of  general  policy,  a  tenant^  wliether  for  life,  for  . 
years,  or  at  will,   is  permitted  to  carry  away  all  such 
fixtures  of  a  chattel  nature  as  he  himself  has  erected  upon 
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the  demised  premises  for  the  purpose  of  ornament,  domes- 
tic convenience  or  to  carry  on  trade ;  provided  the  removal 
can  be  effected  without  material  injury  to  the  freehold." 
Taylor  on  Landlord  and  Tenant,  8th  £d.,  Yol.  2,  Sec,  644. 

Among  numerous  articles  of  which  this  author  saysithas 
been  adjudicated  that  they  could  be  removed,  are  ice  houses, 
counters  or  counting  rooms  nailed  to  the  floor,  etc.  lb., 
Sec.  545.     See  also  Joslyn  v.  McCabe,  46  Wis.  591. 

In  a  &  A.  R.  R.  Co.  V.  Goodwin  et  al.,  Ill  111.  273,  the 
court  say : 

"  It  does  not  necessarily  and  invariably  follow  that 
structures,  or  even  buildings,  placed  by  one  person  on  the 
land  of  another,  become  a  part  of  the  real  estate.  When 
they  are  trade  fixtures  they  are  regarded  as  personal  prop- 
erty." 

Appellee's  counsel  object  that  it  was  necessary  to  cut  the 
cold  storage  room  in  order  to  remove  it.  It  appears  both  by 
the  testimony  of  appellant  and  that  of  Breckinridge,  who 
helped  remove  the  cold  storage  room,  that  after  its  removal 
it  was  set  up  in  another  building  occupied  by  appellant; 
and  appellee  himself  testified  that  appellant  and  his  partner 
used  it  after  its  removal.  The  fact  that  it  was  so  bulky 
that  it  was  necessary  to  divide  it  into  quarters  in  order  to 
remove  it,  could  not  affect  appellant's  right  of  removal. 
Park  V.  Baker,  7  Allen  (Mass.),  78 ;  Wood's  Landlord  and 
Tenant,  2d  Ed.,  Vol.  2,  p.  1227. 

Appellee's  counsel  contends  that  as  neither  Roberts  & 
Co.  nor  Henr}"^  asserted  right  to  the  fixtures  when  they 
vacated,  respectively,  appellant  can  not  now  claim  them, 
citing  as  authority  Leman  v.  Best,  30  111.  App.  324.  That 
case  is  not  in  point.  The  court  say:  "The  tenancy  of  the 
houses  had  changed  several  times  by  expiration  of  terms 
and  new  demises  since  the  fixtures  were  first  put  in,"  etc. 

Here  there  was  only  a  single  demise,  which  had  not 
expired  w^hen  the  fixtures  were  taken  out.  Henry,  an 
assignee  of  the  lease  and  purchaser  of  the  fixtures  from 
Roberts  ife  Co.,  had  title  to  the  fixtures  (Gubbins  v.  Ayres, 
72  Tenn.  329),  and  appellant  acquired  title  by  purchase  from 
Henry. 
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We  are  of  opinion  that  it  can  not  reasonably  be  held 
otherwise  than  that  the  cold  storage  room  was  a  trade 
fixture,  and  as  such  removable  by  the  tenant  before  the 
expiration  of  the  lease.  We  are  also  of  opinion  that  the 
office,  partition  and  sheeting  were  trade  fixtures, and  as  such 
removable  by  the  tenant. 

But  even  though  it  should  be  conceded  that  the  sheeting, 
or  wainscoting,  as  the  witnesses  call  it,  was  not  removable, 
the  judgment  can  not  be  sustained.  The  only  structure 
valued  separately  by  the  witnesses  is  the  cold  storage  room, 
which  appellee  testified  was  worth  $150,  and  Louden  $175 
to  $200.  The  verdict  of  the  jury  was  evidently  based  on 
these  valuations.  Appellee  did  not  testify  as  to  any  value 
of  the  sheeting  as  it  was  in  the  building,  and  Louden,  the 
only  other  witness  as  to  values,  valued  the  office  and  sheet- 
ing together  at  the  suin  of  $60,  not  stating  their  values  sep- 
arately, so  that  no  intelligent  verdict  could  be  rendered  in 
respect  to  the  sheeting. 

Appellee  having  had  the  opportunity  to  prove  the  pecun- 
iary loss  or  damage  to  the  floor  and  wall  caused  by  the 
removal  of  the  structures,  omitted  to  make  such  proofs,  so 
that  no  intelligent  verdict  could  be  rendered  for  such  dam- 
aje.    The  judgment  will  be  reversed. 


Consolidated  Perfume  Go.  v.  National  Bank« 

1.  'EviDK^CE— Letters  in  Answer  to  Previous  Communications. — A 
letter  received  in  answer  to  a  previous  communication  is  admissible  in 
evidence  without  proof  of  handwriting,  and  is  prima  facie  the  letter  of 
the  person  who  purports  to  sign  it. 

2.  PRESUMPnoss—  President  of  a  Corporation—AntJiority  to  Eaxcute 
Promissory  Notes, — The  president  of  an  incorporated  company  is  pre- 
sumed to  have  authority  to  execute  promissory  notes. 

8.  Instructions-- TVc/intca/  Accuracj/,— An  instruction  which  recites 
that  **  if  the  jury  believe,"  etc.,  without  limiting  them  to  the  evidence 
as  the  source  of  their  belief,  is  in  this  respect  technically  inoorreot,  but 
is  not  revei-sible  error  in  this  case. 
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Appeal  from  the  Superior  CoUrt  of  Cook  County;  the  Hon.  Axel 
Chytraus,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1899.    Affirmed.    Opmion  filed  January  30,  1900. 

James  TuBNocK,  attorney  for  appellant. 

LowDEN,  EsTABRooK  &  Davis  and  Maetin  T.  Baldwin, 
attorneys  for  appellee. 

Mr.  Presiding  Justice  Horton  delivered  the  opinion  of 
the  court. 

This  is  a  suit  brought  by  National  Bank  of  the  Repub- 
lic, appellee,  against  Consolidated  Perfume  Company,  ap- 
])ellant,  and  the  Trans-Oceanic  Company,  to  recover  on  a 
promissory  note  for  the  sum  of  $400,  signed  "  Consolidated 
Perfume  Co.,  per  J.  I^hmer,  Pres."  Said  note  was  payable 
to  the  order  of  the  Trans-Oceanic  Company,  and  indorsed 
by  said  company  and  S.  Franklin.  Appellant  filed  three 
special  pleas  and  the  general  issue  verified.  The  first  was 
a  verified  plea  denying  execution  and  delivery  of  instru- 
ment sued  on.  The  second  plea  denied  joint  liability,  and 
to  this  plea  a  demurrer  was  sustained.  The  third  plea 
alleged  want  of  consideration,  and  denied  that  plaintiff  was 
a  bona  fide  assignee  of  said  note.  The  defendant,  the 
Trans-Oceanic  Company,  defaulted.  Replication  was  filed 
to  above  pleas  except  the  second. 

Appellee  had  discounted  said  note  for  S.  Franklin  and 
when  it  was  not  paid  Franklin  paid  appellee.  The  jury 
rendered  a  verdict  in  favor  of  appellee,  and  judgment  was 
entered  thereon  for  the  amount  due  upon  said  note,  $416. 
To  reverse  that  judgment  the  case  is  brought  to  this  court 
by  appeal. 

Counsel  for  appellant  presents  several  alleged  errors  in 
his  brief. 

First.  It  is  urged  that  the  trial  court  erred  in  admitting 
the  note  sued  on  in  evidence,  because  the  execution  of  said 
note  was  put  in  issue  by  verified  special  plea  and  its  execu- 
tion was  not  properly  proved. 

To  prove  the  execution  of  said  note  appellee  offered  in 
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evidence  what  it  is  contended  is  a  letter  from  appellant  to 
said  Franklin.*  It  is  upon  what  purports  to  be  a  printed 
letter-head  of  appellant.  That  letter,  including  the  signa- 
ture, is  in  typewritten  print.  Mr.  Aronson,  financial  and 
oflSce  manager  for  said  Franklin,  testified  that  at  the  time 
he  obtained  said  note  from  the  Trans-Oceanic  Company,  the 
payee  therein  named,  he  addressed  a  letter  to  appellant,  at 
its  regular  place  of  business  on  Lake  street,  Chicago,  request- 
ing information  as  to  whether  said  note  was  good,  and  that 
the  letter  in  question  was  received  in  reply  to  his  letter  to 
appellant.  The  original  letter,  which  is  bound  in  with  the 
transcript  filed  in  this  court,  has  every  appearance  of  being 
genuine.  It  is,  including  the  printed  heading,  as  follows, 
viz.: 

"  The  Consolidated  Perfume  OoMPANr» 
Chicago,  111. 
Manufacturers  of  and  dealers  in  all  kinds  of  perfumery, 
extnicts,  toilet  articles,  etc.     Introducers  and  sole  manufact- 
urers of  the  Consolidated  Flavoring  Powders.     The  finest 
flavoring  in  the  world.    96-102  Lake  street. 

Chicago,  April  5,  1S98. 
Me.  S.  Franklin,  447  S.  Morgan  street,  Chicago : 

Dear  Sir:  Replying  to  yours  of  Ist  inst.,  just  received, 
beg  to  say,  the  note  referred  to  in  your  letter  is  all  right. 

Respectfully  yours, 
The  Consolidated  Perffme  Co. 

J.  Lahmkr." 

The  testimony  was  sufficient  to  justify  the  admission  of 
said  letter  in  evidence.  (Bloom  v.  State  Ins.  Co.,  62  N.  W. 
Rep.  810,  813  (Iowa,  1895);  Norwegian  Plow  Co.  v.  Mun- 
ger,  35  Pac.  Rep.  11  (Kas.  1893);  C,  B.  &  Q.  R.  R.  Co.  v. 
Roberts,  49  Pac.  Rep.  429  (Colo.  1897);  Regan  v.  Smith, 
29  S.  E.  Rep.  759  (Ga.  1897);  People's  Nat.  Bk.  v.  Geis^ 
hardt,  55  Neb.  232,  238;  National  Ace.  Soc.  v.  Spiro,  78 
Fed.  Rep.  777;  Scofield  v.  Parlin  &  Orindorff  Co.,  61  Fed. 
Rep.  806.) 

The  same  witness  also  testified  that  a  few  days  after  said 
letter  was  received  a  man  called  at  the  office  of  witness,  who 
represented  himself  to  be  Mr.  Lahmer,  the  party  who  had 
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signed  the  note;  that  to  the  best  of  his  (the  witness's) 
recollection,  said  Lahmer  spoke  of  having  received  from 
appellee  the  letter  referred  to  by  this  witness  as  having 
been  sent  to  appellant;  that  said  Lahmer  requested  the 
witness  to  return  said  note  because  it  had  been  improperly 
disposed  of  by  the  party  to  whom  it  had  been  intrusted  by 
appellant,  and  said  that  appellee  would  *'have  to  sue  for  it.'* 

After  said  letter  had  been  offered  in  evidence  and  the 
testimony  of  said  Aronson  concluded,  said  note  was  admit- 
ted in  evidence.  There  was  no  error  in  admitting  in 
evidence  either  said  letter  or  said  note. 

Upon  the  admission  of  said  note  in  evidence  appellee 
rested  its  case  and  appellant  offered  no  testimony  whatever. 

Second.  At  the  instance  of  appellant  the  court  gave  to 
the  jury  the  following  two  instructions: 

"  First.  The  jur^  are  instructed  as  a  matter  of  law  that 
under  the  evidence  in  this  case,  the  fact  alone,  if  you  believe 
it  to  be  a  fact,  that  the  indorser,  S.  Franklin,  has  paid  the 
amount  due  ui)on  this  note  to  the  National  Bank  of  the 
Republic,  does  not  discharge  the  defendant,  the  Consoli- 
dated Perfume  Company,  the  maker,  or  discharge  the  maker's 
liability  to  the  plaintiff  in  this  case. 

'*  Second.  The  jury  are  instructed  that  if  they  believe 
that  the  plaintiff  received  this  note  for  value,  without 
notice  of  any  claim  that  the  note  was  issued  without  any 
consideration  ^iven  to  the  maker,  or  any  other  defense,  the 
]ilaintiff  is  entitled  to  recover,  regardless  of  the  question 
as  to  whether  or  not  the  maker  did  receive  any  considera- 
tion." 

It  is  contended  by  counsel  for  appellant  that  said  first 
instruction  is  bad,  because  it  assumes  a  disputed  question  of 
fact;  that  is,  that  appellant  was  the  maker  of  the  note  sued 
on.  The  law  is  as  contended  by  appellant,  viz.,  that  it  is 
error  for  a  court  to  assume  as  true  a  disputed  question  of 
fact.  (Channon  v.  Kerber,  44  111.  App.  269,  272.)  But  that 
rule  of  law  is  not  applicable  to  this  instruction  in  this  case, 
for  the  reason  that  there  is  no  dispute  as  to  the  question  of 
fact  assumed.  By  its  plea  appellant  cast  upon  appellee  the 
burden  of  proving  the  signature  to  the  note.  But  when 
'jLppeliee  has  maAe  ei  prima  facie  case  upon  that  issue  and 
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appellant  offers  no  testimony,  there  ig  no  dispute  as  to  that 
question.  The  evidence  is  all  upon  one  side  of  the  issue. 
There  being  no  conflict  in  the  testimony,  there  was  no 
reversible  error  in  the  giving  of  this  instruction.  Grerke  v. 
Fancher,  158  111.  375,  385. 

It  is  also  urged  that  both  of  said  instructions  are  erro- 
neous because  they  say  to  the  jury  that  "if  they  believe" 
etc.,  *  *  *  without  limiting  the  jury  to  the  evidence  as 
the  source  of  their  belief.  Both  of  said  instructions  are  in 
this  respect  technically  incorrect.  But  •'  such  an  instruction 
may  or  may  not  be  overlooked,  as  the  merits  of  the  case 
may  appear."    City  of  Chicago  v.  Morse,  33  111.  App.  62. 

There  is  no  evidence  whatever  offered  by  appellant,  and 
no  theory  upon  which  the  jury  could  have  been  warranted  in 
finding  the  issues  for  the  appellant.  Appellee  was  entitled 
to  a  verdict.  A  peremptory  instruction  directing  the  jury 
to  find  for  appellee  would  have  been  proper.  (Belinski  v. 
Brand,  76  111.  App.  404,  408;  Eden  v.  Drey,  75  111.  App. 
102,  106.)  Hence  the  error  in  said  instructions  could 
have  done  no  harm,  and  therefore  giving  the  same  is  not  a 
reversible  error. 

Third.  It  is  urged  by  counsel  for  appellant  that  the 
amount  due  upon  said  note  having  been  paid  to  appelh^e  by 
said  Franklin,  appellee  can  not  maintain  this  suit.  This 
point  is  not  well  taken.  The  authorities  cited  by  appellant 
show  that  it  is  not. 

The  judgment  of  the  Superior  Court  is  affirmed. 


Frank  W.  Pettit  y.  Lillian  R.  Noll. 

1.  Verdicts—  Unsupported  by  Evidence, — A  judgment  founded  upcm 
a  verdict  unsupported  by  testimony,  and  in  direct  opposition  to  the 
weight  of  the  evidence,  must  be  reversed. 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon.  Samuel 
C.  Stough,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1899.  Reversed  and  remanded.  Opinion  filed  Janu- 
ary 80,  1900. 
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Flower,  Smith  &  Musgrave,  attorneys  for  appellant. 

No  appearance  by  appellee. 

Mr.  Pkesiding  Justice  Horton  delivered  the  opinion  of 
the  court. 

This  suit  was  brought  by  appellee  to  recover  from  appel- 
lant the  sura  of  $58.37  alleged  to  be  due  as  commissions  on 
work  secured  for  appellant  by  appellee.  The  jury  returned 
a  verdict  for  that  amount  and  the  court  overruled  a  motion 
for  a  new  trial  and  entered  judgment  on  said  verdict.  This 
appeal  is  prosecuted  to  reverse  that  judgment. 

There  is  no  appearance  in  this  court  by  appellee.  We 
have  read 'the  abstract  of  record  as  well  as  the  brief  and 
argument  for  appellant.  The  verdict  seems  not  only 
unsupported  by  the  testimony,  but  to  be  in  direct  opposi- 
tion to  the  weight  of  evidence.  On  behalf  of  appellee  there 
is  no  witness  except  herself.  Her  testimony  upon  questions 
essential  to  be  proven,  if  said  verdict  is  to  be  sustained,  and 
which  she  must  prove  by  a  preponderance  of  testimony,  is 
positively  denied  bj'^  appellant,  and  his  version  is  corrobo- 
rated by  another  witness.  While  the  burden  of  proof  is  upon 
the  appellee,  the  preponderance  of  evidence  is  clearly  with 
the  appellant. 

There  does  not  appear  to  be  any  necessity  for  incumber- 
ing the  records  with  a  detailed  review  of  the  testimony. 

The  judgment  of  the  Superior  Court  is  reversed  and  the 
cause  remanded. 


86      647 

Joseph  Smith  y.  Chicago  General  Ry.  Co.  loo sio 

1 .  Negugenck— OrdmaWZy  a  Question  of  Fact.  — While  the  question 
of  neglij<ence  is  ordinarily  one  of  fact  for  the  jury,  yet,  when  the  infer- 
ence of  negligence  necessarily  results  from  the  facts  detailed  in  the 
statement  of  his  case  by  the  plaintiff,  it  becomes  a  question  of  law  for 
the  court. 
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Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon.  Abthub 
H.  CiiETLJUS,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1899.     Affirmed.    Opinion  filed  January  80, 1900. 

Tiffany  Blakb  and  Dennis  &  Rigby,  attorneys  for  appel- 
lant 

Glenn  E.  Plumb,  attorney  for  appellee. 

Mr,  Justice  Shepard  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  of  the  Superior  Court 
sustaining  a  general  demurrer  of  the  defendant  (appellee) 
to  the  plaintiff's  declaration.  The  plaintiff  electe<l  to  stand 
by  the  declaration,  and  judgment  was  entered  for  the 
defendant  and  this  appeal  prayed  and  allowed.  'The  decla- 
ration alleges  that  the  defendant  at  the  time  of  the  injury 
was  operating  by  electricity  a  line  of  street  railway  on  West 
Twenty -second  street,  in  Chicago,  and  the  plaintiff  was 
driving  a  team  of  horses  north  on  Lawndale  avenue,  a  pub- 
lic thoroughfare  in  Chicago,  crossing  Twenty-second  street 
at  right  angles,  and  as  the  plaintiff  was  approaching  the 
intersection  of  Twenty-second  street  and  Lawndale  avenue 
he  saw  a  street  car,  operated  by  the  defendant,  approaching 
said  intersection  from  the  east  at  a  high  rate  of  speed, 
to  wit,  twelve  miles  an  hour;  that  said  electric  car  was  at 
such  a  distance  from  the  intersection  of  Twenty-second 
street  and  Lawndale  avenue,  at  the  time  when  the  plaintiff 
was  about  to  cross  defendant's  tracks  at  Twenty-second 
street,  that  the  car  could  easily  have  been  stopped  or  so 
slackened  in  speed  as  to  have  avoided  coming  into  col- 
lision with  the  plaintiff;  and  that  it  was  the  duty  of  the 
defendant,  when  its  servants  operating  the  car  saw  the 
plaintiff  about  to  cross  said  railway,  to  have  slackened  the 
sfHHxi  of  the  car,  or  to  have  stopped  it  so  as  to  have  avoided 
ci^Uision  with  the  plaintiff;  but  avers  that  the  defendant  so 
Ci^n^lossly,  neglisrently  and  improperly  managed  said  car,  by 
not  slackening  the  speed  or  stopping  it  while  the  plaintiff 
was,  in  the  exercise  of  all  due  care  and  diligence,  crossing 
Twentv-second  street  at  Lawndale  avenue,  that  the  car  col- 
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liiled  with  the  wagon  driven  by  the  plaintiff  and  threw  the 
plaintiff  out  and  upon  the  ground. 

The  plaintiff  saw  the  car  coming  at  a  high  rate  of  speed, 
and  the  legitimate  inference  from  his  pleading  is  that  he 
knew  he  could  not  cross  the  tracks  without  being  struck  by 
the  car,  unless  it  should  be  stopped  or  slackened  in  speed, 
and  so  knowing  he  deliberately  took  the  chances. 

Under  such  circumstances  may  he,  as  a  matter  of  law, 
recover?  We  think  the  facts  stated  in  the  declaration, 
with  their  proper  inferences,  clearly  disclose  such  certain 
and  uncontrovertible  contributory  negligence  by  the  appel- 
lant as  precludes  a  recovery  by  him.  While  the  question 
of  negligence,  either  by  defendant  or  plaintiff,  is  ordinarily 
one  of  fact  for  a  jury,  yet,  when  the  inference  of  negligence 
necessarily  results  from  the  statement  of  his  case  by  a 
])lainuff,  it  becomes  a  question  of  law  for  the  court.  Chi- 
cago &  Alton  JR.  R.  Co.  v.  Fisher,  141  111.  614;  Ward  v.  0.. 
&  N.  W.  Ky.  Co.,  165  III.  464. 

The  judgment  of  the  Superior  Court  is  affirmed. 


Peter  C.  Dneholm  v.  Amson  Stern,  Adolph  Arnold, 
Herman  Arnold  and  Theo.  Arnold,  doing  business 
as  A.  Stern  &  Co. 

1.  Statute  op  Frauds— Con^rocfs  Not  Within.— Where  there  is  a 
new  consideration  moving  from  the  promisee  to  the  promisor,  as  where 
he  gives  up  some  lien  or  security,  the  superadded  consideration  makes 
it  a  new  agreement,  for  the  performance  of  which  no  third  person  is 
liable,  and  is  not  within  the  statute  of  frauds. 

Appeal  from  the  Superior  Court  of  Cook  County;  the  lion.  Axel 
Chytracs,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term.  1899.  Atfirmed.  Opinion  filed  January  80,  1900. 
Kehearing  denied. 

James  E.  Wutte,  attorney  for  appellant. 

M,  B.  Aaron  and  Blum  &  Blum,  attorneys  for  appellees. 
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Mr.  Justice  Freeman  delivered  the  opinion  of  the  court 

The  only  question  we  need  consider  in  this  case  is  whether 
the  alleged  promise  to  pay  upon  which  the  suit  is  brouo;ht 
is  an  original  undertaking,  based  upon  a  valid  consideration 
or  a  mere  oral  promise  to  pay  the  debt  of  another. 

Where  there  is  a  new  consideration  moving  from  the 
promisee  to  the  promisor,  as  where  he  gives  up  some  lien 
or  security,  there  the  superadded  consideration  makes 
it  a  new  agreement,  for  the  performance  of  which  no  third 
person  is  liable,  and  consequently  it  is  not  within  the 
statute  of  frauds.  Scott  v*  Thomas,  1  Scam.  58 ;  Power  v. 
Kankin,  114  111.  52. 

There  seems  to  have  been  in  this  case  a  promise  to  pay  a 
specific  sum  in  consideration  of  a  forbearance  to  levy  upon 
property  which  appellant  claimed  to  have  purchased.  The 
property  had  been  found  in  possession  of  the  judgment 
debtors,  who  were  its  former  owners,  and  there  is  no  rea- 
sonable room  for  doubt  that  it  was,  under  the  circumstances, 
liable  to  seizure  upon  execution  at  the  time  the  promise 
was  made.  It  was  practically  in  the  officers'  possession. 
In  consideration  of  appellant's  giving  his  check  for  part  of 
the  amount  due,  and  his  promise  to  pay  the  balance,  the 
levy  was  abandoned  and  he  was  allowed  to  retain  the 
property  which  otherwise  he  would  have  been  deprived  of. 
Whether  there  was  a  rightful  judgment  and  execution, 
under  which  the  property  was  legally  liable  to  seizure,  we 
need  not  inquire  in  this  case.  There  was  an  execution,  reg- 
ular upon  its  face.  The  property  was  in  effect  turned  over 
to  appellant,  in  consideration  of  a  check  which  he  afterward 
stopped  payment  upon,  and  of  his  promise  to  pay  the  sum 
in  question.  The  promise  was  an  original  undertaking,  and 
the  judgment  of  the  Superior  Court  is  affirmed. 
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Jacob  Glos  and  Philip  Enopf^  County  Clerk,  etc.,  v. 
Evanston  and  North  Cook  County  Building  &  Loan 
Association. 

1.  Tax  Sale— Bin  to  Set  Aside^By  Whom  it  Will  Lie.— The  right  to 
bring  a  suit  for  the  purpose  of  setting  aside  a  tax  sale,  is  not  con- 
fined to  the  original  owner  of  the  land,  but  may  be  exercised  by  a  mort- 
gagee, or  by  any  person  who  can  show  such  an  interest  in  the  estate  as 
would  have  entitled  him  to  redeem. 

2.  Same— Constitutional  Right  of  Redemption,— The  constitutional 
right  of  redemption  from  all  sales  of  real  estate  for  the  non-paynjent  of 
taxes  exists  in  favor  of  owners  and  persons  interested  in  such  real 
estate. 

3.  Tender— For  Taxes  Must  be  Kept  Oood,—A  tender  of  money  in 
payment  of  taxes  to  the  holder  of  a  tax  deed,  by  a  party  filing  a  bill  to 
redeem,  must  be  kept  good  by  paying  the  money  into  court,  when  its 
acceptance  is  refused. 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon.  Abner 
SiiiTH,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1899.  Reversed  and  remanded  with  directions.  Opinion 
filed  January  80,  1900. 

Statement. — This  is  an  appeal  from  a  decree  enjoining 
the  county  clerk  of  Cook  county  from  issuing  a  tax  deed  to 
appellant  Glos  upon  a  tax  certiflFcate. 

The  premises  upon  which  the  tax  certificate  was  issued 
were  purchased  by  said  appellant  at  a  sale  for  non-payment 
of  an  installment  of  a  special  assessment,  and  general  taxes 
for  the  succeeding  year  were  subsequently  paid.  More 
than  ninety  days  preceding  the  expiration  of  the  period  of 
redemption,  Glos  caused  notice  of  the  date  of  said  expira- 
tion to  be  served  upon  one  Coel,  who  was  occupying  the 
premises,  but  no  notice  was  served  upon  appellee,  who  is  the 
holder  of  certain  mortgages  made  by  said  Coel,  which  are 
uncanceled  of  record,  the  debt  tliereby  secured  being  still 
unpaid.  It  appears  that  appellee  had  been  informed,  before 
said  period  of  redemption  had  expired,  that  the  lot  had 
been  sold  for  non-payment  of  such  assessment  and  had  noti- 
fied Cool.    The  latter  informed  appellee's  secretary   that 
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the  assessment  had  in  fact  been  paid,  that  the  sale  was 
therefore  a  mistake,  and  that  he,  Coel,  would  see  that  the 
correction  was  made.  Appellee  seems  to  have  relied  on 
Coel's  statement,  and  did  not  discover  until  after  the  expira- 
tion of  the  period  of  redemption  the  true  condition  of 
aflFairs.  Efforts  to  purchase  Glos'  interest  were  made  with- 
out result,  the  latter  demanding  a  price  which  appellee 
considers  extortionate. 

A  motion  was  made  by  appellant  in  the  trial  court  to  dis- 
solve the  preliminary  injunction  and  denied.  A  general 
demurrer  to  the  bill  was  also  overruled,  and  appellant  elect- 
ing to  stand  by  his  demurrer,  a  decree  was  entered  granting  a 
perpetual  injunction  against  the  issue  of  a  tax  deed  under  the 
certificate  of  sale  in  controversy.  This  decree  further  finds 
that  upon  payment  by  appellee  to  appellant  of  the  "  sum  of 
twenty-six  dollars  and  ninety-one  cents,  being  the  full  sum 
to  which  said  Glos  is  entitled,  the  complainant  is  entitled 
to  the  relief  as  prayed; "  and  it  is  recited  that  the  com- 
plainant now  in  open  court  tenders  and  offers  to  said  Glos 
the  said  sum  of  $20.91,  which  said  Glos  declines  to  receive 
and  refuses  to  accept,  denying  the  right  of  the  complainant 
to  redeem  said  property. 

Enoch  J.  Price,  attorney  for  appellants. 

H.  H.  C.  Miller  and  W.  S.  Oppenueim,  attorneys  for 
appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

It  is  conceded  by  appellant  that  appellee,  as  mortgagee, 
would  he  entitled  to  maintain  its  bill  to  be  allowed  to 
redeem  from  the  tax  sale,  provided  it  had  been  in  possession 
of  the  property,  or  if  the  land  had  been  vacant  and  unoccu- 
pied. But  this  is  not  a  mere  bill  to  remove  a  cloud.  The 
right  to  bring  suit  for  the  purpose  of  setting  aside  a  tax 
sale  is  not  confined  to  the  original  owner  of  the  land,  but 
may  be  exercised  by  a  mortgagee,  or  by  any  person  who 
can  show  such  an  interest  in  the  estate  as  would  have  entitled 
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him  to  redeem.  Miller  v.  Cook,  135  111.  190  (203).  It  is 
said  in  that  case  that  the  constitutional  right  of  redemption 
from  all  sales  of  real  estate  for  the  non-payment  of  taxes 
exists  in  favor  of  owners  and  persons  interested  in  such  real 
estate. 

We  can  not  agree  with  appellant  that  the  bill  upon  its 
face  shows  no  equity.  While  it  may  be  that  appellant 
could  obtain  a  valid  tax  deed  as  against  the  owner,  notwith- 
standing the  failure  to  serve  the  notice  required  by  statute 
upon  the  mortgagee,  such  tax  deed  would  give  nevertheless 
a  purely  technical  as  against  a  meritorious  title,  at  least  as 
against  the  mortgagee.  See  Miller  v.  Cook,  aupra^  on  p. 
207,  and  cases  there  cited.  In  the  case  of  Smith  v.  Neff, 
123  111.  310  (316),  the  defense  was  set  up  by  the  owner, 
upon  whom  notice  as  to  expiration  of  time  of  redemption 
had  been  served,  that  the  notice  was  invalid  as  to  him,  be- 
cause not  served  also  upon  a  mortgagee,  whose  debt  had 
subsequently  been  paid  and  discharged.     It  is  there  said  : 

"  It  is  obvious  the  owners,  and  whoever  may  be  included 
within  the  phrase,  '  persons  interested  in  such  real  estate,' 
all  come  within  this  clause  of  the  Constitution,  and  shall 
have  the  right  at  any  time  within  two  years  to  redeem  any 
real  estate  from  a  sale  for  taxes  or  special  assessments— a 
right  of  which  such  owners  and  parties  interested  can  not 
be  deprived  by  any  action  or  non-action  on  the  part  of  the 
legislature.  It  is  not,  however,  germane  to  the  present  in- 
quiry who  may  be  meant  by  '  persons  interested  in  such 
realestate,'  as  those  terms  are  used  in  the  Constitution,  for 
the  reason  thiit  no  one  is  here  seeking  to  redeem  the  real 
estate  involved  in  this  litigation  from  sale  for  taxes." 

In  the  cafle  before  us,  however,  that  is  what  is  sought  to 
be  done,  viz.,  to  redeem,  by  the  bill  under  consideration. 
The  Constitution  declares  that  "  the  right  of  redemption 
from  all  sales  of  real  estate  for  the  non-payment  of  taxes 
*  *  *  shall  exist  in  favor  of  the  owners  and  i>ersons  in- 
terested in  such  real  estate  for  a  period  of  not  less  than  two 
years  from  such  sales  thereof."  The  owner  in  the  case  at 
bar  was  duly  served  with  notice  and  allowed  the  time  of 
redemption  to  expire  as  to  him.  Not  so,  however,  with  the 
mortgagee,  upon  whom  no  notice   was  served.    It  is  still 
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entitled,  we  think,  to  maintain  its  right  to  redemption,  a 
right  conferred  by  the  Constitution,  and  of  which  it  ought 
not  to  be  deprived,  without  an  opportunity  to  protect  itself 
upon  proper  notice. 

We  are  of  the  opinion,  however,  that  the  tender  should 
have  been  kept  good  by  paying  the  money  into  court  when 
its  acceptance  was  refused  by  appellant.  Grain  v.  McGoon, 
S(y  111.  431  (434).  The  decree  will  therefore  be  reversed 
and  remanded,  with  directions  to  the  Circuit  Court  to  re- 
quire the  tender  to  be  made  good  by  depositing  in  court, 
for  the  use  of  Glos,  the  amount  found  due,  with  interest 
thereon  from  the  date  of  the  entry  of  the  decree,  and  there- 
upon to  enter  a  decree  not  inconsistent  with  this  opinion. 
Reversed  and  remanded  with  directions. 


Grace  M.  Mathews^  Executrix,  etc.,  v.  Henry  B. 
Mathews,  Jr.,  and  Eliza  J.  Mathews. 

1.  CoNTEACTS— Diff'erciif  Instruments  Executed  at  the  Same  TYtne.— 
An  agreement  and  note,  made  between  a  father  and  his  son  at  the  same 
time,  must  be  regarded  as  constituting  one  entire  contract  where  the 
legal  effect  of  it  is  that  the  son  agrees  to  pay  certain  specified  mcmthly 
payments  during  the  father's  life,  and  the  father  on  his  part  agrees 
that  the  note  shall  be  canceled  and  the  obligation  satisfied  at  his  death, 
if  such  payments  shall  have  been  made. 

2.  SKTTLEMBNT--C7n«icceM/ul  Qffers  of, —An  unsuccessful  offer  of 
settlement,  which  is  not  accepted,  can  not  be  regarded  as  evidencing  a 
construction  of  a  contract  different  from  that  expressed  by  its  terms. 

Appeal  from  the  Superior  Court  of  Cook  Coxmty;  the  Hon.  Samtjbl 
C.  Stouoh,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1899.    Affirmed.    Opinion  filed  January  30,  1900. 

Statement. — This  is  a  suit  upon  an  alleged  promissory 
note,  payable  to  Henry  B.  Mathews,  senior,  npw  deceased, 
made  by  his  son,  Henry  B.  Mathews,  junior,  and  the  wife 
of  the  latter,  who  are  appellees  herein. 

The  note  in  controversy  is  the  last  of  a  series  given  in 
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renewal  of  the  same  obligation  as  each  preceding  note  suc- 
cessively matured,  which  appellees  claim  were  executed  in 
pursuance  of  the  following  contract : 

**  Chicago,  Ills.,  March  3,  '90. 

Received  of  Henry  B.  Mathews,  Jr.,  two  notes  and  a  con- 
tract to  run  for  my  life. 

In  case  of  my  death  I  have  a  note  or  contract  that  he  is 
to  pay  me  ten  dollars  per  month  for  life.  My  son  Henry 
B.  Mathews,  Jr. 

Also  a  note  of  five  thousand  dollars.  Interest  payable 
monthly,  twenty-five  dollars  during  my  life.  The  interest 
is  all  I  expect.  *  At  m}^  death  both  or  any  notes  are  paid  in 
full.  The  monthly  income  is  all  1  want."  Same  are  signed 
by  my  son  and  wife.  H.  B.  Mathews." 

The  first  note  of  the  series,  of  even  date  with  said  con- 
tract, is  as  follows : 
"$.5,000.  Chicago,  Ilt^.,  March  8,  1890. 

For  value  received,  we  promise  to  pay  H.  B.  Mathews 
five  thousand  dollars  two  years  from  date,  with  interest  at 
6  per  cent,  payable  monthly,  twenty-five  dollars  every 
month.  H.  B.  Matiikws,  Jr. 

Paid  March  5,  '92,  new  note.  Eliza  J.  Mathews." 

When  this  note  matured  according  to  its  terms  it  was 
taken  up,  and  there  is  evidence  tending  to  show  that  the 
words  "  Paid  March  5,  '92,  new  note,"  appearing  at  the 
bottom  of  said  note,  are  in  the  handwriting  of  the  payee. 
Said  note  was  replaced  by  the  second  note  of  the  series, 
which  is  as  follows : 
"$5,000.  Chicago,  March  5,  1892. 

For  value  received,  we  promise  to  pay  H.  B.  Mathews  five 
thousand  dollars,  with  interest  at  6  per  cent,  to  run  two 
years.     The  interest  is  payable  monthly,  twenty-five  dol- 
lars every  month. 
Chicago,  Sept.  1,  1894,  H.  B.  Mathews,  Jr. 

pai<l  new  note.  Eliza  J.  Mathews." 

There  is  testimony  tending  to  show  that  the  words 
"  Chicago,  Sept.  1, 1894,  paid  new  note,"  were  indorsed  on 
Slid  note,  as  in  the  case  of  that  preceding,  in  the  hand- 
writing oif  H.  B.  Mathews,  Sr.,  the  payee.  The  note  was 
taken  up  and  replaced  by  the  third  of  the  series  as  follows : 
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"  $5,000. 

One  year  after  date,  for  value  received,  we  promise  to 
pay  H.  B.  Mathews  live  thousand  dollars,  with  interest  at 
6  per  cent.     Interest  payable  monthlv. 
Chicago,  Ills.,  Sept.  1, 1894.     PaicL 

H.  B.  Mathews,  Jr. 
£uzA  J.  Mathews. 
Paid  Oct.  12, '95." 

The  evidence  tends  to  show  that  the  words  "  Paid  Oct, 
12,  '95,"  are  like  the  similar  notations  upon  the  previous 
notes  in  the  handwriting  of  the  payee.  The  date  corre- 
sponds with  the  note  now  in  controversy,  which  is  as 
follows : 

"  $5,000. 

Two  years  after  date,  for  value  received,  we  promise  to 
pay  to  Henry  B.  Mathews  five  thousand  dollars,  with  inter- 
est at  6  per  cent,  payable  monthly.  This  moans  interest 
only.  H.  B.  Mathews,  Je. 

Eliza  J.  Mathews. 

Chioaoo,  Ills.,  October  12,  1895." 

These  notes  bear  indorsements  showing  payment  of  the 
interest,  and  it  is  conceded  that  the  installments  have  been 
regularly  paid,  substantially  in  accordance  with  the  agree- 
ment, up  to  the  time  this  suit  was  begun. 

It  appears  that  H.  B.  Mathews,  senior,  was  at  the  time 
of  the  execution  of  the  first  of  the  four  notes,  and  of  the 
contract  of  March  3, 1890,  somewhere  in  the  neighborhood 
of  eighty  years  of  age.  For  a  time  he  had  lived  with  the 
appellee,  his  son;  but  about  two  years  before  his  death  he 
became  hostile  to  his  said  son,  because  the  latter  did  not 
approve  the  father's  course  with  reference  to  a  third  person. 
At  the  time  of  his  death,  in  November,  1897,  the  exact  data 
does  not  appear  in  evidence,  he  was  living  with  appellant, 
who  was  his  daughter-in-law,  the  widow  of  a  deceased  son. 

The  present  suit  was  instituted  by  the  father  October  13, 
1897,  about  a  month  before  his  death. 

W.  W.  Wheelock  and  F.  M.  Williams,  attorneys  for  ap- 
pellant. 

Mann  &  Miller,  attorneys  for  appellees. 
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Mr,  Justice  Freeman  delivered  the  opinion  of  the  court. 

It  is  the  claim  of  appellees  that  the  note  sued  on  is  one 
of  a  series  of  notes  given  for  the  same  five  thousand  dol- 
lars, each  of  which  is  covered  by,  and  subject  to,  the  terms 
of  the  agreement  of  March  3,  1890,  in  the  same  way  and  to 
the  same  extent  as  the  first  note  of  the  series  of  even  date 
with  said  contract. 

It  is  contended  by  appellant,  on  the  contrary,  that  the 
alleged  contract  of  March  3,  1890,  was  annulled  by  the  sub- 
sequent notes,  and  that  the  latter  are  inconsistent  and  irrec- 
oncilable therewith.  The  argument  in  support  of  this 
proposition  is  that  if  said  agreement  of  March  3,  1890,  was 
intended  to  provide  that  appellees  should  only  pay  to  H.  B. 
Mathews,  Sr.,  interest  upon  five  thousand  dollars  during 
the  lifetime  of  the  latter,  the  first  note  was  sufficient  and 
there  was  no  need  of  renewing  it  at  its  maturity  and  giving 
a  new  note  at  each  expiration  of  the  period  named  in  that 
preceding;  that  the  giving  of  each  new  note  must  be  con- 
sidered as  a  recognition  of  an  indebtedness  to  be  discharged 
by  payment. 

While  it  is  doubtless  true  that  the  original  note  might 
have  answered  the  same  purpose,  the  new  notes  contain 
nothing  to  contradict  the  agreement  of  March  3,  1890,  and 
there  is  nothing  in  the  fact  that  the  first  note  was  taken  up 
when, according  to  its  terms,ithad  matured,  to  indicate  any 
diflFerent  purpose  from  that  stated  in  the  contract.  The  fact 
rather  tends  to  indicate  a  continuing  purpose  to  abide  by 
the  agreement  of  March  3,  1 890.  The  father  was  an  aged 
man.  His  hold  upon  life  was  uncertain.  It  might  readily 
appear  to  both  parties  wiser  to  renew  the  contract  by  new 
notes  from  time  to  time,  for  short  periods.  The  intention 
of  the  parties,as  expressed  in  a  written  contract,  can  not  be 
set  aside  merely  because  they  might  have  accomplished  the 
same  purpose  in  some  other  way.  Nor  is  the  claim  made 
by  appellant's  counsel — that  an  intention  to  rescind  the 
agreement  of  March  3,  1890,  is  shown  by  giving  the  new 
notes  successively — borne  out  by  the  wording  of  the  note 
upon  which  the  suit  before  us  has  been  brought.     After 
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stating  the  promise  to  pay  the  five  thousand  dollars,  with 
interest  at  six  per  cent,  payable  monthly,  there  is  added, 
"  this  means  interest  only."  These  words  of  themselves 
create  a  strong  impression,  at  least,  that  it  was  the  inten- 
tion of  the  note  to  secure  payment  of  "  interest  only,"  and 
in  this  the  note  coincides  with  the  evident  intention  ex- 
pressed in  the  agreement  of  March  3,  1890.  Read  in  the 
light  of  that  agreement  it  is  scarcely  possible  to  reach  any 
other  conclusion  than  that  such  was  the  intention  intended 
to  be  expressed  by  the  words  quoted,  an  intention  faith- 
fully observed  by  both  parties  until  the  time  when  this  suit 
was  brought.  This  view  is  further  sustained  by  receipts 
given  in  1896  and  1897,  in  which  occur  respectively  the  ex- 
pressions :  "  Ints.  my  life  right ;"  "  being  interest  on 
both  for  life;"  "  for  life;"  and  one  dated  July  12,  1897, 
reads  as  follows :  "  Received  of  H.  B.  Mathews,  Jr.,  thirty- 
five  dollars.  Twenty-five  dollars  interest  on  note  of  $5,000 
and  $10  per  month  as  long  as  I  live.  Payable  July  12, 
1897.    II.  B.  Mathews,  Sr." 

This  receipt,  given  within  four  months  of  the  father^s 
death,  shows,  we  think,  conclusively, that  the  son  was  mak- 
ing and  the  father  receiving  payments  at  that  time  in  ac- 
cordance with  the  agreement  evidenced  by  the  •riginal 
document  of  March  3,  1890,  both  as  to  the  ten  dollars  per 
month  and  the  monthly  installments,  called  interest  upon 
the  five  thousand  dollars, then  evidenced  by  the  note  now  in 
controversy,  upon  which  the  suit  at  bar  is  brought. 

It  is  further  urged  by  counsel  for  appellant  that  said 
document  of  March  3,  1890,  could  only  operate  either  as  a 
testamentary  devise,  as  a  gift  inter  vivos  or  a  gift  cattsa 
mortis^  and  that  it  is  ineflFectual  in  all  these  respects. 

It  may  be  conceded  that  the  instrument  does  not  operate 
either  as  a  testamentary  devise  nor  as  a  gift.  Telford  v. 
Fatten,  144  III.  611.  It  is  not  so  claimed.  If  it  has  any 
force  or  effect  it  must  be  because,  together  with  the  note  in 
controversy,  it  constitutes  a  valid  contract  between  the 
father  and  son. 

Counsel  for  appellant  asserts  that  the  said  instrument  of 
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;h  3,  1890,  is  ambiguous,  but  does  not  point  out  in  what 

..pect.  It  certainly  appears  to  express  its  meaning  with 
sufficient  clearness.  It  states  in  effect  that  the  father  holds 
notes  upon  which  he  expects  a  specified  sum  to  be  paid 
monthly  during  his  life  and  nothing  more,  and  that  at  his 
death  all  obligation  under  such  notes  will  terminate. 

The  agreement  and  note  made  at  the  same  time  must  be 
regarded  as  constituting  one  entire  contract,  the  legal  effect 
of  which  is  that  appellees  having  agreed  to  pay  the  speci- 
fied monthly  payments  during  the  father's  life,  the  father 
on  his  part  agrees  that  the  note  should  be  thereby  canceled 
and  its  obligation  satisfied.  Bailey  v.  Cromwell  et  al., 
3  Scam.  71;  Davis  v.  McYickers,  11  111.  327;  Wilson  v. 
Roots,  119  111.  379.  As  we  have  stated,  we  do  not  regard 
the  successive  renewals  of  the  first  note  as  impairing  in  any 
respect  the  force  and  effect  of  the  original  contract.  This 
contract  was  in  full  force  from  the  time  when  it  was  first 
made,  and  binding  upon  both  parties  alike. 

It  is  said  that  certain  oral  testimony  tended  to  show  that 
the  father  subsequently  made  statements  showing  that  the 
note  was  not  to  be  considered  paid  until  his  death.  We  do 
not  so  understand  the  testimony,  but  in  any  event  the  plain 
language  of  the  instrument  can  not  be  so  interpreted.  The 
words  are  :  "  At  my  death  both  or  any  notes  are  paid  in 
full; "  not  that  the  notes  are  to  be  paid  in  full,  but  that  at  his 
death  the  notes  themselves  are  paid  by  payment  of  monthly 
installments,  liability  for  which  then  expires,  terminating 
the  contract.  The  true  intention,  as  expressed  by  the 
instrument,  seems  to  be  that  the  notes  were  given  for  the 
sole  purpose  of  securing  payment  of  a  sum  in  monthly 
installments,  equal  to  what  the  interest  would  be  at  the 
rate  stated  upon  the.  sum  named  in  the  note,  during  the 
lifetime  of  the  father. 

It  appeared  from  the  testimony  of  one  of  appellant's 
attorneys,  that  just  prior  to  the  father's  death  and  before 
the  institution  of  this  suit,  when  the  father  entertained  ill 
feeling  toward  the  son,  the  latter  offered  to  return  the  five 
thousand  dollars,  less  some  four  hundred  dollars,  which  he 
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claimed  his  father  owed  him.  The  son  stated  that  he  so 
oflFered  "  for  the  sake  of  a  settlement  and  to  make  myself 
right  with  the  old  man."  Such  offer  of  settlement  was  not 
accepted,  and  under  the  circumstances  can  not  be  regarded 
as  evidencing  any  construction  of  the  contract  different 
from  that  expressed  by  its  terms. 

It  is  said  that  appellant,  as  executrix,  was  at  least  entitled 
to  recover  the  installment  which  became  due  October  12, 
1897,  during  the  lifetime  of  the  father,  and  which  was  not 
paid,  and  that  failure  to  so  pay  was  a  breach  of  the  contract 
by  appellees.  The  day  after  it  became  due  this  suit  was 
begun,  not  for  the  installment  of  twenty-five  dollars  to 
which  the  father  was  entitled,  but  for  five  thousan'H  dollars 
which  he  was  not  entitled  to  recover.  It  does  not  appear 
that  there  was  any  request  or  demand  made  for  payment  of 
this  installment,  and  there  was  no  refusal  to  pay  it.  In 
fact,  the  evidence  of  appellant's  counsel,  before  referred  to, 
shows  that  the  son  offered  to  pay  this  monthly  installment 
the  day  it  was  due,  and  over  four  thousand  dollars  beside. 
Appellant's  counsel  refused  to  receive  the  payment,  because 
the  son  would  not  pay  all  that  was  demanded.  It  is  difiR- 
cult  to  see  upon  what  ground  such  refusal  could  charge  the 
son  with  a  breach  of  the  contract,  when  he  had  offered  to 
pay  not  only  the  installment  which  was  due,  but  a  large 
sum  beside,  for  which  he  was  not  liable. 

It  may  be  that  the  estate  is  entitled  to  this  installment, 
and  had  the  attention  of  the  trial  court  been  called  to  the 
matter,  the  claim  might  have  been  allowed.  But  the  point 
was  not  specifically  made  upon  the  motion  for  a  new  trial, 
as  appears  from  the  statement  of  appellant's  counsel  in  his 
reply  brief,  and  the  motion  as  made  was  properly  denied. 

Other  points  are  presented  in  the  briefs  of  counsel,  but  in 
view  of  what  we  have  said,  we  deem  it  unnecessary  to  con- 
sider them  in  detail. 

The  judgment  of  the  Superior  Court  is  aflBrmed. 
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1.  Acxx>UNT  Stated — Wliat  i8^ Definition. — An  account  stated  is  od 
agreed  balance  of  accounts,  which  has  been  examined  and  accepted  by 
tUe  parties  to  the  transaction  in  question. 

Appeal  from  the  Circuit  Court  of 'Cook  County;  the  Hon.  George  W. 
Brown,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1899.  Reversed  and  remanded.  Opinion  filed  January  80, 
1900. 

Herbert  S.  Dcjncombe,  attorney  for  appellant. 
Max  a.  Dbezmal,  attorney  for  appellee. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  court. 

Appellant,  S.  Peterson,  doing  business  as  S.  Peterson  <& 
Company,  appealed  to  the  Circuit  Court  from  a  judgment 
recovered  against  him  in  favor  of  appellee  before  a  justice 
of  the  peace,  and  there  suffered  again  the  recovery  of  a 
judgment  against  him  for  the  same  amount,  and  now  brings 
the  case  to  this  court  for  review. 

Appellee  was  engaged  as  a  salesman  for  appellant,  at  a 
compensation  equal  to  a  fixed  percentage  upon  the  amount 
of  the  net  profits  on  all  goods  sold  to  customers  of  his  own 
procuring,  by  either  himself,  or  others  representing  the 
appellant.  He  rightfully  quit  such  employment  December 
31,  1895,  and  on  that  day  requested  of  appellant  a  state- 
ment of  how  much  was  due  him.  Three  days  afterward 
he  was  furnished  by  appellant's  bookkeeper  with  an  account 
bearing  date  January  3, 1896,  crediting  him  with  $110.90 
commissions  earned  by  him,  and  charging  him  with  mer- 
chandise and  ten  per  centum  of  such  commissions,  and  show- 
ing a  balance  of  $99.27  as  due  to  him.  The  contract  under 
which  he  worked  provided  that  appellee  should  bear  a  per- 
centage, equal  to  his  commission  percentage,  of  all  losses,  as 
for  bad  debts,  etc.,  on  goods  sold  by  him,  and  that  ten  per 
centum  of  his  commissions  should  be  retained  by  appellant 
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to  protect  against  his  share  of  such  losses  when  ascertained, 
and  the  charge  against  him  for  ten  per  centum  of  his  com- 
missions, as  shown  by  such  statement  of  account,  was  pre- 
sumably made  in  pursuance  of  the  contract  in  such  respect. 
The  judgment  in  favor  of  appellee  was  for  the  balance  of 
$99.27,  shown  by  the  statement  furnished  him. 

It  is  contended  by  appellee  that  the  account  furnished 
him  was  an  account  stated,  and  binding  upon  appellant. 
On  the  other  hand,  appellant  insists  to  the  contrary,  and 
urges  that  the  account,  as  furnished  appellee,  shows  upon 
its  face  that  it  was  not  a  final  statement,  because  it  shows 
a  credit  to  the  retention  fund  of  the  ten  per  centum  charged 
to  appellee,  thus  indicating  that  the  business  transactions 
between  the  parties  were  not  closed,  and  that  in  the  nature 
of  things,  whether  there  would  be  losses  in  which  appellee 
was  bound  to  share  could  not  be  ascertained  so  soon,  and 
before  the  terms  of  credit  given  to  customers  had  expired. 

The  evidence  at  the  hearing  consisted  wholly  in  the 
writings — the  contract  and  the  account  furnished  appellee — 
and  the  testimony  of  appellee,  and  of  appellant's  book- 
keeper, who  was  also  shipping  clerk,  and  had  charge  of  the 
accounts. 

By  the  testimony  of  the  bookkeeper  it  would  appear 
that  losses  on  bills  of  goods,  sold  by  appellee  prior  to  his 
quitting  his  employment,  were  ascertained  after  the  rendi- 
tion of  the  account  claimed  to  be  an  account  stated,  which, 
if  apportioned  under  the  terms  of  the  contract,  would  more 
than  offset  the  balance  there  shown  to  be  due  to  appellee. 
Ko  statement  of  such  loss  was,  however,  furnished  to  appel- 
lee until  after  he  had  begun  this  suit — about  six  months 
after  the  account  rendered  was  furnished  appellee.  On  the 
other  hand,  this  same  witness  testified  to  certain  facts  con- 
cerning outstanding  accounts  of  goods  sold  by  appellee, 
from  which,  if  standing  alone,  the  jury  might,  perhaps, 
have  found  that  an  additional  amount  was  owing  to  ap|)el- 
lee,  and  they  seem  in  fact  to  have  done  so,  although  such 
increased  sum  was  remitted  from  the  verdict. 

We  can  not  assent  to  appellee's  contention  that  the  state- 
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ment  furnished  to  him  was  equivalent  to  an  account  stated, 
in  the  legal  significance  of  that  term,  and,  as  such,  conclu- 
sive between  the  parties  to  it,  except  for  fraud,  mistake  or 
plain  error  shown. 

Bouvier  (Law  Dictionary)  defines  an  account  stated  to 
be:  "An  a^creed  balance  of  accounts.  An  account  which 
has  been  examined  and  accepted  by  the  parties." 

It  seems  that  it  was  the  custom  between  the  parties  to 
furnish  appellee  with  a  statement  soon  after  the  end  of  ^ach 
month,  showing  the  commissions  earned  by  him  upon  sales 
made  by  him  during  the  month,  and  to  charge  him  with  ten 
per  cent  thereof  as  a  reserve  or  retention  fund  to  abide  the 
ascertainment,  later  on,  of  losses,  if  any,  upon  goods  so  sold, 
as  it  was  provided  by  the  contract  should  be  done.  The 
goods  were  not  sold  for  cash,  but  upon  credits  of  thirt}"  or 
sixty  days,  and  in  the  nature  of  things  it  could  not  be  known 
at  the  end  of  a  month  what  the  percentage  of  loss  would 
be  upon  sales  the  term  of  credit  for  which  had  not  expired. 

True,  the  parties  might  have  agreed  at  the  time  appellee 
quit  his  employment  that  no  part  of  losses,  if  any,  upon  sales 
for  which  the  term  of  credit  had  not  expired,  should  be 
borne  by  appellee,  and  the  contract  in  such  respect  be  abro- 
gated, but  there  is  no  evidence  of  such  an  agreement. 

There  is  no  evidence  that  appellant  ever  saw  the  state- 
ment of  January  3d  after  it  was  made  out  by  the  book- 
keeper, or  that  the  bookkeeper  had  any  authority  to  in  any 
respect  change  or  abrogate  the  provisions  of  the  contract. 
Nor  is  there  any  evidence  that  appellant  and  appellee  ever 
agreed  upon  such  statement  as  being  final  and  correct. 
The  only  evidence  in  such  respect  is  that  appellee  requested 
appellant  to  give  him  a  statement  of  how  much  was  due 
him,  and  that  the  bookkeeper  made  out  and  gave  to  appel- 
lee the  account  of  January  3d. 

Such  falls  far  short  of  being  an  account  stated,  binding 
in  law  upon  the  parties.  The  clear  inference  is,  as  testitied 
by  the  bookkeeper,  that  it  was  made  and  given  as  a  state- 
ment for  the  month  of  December  only,  without  reference 
to  losses  that  might  be  subsequently  ascertained.     Except 
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upon  the  theory  that  the  statement  furnished  appellee  con- 
stituted an  account  stated,  which,  we  hold,  is  not  sustain- 
able under  the  proof  as  made,  the  evidence  did  not  warrant 
a  verdict  in  favor  of  appellee. 

We  expressly  refrain  from  all  opinion  upon  the  case  as  it 
may  be  made  to  appear  upon  a  fuller  inquiry  into  the  ac- 
counts kept  by  appellant  than  was  had  by  appellee  under 
the  account  stated  theory  upon  which  his  case  was  tried. 
He  staked  his  case  below  and  has  done  so  here  upon  that 
theory. 

In  his  brief  he  says,  "  the  only  question  in  this  case  is 
whether  the  statement    *    *    ♦    was  an  account  stated." 

We  therefore  discuss  nothins^  else,  and,  it  being  plainly 
not  such,  we  are  reluctantly  (the  amount  involved  being  so 
small)  compelled  to  reverse  the  judgment  and  remand  the 
cause  for  another  trial.    Reversed  and  remanded. 


Joseph  Downey  ?•  The  Chicago  Title  and  Trust  Co., 
Assignee,  etc. 

1.  VoLUjn'ARY  AssiONMENTS— W7ia<  Passes  to  the  Assignee.— The 
assignee  of  a  failing  debtor  takes  the  property  assigned  subject  to  all 
equities,  liens  or  incumbrances  which  existed  against  it  in  the  hands  of 
the  insolvent. 

2.  Same— Priorities^Liens  for  Rent — A  clause  in  a  lease  providing 
that  **  the  lessor  or  his  representatives  or  assigns  shall  have  at  all  times, 
the  right  to  distrain  from  rent  due,  and  shall  have  a  valid  and  first  lien 
upon  all  property  of  the  party  of  the  second  part,  whether  exempt  by 
law  or  not,  as  security  for  the  payment  of  the  rent  '*  reserved,  gives  no 
lien  upon  after-acquired  property  of  the  lessee  in  the  hands  of  the 
assignee  of  the  lessee  in  a  case  where  the  landlord  has  not  availed  himself 
of  his  right  to  distrain. 

Appeal  from  the  County  Court  of  Cck)k  County;  the  Son.  John  H. 
Batten,  Judge,  presiding.  Heard  in  the  Branch  AppeUate  Court  at  the 
March  term,  1899.    Affirmed.    Opinion  filed  January  80,  1900. 

JooN  M.  Gartside,  attorney  for  appellant. 

Jessk  a.  and  Henry  R.  Baldwin,  attorneys  for  appellee. 
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Mk.  Justice  Freeman  delivered  the  opinion  of  the  court. 

Appellant  filed  his  petition  in  the  County  Court  asking 
that  appellee,  as  assignee  of  an  insolvent  firm,  be  required 
to  pay  the  back  rent  of  the  premises  occupied  by  the  insolv- 
ents for  a  period  of  about  eleven  months  prior  to  the  assign- 
ment. It  is  claimed  by  appellant  that  he  is  entitled,  as 
lessor,  to  priority  over  all  other  claims  af2:ainst  the  estate  of 
said  insolvents  by  virtue  of  the  following  clause  in  the  lease : 

*'  And  said  party  of  the  second  part  further  covenants 
and  agrees  that  said  party  of  the  first  part,  or  the  repre- 
sentatives or  assigns  of  said  party,  shall  have  at  all  times, 
the  right  to  distrain  from  rent  due,  and  shall  have  a  valid 
and  first  lien  upon  all  property  of  the  party  of  the  second 
part,  whether  exempt  by  law  or  not,  as  security  for  the 
payment  of  the  rent  herein  reserved." 

Special  stress  is  laid  by  appellant  upon  the  words  "  shall 
have  at  all  times  the  right  to  distrain,"  and  upon  the  provis- 
ion giving  "  a  valid  and  first  lien  upon  all  property^'*  of  the 
lessee.  It  is  claimed  the  clause  is  meant  to  be  construed 
not  merely  as  giving  a  right  to  distrain  "  at  all  times," 
which  right  the  law  gives  without  a  contract,  but  also  as 
giving  "at  all  times"  a  valid  and  first  lien.  The  language 
read  in  its  ordinary  acceptation  would  be  construed,  no 
matter  how  punctuated,  to  give  onl}'  the  right  to  distrain 
"at  all  times."  If  the  parties  intended  to  say  that  the 
lessor  should  have  at  aU  tinws  a  valid  and  first  lien  upon 
all  property  which  the  lessors  then  had  and  might  thereaf- 
ter acquire,  they  certainly  failed  to  state  such  intention  in 
express  terms. 

There  is  no  doubt  as  to  the  rule  that  the  assignee  of  a 
failing  debtor  takes  the  property  assigned  subject  to  all 
equities,  liens  or  incumbrances  which  existed  against  it  in 
the  hands  of  the  insolvent.  Hoover,  etc.,  Co.,  v.  Burdette, 
153  111.  672,  and  cases  there  cited.  The  question  is  whether 
the  clause  in  controversy  gave  appellant  a  valid  and  first 
lien  upon  all  the  property,  whether  after-acquired  or  not, 
which  the  lessees  had  at  the  time  the  assignment  was  made, 
as  security  for  the  rent  then  due  and  unpaid. 

Appellant  claims  that  the  language  of  the  lease  includes 
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both  property  oa  hand  at  the  time  the  lease  was  executed 
and  also  that  after-acquired.  In  support  of  this  contention 
the  cases  of  Eames  v.  Mayo,  6  III.  App.  334:,  and  Link  Belt 
Machinery  Co.  v.  Hughes,  174  111.  155,  are  among  the  cases 
cited. 

In  Eames  v.  Mayo  it  was  held  that  the  landlord  had  a 
right  to  distrain  upon  the  goods  and  chattels  referred  to  in 
the  lease,  and  distrained  while  upon  the  demised  premises, 
regardless  of  whether  the  distraint  was  before  or  after  the 
record  of  the  assignment.  It  appears  from  the  statement 
of  the  case  that  the  goods  and  chattels  taken  were  the 
same  upon  which  the  lien  was  given,  and  not  after-acquired 
property.  In  Link  Belt  Machinery  Co.  v.  Hughes  it  was 
held  that  where  a  receiver  took  possession  of  t/ie  premises 
and  carried  on  the  business  under  an  order  of  court  preserv- 
ing whatever  rights  the  lessor  had,  the  receiver  took  the 
property  subject  to  the  same  terms  and  conditions  as  it 
was  held  by  the  insolvent,  and  the  lessor's  lien  continued 
and  was  transferred  to  the  proceeds  arising  from  the  sale  of 
such  property  and  was  prior  to  the  claims  of  creditors  and 
costs. 

These  cases  cited  by  appellant  are  not  applicable  to  the 
cause  before  us.  They  are  basedupon  different  states  of  facts 
and  involve  different  questions  of  law.  Borden  v.  Croak, 
131  111.  68,  is  more  in  point.  In  that  case  the  lease  gave 
"  a  right  of  distress  and  also  a  valid  and  first  lien  for  said 
rent  accruing  or  to  accrue  upon  the  property  of  the  person 
or  persons  liable  therefor."  The  words  "upon  the  prop- 
erty "  of  the  tenant,  being  without  qualification,  seem  to 
include  all  such  property  to  the  same  extent  as  the  lease 
under  consideration  in  the  case  at  bar,  in  which  it  is  specific- 
ally so  stated.  The  opinion  of  the  court  in  the  Borden 
case,  there  being  no  evidence  that  any  of  the  goods  upon 
the  proceeds  of  which  the  lessor  sought  to  obtain  a  prefer- 
ence were  owned  by  the  lessee  at  the  date  of  the  lease,  and 
the  burden  of  proof  being  on  the  lessor,  holds  that  it  will  be 
assumed  in  the  absence  of  such  proof  that  the  property  was 
all  after-acquired.     The  question  was  thus  narrowed  down 
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as  it  is  in  tiie  case  at  bar,  to  whether  the  provisions  of  the 
lease  were  sufficient  to  vest  in  the  lessor  such  lien  upon  after- 
acquired  property  as  would  enable  him  to  pursue  its  proceeds, 
and  the  court  says : 

"  It  can  not  be  said,  however,  that  the  language  of  the 
lease  has  any  application  to  after-acquired  property.  In 
interpreting  the  words  of  an  instrument,  we  should  view 
them  from  the  position,  both  as  to  time  and  circumstances, 
in  which  the  parties  stood  when  they  used  them.  The  lessee, 
speaking  at  the  date  of  the  lease,  of  his  property,  manifestly 
refers  to  the  '  property  '  he  then  owned  and  nothing  more. 
If  at  that  time  he  had  executed  an  instrument  conveyinp:, 
assigning  or  mortgaging  his  '  property  '  without  qualifying 
words,  no  one  would  for  an  instant  suppose  that  he  was 
attempting  to  dispose  of  his  future  acquisitions.  IIow  then, 
can  it  be  said  that  an  instrument  by  which  he  attempted  to 
create  a  lien  upon  his  '  property,'  without  words  indicat- 
ing an  intention  to  subject  to  the  lien  his  future  acquisitions, 
can  have  any  broader  application  ?  " 

This  language  seems  to  be  applicable  in  all  respects  to 
the  case  at  bar.  When  a  party  conveys  his  "  property  " 
without  modification  or  limitation,  he  conveys  neither  more 
nor  less  than  all  his  property,  and  the  word  *'  all  "  neither 
adds  to  nor  detracts  from  the  force  and  meaning  of  the  con- 
veyance. It  was  further  held  in  the  case  last  cited,  that 
such  a  contract  will  not  be  enforced  in  equity  against  sub- 
sequently acquired  chattels  where  no  chattels  are  specifically 
described  except  by  the  word  "  property." 

In  Powell  V.  Daily,  163  111.  64:6^  the  language  of  the  lease 
gave  "a  valid  and  first  lien  upon  any  and  all  goods  and 
chattels  and  other  property  belonging"  to  the  lessees.  It 
was  held,  as  in  Borden  v.  Croak,  that  in  the  absence  of  proof 
that  any  portion  of  the  property  held  by  the  assignee  was 
owned  by  the  lessees  at  the  date  of  the  lease,  it  would  be 
assumed  to  be  all  after-acquired  property,  and  that  the  terms 
of  the  lease  are  ineffectual  to  create  a  lien  thereon.  It  is 
also  stated  that  the  landlord  has  in  this  State  no  common 
law  lien,  but  only  the  right  to  distrain.  Of  this  right  the 
landlord  had  not  availed  himself  in  time,  the  assignee  hav- 
ing possession  some  days  before  the  distress  warrant  issued. 
See  also  First  Nat.  Bank  v.  Adam,  13S  111.  483  (501). 
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We  re«:ard  the  doctrine  of  these  cases  as  decisive  of  the 
qiU3stions  before  us.  The  clause  in  controversy  gave  no  lien 
upon  the  property  in  the  hands  of  the  assignee.  Here  the 
landlord  had  taken  a  judgment  note  two  days  before  the 
assignment.  Judgment  was  not  entered  thereon  until 
nearly  a  month  thereafter.  The  landlord  had  not  availed 
himself  of  his  right  to  distrain,  and  the  execution  under  his 
judgment  was  nut  issued  in  apt  time. 

The  judgment  of  the  County  Court  is  affirmed. 


Connecticut  Mutual  Life   Ins.  Co.  ?.  James   Stinson. 

1.  TEm>ER— 'Must  be  Without  Conditions. — A  tender,  to  be  good, 
must  be  offered  without  annexing  any  terms  or  conditions. 

2.  Interest — On  Foreclosure  Decrees. — It  does  not  need  citation  of 
the  statute,  or  of  other  autliorities,  to  sliow  that  a  foreclosure  decree 
draws  interest  from  the  date  of  its  rendition. 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon.  Mcrkat 
F.  TuLET,  Judge,  presiding.  Heard  in  the  Branch  AppeUate  Court  at  the 
March  term,  1899.  Reversed  and  remanded  with  directions.  Opinion 
filed  January  80,  1900. 

E.  Parmalee  Prentice,  attorney  for  appellant. 

Enoch  J.  Prick,  attorney  for  appellee. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  court 

The  original  decree  of  foreclosure  in  this  case  was 
before  this  court,  upon  appeal  by  the  present  appellant,  who 
was  complainant  below,  as  reported  in  62  111.  App.  319,  and 
the  order  of  this  court  reversing  that  decree  with  directions 
was  affirmed  by  the  Supreme  Court.     (174  IlL  125.) 

By  such  order  of  reversal  the  Circuit  Court  was  directed 
to  increase  and  add  to  the  amount  found  due  to  the  appel- 
lant, certain  sums  paid  by  appellant  in  the  matter  of  tax 
sales  of  the  mortgaged  premises. 

The  present  appellee,  Stinson,  the  maker  of  the  mort- 
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gage,  and  defendant,  was  apparently  satisfied  to  pay  every- 
thing claimed  by  appellant  excjept  the  sums  paid  by  it  in  the 
same  matter  of  tax  sales,  and  made  a  tender  of  the  amount 
admitted  by  him  to  be  due  to  the  appellant,  before  the 
master  in  chancery,  and  afterward  in  court. 

The  tender  of  the  money  ($16,972.75)  was  accompanied 
by  a  written  statement  by  Stinson  that  '*  this  tender  is 
made  in  full  of  all  money  due  under  the  mortgage  and  the 
mortgage  bond,  court  costs  and  attorney's  fees,  as  provided 
in  said  mortgage,  meaning  hereby  to  tender  all  money  due, 
or  which  the  defendant,  James  Stinson,  is  bound  to  pay 
under  the  bill  and  proofs  in  this  cause  to  this  data" 

The  amount  tendered  did  not  include  the  disputed  sums 
paid  by  appellant  in  the  matter  of  the  tax  sales,  and  appel- 
lant refused  to  accept  it  under  the  conditions  above  quoted, 
but  did  oflfer  to  receive  the  same  and  apply  it  on  account  of 
the  indebtedness  claimed  by  it. 

The  amount  tendered  at  the  hearing  before  the  master 
was  subsequently  brought  into  the  Circuit  Court  and  the 
money  was  ordered  to  be  paid  to  the  clerk  of  that  court, 
to  be  received  and  held  by  him  subject  to  the  order  of  the 
court. 

After  the  hearing  of  the  exceptions  to  the  master's  re- 
port, but  before  the  decree  was  entered,  appellant  moved  to 
be  allowed  to  receive  the  money  from  the  clerk  without 
prejudice  to  its  right  of  appeal  from  the  decree  that  might 
be  entered.  Thereupon  a  final  decree  was  entered  sustain- 
ing the  sufficiency  of  the  tender  made  at  the  hearing  before 
the  master,  but  finding  that  the  tender  was  not  kept  good 
by  the  payment  into  court  (until  some  months  later)  of  the 
sum  tendered,  interest  was  not  stopped  from  running,  Stin- 
son was  permitted  to  pay  into  court  an  additional  sum 
of  $636.60  as  interest  on  the  principal  sum  of  the  mortgage 
from  the  date  of  the  tender  before  the  master  until  June 
17,  1895,  which  was  the  date  of  the  decree.  The  decree 
then  proceeded  to  find  that  the  mortgage  debt  was  satisfied 
and  discharged,  and  appellant's  motion  to  withdraw  the 
money  from  the  clerk  without  prejudice  to  its  right  of 
appeal  was  denied. 
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From  such  final  decree  the  appellant  prosecuted  hn  ap- 
peal to  this  court  with  the  result  of  obtaining  a  reversal 
thereof,  as  above  stated. 

After  such  order  of  reversal  by  this  court,  and  in  contem- 
plation of  the  subsequent  appeal  therefrom  by  appellee,  Stin- 
son, to  the  Supreme  Court,  a  stipulation  was  entered  into 
by  the  parties,  whereby  the  sums  so  deposited  in  the  Cir- 
cuit Court  were  permitted  to  be  received  by  the  appellant 
on  February  21,  1896,  without  prejudice  to  either  party. 

After  the  Supreme  Court  had  finally  settled  the  dispute 
by  affirming  the  judgment  of  this  court,  appellant  applied, 
in  propel*  form,  to  the  Circuit  Court  to  be  allowed  inter^t 
on  the  sum  deposited  in  that  court  by  Stinson,  from  the  date 
of  the  decree,  June  17, 1895,  at  which  time  it  wasdeposited, 
until  February  21, 1896,  when  it  was  actually  paid  to  appel- 
lant, which  motion  was  by  the  final  decree  of  December  16, 
1898,  denied.  The  correctness,  or  otherwise,  of  such  decis- 
ion is  all  that  we  are  asked  to  review.  The  question  is  not 
a  difficult  one.  ' 

The  tender  originally  made  by  Stinson  before  the  master 
was  expressly  stated  as  made  in  full  of  "  all  money  due  or 
which  the  defendant,  James  Stinson,  is  bound  to  pay  under 
the  bill  and  proofs  "  in  the  cause,  and  if  accepted  by  appel- 
lant under  such  terms,  would  have  doubtless  barred  appel- 
lant from  claiming  any  more.  Jenks  v.  Burr,  56  111.  450. 
Then,  afterward,  when  the  money  was  paid  into  court,  it 
was  done,  as  the  order  recites,  "  in  order  to  get  the  benefit 
of  the  tender^'  made  before  the  master.  This  was  but  a 
repetition  of  the  terms  or  conditions  under  which  the  ten- 
der was  first  made.  A  tender,  to  be  good,  must  be  offered 
to  be  paid  without  annexing  any  terms  or  conditions.  Pul- 
sifer  V.  Shepard,  36  111.  513. 

The  money  was  not  paid  into  court  for  the  use  of  appel- 
lant, in  whose  favor  the  finding  was,  but  was  paid  to  be 
held  by  the  clerk  until  the  further  order  of  the  court,  and 
its  receipt  by  appellant,  under  a  proper  application  made 
therefor,  was  denied  by  the  court — because,  presumably,  the 
appellant  wanted  it  without  prejudice  to  its  right  of  appeal 
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The  appellant  might  rightfulh' claim'to  have  all  that  was 
its  due,  without  the  imposition  of  conditions  of  any  kind,  or 
else  be  not  debarred  from  having  interest  on  the  sum  with- 
held. 

This  court,  and  the  Supreme  Court,  held  that  the  amount 
tendered  and  brought  into  court  was  not  all  that  appellant 
was  entitled  to  have,  and  ordered  that  to  the  decree,  as 
entered  for  the  amount  paid  into  court,  other  sums  should 
be  added,  and  such  sums  were  afterward  decreed  to  be  paid 
and  were  paid. 

But  interest  between  the  date  of  payment  into  court  and 
the  date  of  its  payment  to  appellant  was  denied. 

We  are  unable  to  discover  any  true  theory  upon  which 
interest  was  refused. 

It  does  not  need  citation  of  the  statute  or  of  other  author- 
ities to  show  that  a  foreclosure  decree  draws  interest  from 
its  date.  Now,  what  has  happened  to  stop  interest  from 
running  from  the  date  of  the  decree,  June  17,  1895,  until  it 
was  paid  to  appellant  on  February  21,  1896  ? 

We  can  discover  absolutely  nothing.  The  former  appeal 
did  not  stop  it,  nor  was  the  right  to  it  in  any  manner 
involved  in  that  appeal. 

All  the  interest  claimed  accrued  after  the  date  of  the 
decree  that  was  involved  upon  that  a])peal. 

That  appellant  may  have  received  the  moneys  subse- 
quently paid  by  appellee,  as  directed  by  this  court  by  its 
former  order  already  referred  to,  in  the  matter  of  taxes,  is  in 
no  way  determinative  of  the  question  now  involved.  It  is 
because  the  Circuit  Cotirt,  in  decreeing  such  additional  sums 
to  be  paid,  did  not  also  order  this  interest  to  be  paid,  that 
the  case  is  here  again. 

The  decree  of  the  Circuit  Court  will  therefore  be  reversed, 
and  the  cause  remanded  to  that  court  with  directions  to 
enter  a  decree  that  unless  appellee  shall,  within  a  short  time, 
to  be  fixed  by  the  court,  pay  to  appellant  the  amount,  to  be 
arrived  at  in  the  usual  course  of  practice  and  procedure,  of 
interest  at  the  rate  of  five  per  centum  per  annum  on  the 
said  principal  sum  of  $15,000,  from  June  17,  1895,  the  day 
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when  said  sum  was  paid  into  court,  to  February  21,  1896, 
when,  by  stipulation  between  the  parties  and  by  order  of 
court,  appellant  was  allowed  to  withdraw  and  receive  the 
same,  the  said  mortgaged  premises  be  sold  at  foreclosure 
sale,  in  accordance  with  the  practice  of  the  court  and  the 
statutes  governing  such  cases.  Reversed  and  remanded, 
with  directions. 


86    672  Cudney  &  Co.  y.  Anna  L.  Martindale. 

99      509 

1.  Bill  op  Exceptions— ScoZ  an  Essential  Element,— A  seal  Is  an 
essential  element  of  validity  in  a  bill  of  exceptions,  and  without  which 
it  is  no  part  of  the  record,  and  can  not  be  looked  into  by  the  reviewing 
court  for  the  purpose  of  seeing  what  was  excepted  to  on  the  trial 
below. 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon.  Geoboe 
W.  Brown,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1809.    Affirmed.    Opinion  filed  January  80,  1900. 

H.  S.  Gemmill,  attorney  for  appellant. 

HowABD  Ames,  attorney  for  appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  conrt. 

We  are  met  at  the  outset  of  this  case  by  the  objection 
that  the  document  called  a  bill  of  exceptions  was  not  seiiled 
as  well  as  signed  by  the  judge  who  certified  thereto.  An 
inspection  of  the  record,  to  which  we  are  invited  by  the 
appellee's  additional  abstract,  shows  that  the  point  is  cor- 
rectly taken.  The  bill  of  exceptions  was  originally  signed 
by  the  judge  November  17,  1898.  There  is  an  additional 
certificate,  also  signed  by  the  judge,  which  states  that  Febru- 
ary 18,  1899,  the  parties  appeared  before  him  in  chambers, 
and  over  the  objection  of  appellee  that  the  judge  had  no 
jurisdiction,  the  addition  of  a  seal  was  ordered  ^tunc  pro 
tunc  as  of  November  17,  1898,  to  which  appellee  excepted. 
This  additional  certificate  is  itself  without  a  seal,  and  none 
appears  upon  the  original  bill. 


Digitized  by  VjOOQ IC 


First  District— March  Term,  1899.       673 

Cudney  &  Co.  y.  Martindale. 

The  case  of  Jones  v.  Sprague,  2  Scam.  55,  is  apparently 
the  first  case  in  this  State  in  which  the  want  of  a  seal — 
which,  under  our  practice,  has  come  to  mean  only  a  scrawl 
enclosing  usually  the  word  "  seal " — is  held  to  be  a  fatal  ob- 
jection to  a  paper  purporting  to  be  a  bill  of  exceptions,  and 
this,  too,  when  the  objection  is  taken  on  the  hearing  and  not 
by  motion  to  strike  out  of  the  record.  In  that  case,  how- 
ever, there  was  no  signature  of  the  judge,  nor  even  a  state- 
ment that  he  had  signed  and  sealed  the  bill.  In  Miller  v. 
Jenkins,  44  111.  443,  it  was  held  that  without  the  seal  the 
bill  of  exceptions  is  no  part  of  the  record  and  can  not  be 
considered,  the  court  then  saying  that  while  no  very  satis- 
factory reason  can  be  assigned  why  a  bill  of  exceptions 
should  be  sealed  as  well  as  signed,  still  the  general  assembly 
has  required  it,  and  its  will  thus  expressed  must  be  obeyed; 
that  the  statute  as  imperatively  requires  a  seal  to  a  bill  of 
exceptions  as  to  a  deed  conveying  real  estate.  The  statute 
requiring  the  judge  "  to  sign  and  seal "  the  exceptions  is  still 
in  full  force  and  effect.  E.  S.  1898,  Chap.  110,  Sec.  60,  p. 
1213.  In  Widows  &  Orphans  Ben.  Ass'n  v.  Powers,  30  111. 
App.  82,  where,  as  in  this  case,  there  was  only  the  signature 
of  the  judge  without  the  seal,  it  was  held,  by  reason  of  the 
statute,  that  the  document  was  not  a  bill  of  exceptions  such 
as  the  law  recognizes,  although  the  requirement  is  spoken 
of  as  an  antique  relic  of  forensic  formality  which  has  out- 
lived its  usefulness.  To  the  same  effect  are  Chicago  &  W. 
I.  K.  K.  Co.  V.  De  Marko,  51  111.  App.  681,  and  cases  there 
cited;  City  of  Sterling  v.  Grove,  56  111.  App.  371;  French 
v.  Hotchkiss,  60  111.  App.  580;  Elder  v.  Bennett,  79  111.  App. 
335.  In  several  of  the  cases  referred  to  the  objection 
appears  to  h^e  been  made  in  the  briefs. in  the  case  as  taken. 

Such  has  been  the  uniform  ruling  of  this  court  in  this 
and  other  districts,  and  of  the  Supreme  Court,  so  far  as  we 
are  advised,  unless  changed  by  the  case  of  Hughes  v.  City 
of  Momence,  163  111.  535  (541).  There  the  court  uses  the 
following  language: 

"  It  is  objected  that  the  bill  of  exceptions  is  not  sealed 
by  the  judge.    It  appears  to  be  signed,  but  no  scrawl  is 
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attached  as  a  seal.  This  objection  is  purely  technical,  and 
if  made  before  the  case  was  taken  it  would*  have  been  nec- 
essary tocorrect  it  in  that  regard.  It  comes  too  late  to  make 
that  objection  in  the  briefs  on  the  case  as  taken." 

And  again  in  another  case  with  the  same  title  (Hughes 
V.  City  of  Momence),  in  164  111.,  on  page  19,  it  is  said : 

"  The  objection  is  made  that  the  bill  of  exceptions  is  not 
sealed  by  the  judge.  What  is  said  in  Hughes  v.  City  of 
Momence,  163  ill.  535,  applies  to  this  case.' - 

While  these  cases  do  not  in  terms  expressly  overrule  the 
previous  decisions  above  referred  to,  they  might  seem  to 
state  the  doctrine  that  the  omission  of  the  seal  of  the  judge 
from  a  bill  of  exceptions  is  a  technical  objection  which  will  be 
considered  as  waived  unless  a  motion  to  strike  the  bill  from 
the  record  is  made  before  the  case  is  taken.  If  satisfied 
that  such  is  the  meaning  of  the  court  in  that  case,  we 
should  certainly  cheerfully  follow  it,  as  in  duty  bound.  But 
it  is  by  no  means  clear  that  such  construction  is  intended 
to  be  given  to  the  language  used,  in  the  absence  of  a  fuller 
statement  as  to  how  and  when  the  objection  was  made  to 
the  reviewing  court,  and  in  view  also  of  the  fact  that  such 
construction  would  apparently  overrule,  in  eflFect,  all  former 
decisions  without  so  doing  in  express  terms.  It  has  hereto- 
fore been  held  that,  lacking  a  seal,  such  a  document  lacks  an 
essential  element  of  validity;  is  not  a  bill  of  exceptions  at 
all;  is  no  part  of  the  record,  and  can  not  therefore  be  looked 
into  by  the  reviewing  court  to  see  what  was  excepted  to  by 
appellant  on  the  trial  below  (Miller  v.  Jenkins,  supra)y  and 
that  there  is  no  help  for  the  court  in  that  respect  except 
through  action  of  the  legislature.  This  suggestion  was 
made  by  the  Supreme  Court  in  1867,  and  still  the  general 
assembly  has  taken  no  action  to  change  the  statute  to 
which,  since  that  time,  there  has  been  protesting  obedience. 
Widows  &  Orphans  Ben.  Ass'n  v.  Powers,  »upra.  If  the  facts 
were  so  stated  in  Hughes  v.  City  of  Momence  as  to  leave 
no  doubt  that  it  was  intended  to  hold  that  the  want  of  seal 
would  be  considered  waived  when  not  made  before  the  case 
is  taken  by  the  reviewing  court,  we  should  gladly   follow 
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the  ruling.  As  it  is  we  deem  it  prudent,  until  the  Supremo 
Court  otherwise  advises  us,  to  adhere  to  the  former  rulings 
of  this  court  hereinbefore  referred  to,  that  we  may  not  un- 
wittingly mislead  the  bar,  and  that  vigilance  in  respect  to 
formalities  required  by  the  statute  may  not  meanwhile  bo 
abated. 

There  are  other  cases  which  may  be  considered  as  bear- 
ing upon  the  question  before  us.  Such  are  Myers  v.  Phil- 
lips, 68  111.  269,  and  Hyde  Park  v.  Dunham,  85  111.  569  (571). 
It  was  held,  in  the  first  of  these  cases,  that  where  a  motion 
had  not  been  made  to  strike  out  an  amended  bill  of  excep- 
tions claimed  to  have  been  unauthorized,  as  not  properly  a 
part  of  the  record,  the  court  would  not  do  otherwise  than 
regard  the  amendment  as  rightfully  made,  and  would  treat 
it  is  as  part  of  the  record.  To  the  same  effect  is  Village 
of  Hyde  Park  v.  Dunham,  85  111.  569  (571),  where  it  did  not 
affirmatively  appear  from  the  record  when  the  bill  of 
exceptions  was  signed  and  sealed.  No  motion  to  strike  it 
out  having  been  made  at  the  proper  time,  it  was  presumed 
to  have  been  filed  in  time  and  regarded  as  rightfully  a  part 
of  the  record.  Cases  of  this  character,  however,  differ  from 
those  where  the  billof  exceptions  has  not  been  sealed,  in 
that  the  latter  fail  to  comply  with  a  statutory  require- 
ment, which  has  been  held  to  be  imperative.  Miller  v. 
Jenkins. 

The  absence  of  the  seal  of  the  court  from  the  certificate 
of  the  clerk  to  the  transcript  of  record  has  been  held  to  be 
fatal.  Cowhick  v.  Gunn,  2  Scam.  418;  Mason  v.  Gibson, 
13  111.  App.  463  (466).  In  Morse  v.  Williams,  4  Scam.  285 
(286),  cited  in  Mason  v.  Gibson,  it  was  held  that  not  being 
properly  certified  for  want  of  seal  to  the  transcript,  the 
case  was  not  in  court,  and  the  motion  to  strike  out  was  sus- 
tained, although  not  made  until  after  joinder  in  error. 

If,  however,  we  considered  the  evidence  as  presented  in 
the  so-called  bill  of  exceptions,  we  should  find  it  so  conflict- 
ing that  we  should  be  compelled  to  regard  the  verdict  of 
the  jury  as  settling  the  question  of  fact.  Cudahy  v.  Powell, 
35  IlL  App.  29.    It  is  said  in  East  v.  Crow,  70  111.  91 : 


Digitized  by  VjOOQ IC 


676  Appellate  Courts  of  Illinois. 

Vol.  86.]  Gunning  v.  The  People. 

"  The  evidence  is  conflicting,  and  there  may  be  some  doubt 
as  to  the  correctness  of  the  finding,  but  on  the  whole  we 
are  not  prepared  to  say  the  jury  did  not  arrive  at  a  correct 
conclusion." 

Such  would  doubtless  be  our  view  if  we  could  consider 
the  supposed  bill  of  exceptions.  In  either  event,  therefore, 
we  should  be  compelled  to  affirm,  as  we  do,  the  judgment 
of  the  Circuit  Court. 


86      676| 
rl89s  165 


Bichard  C.  Gunning  y.  The  People^  etc. 

1.  Bribery— 0/  Toum  Assessor, — In  order  to  charge  an  assessor  of  a 
town  with  the  crime  of  proposing  to  receive  a  bribe  to  reduce  an  assess- 
ment, it  is  necessary  that  the  indictment  should  allege  that  the  property 
upon  which  the  assessment  is  proposed  to  be  reduced  is  within  the  town 
for  which  he  is  the  assessor. 

2,  JuDiciAi.  Notice— 0/  Tovms  in  a  County. ^It  is  a  matter  of 
judicial  cognizance  that  both  the  original  town  of  Chicago  and  the  town 
of  South  Chicago  are  situated  in  Cook  county,  and  judicial  notice  may 
also  be  taken  by  the  boundaries  of  each  one  of  such  towns,  created,  as 
they  were,  by  acts  of  the  legislature  of  the  State. 

8.  Same— <StYua^u)n  of  Lots  and  Blocks  in  a  Town. — A  court  may 
take  judicial  notice  that  an  aUeged  lot  and  block  are  situated  within 
that  part  of  the  original  town  of  Chicago  which  is  within  the  south 
town,  and  not  in  either  the  north  or  west  town  of  Chicaga 

4.  Imyicrws^^T— Allegations  of  Intent. ^Jt  a  statute  creating  an 
offense  is  silent  concerning  the  intent,  there  need  be  no  intent  alleged 
in  an  indictment  for  an  offense  under  it 

5.  Intent— Jn  Criminal  Acts. — Where  an  act  is  criminal  in  its  very 
nature,  it  ib  prima  facie  evU,  in  intent,  and  the  intent  need  notbe  aU^^ 
unless  the  law  has  made  it  affirmatively  or  descriptively  an  element  in 
the  offense. 

Error  to  the  Criminal  Court  of  Cook  County;  the  Hon.  Richabd  S. 
TuTHiLL,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1899.     Affirmed.    Opinion  filed  January  80,  1900. 

Edward  H.  Morris,  attorney  for  plaintiff  in  error. 

Charles  S.  Deneen,  State's  Attorney,  for  defendant  in 
error;  Willard  M.  McEwen,  Assistant  State's  Attorney,  of 
counsel. 
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Mb.  Justice  Shepard  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  was  indicted,  tried  and  convicted, 
and  a  fine  of  $3,500  was  imposed  upon  hira,  and  this  writ 
of  error  to  review  the  proceedings  against  him  has  been 
sued  out. 

The  indictment,  shortly  stated,  charges  the  plaintiflf  in 
error  with  having  corruptly  solicited  a  bribe  to  influence 
his  official  action,  as  assessor  of  the  town  of  South  Chicago, 
in  the  matter  of  reducing  the  assessment,  for  the  year  1897, 
upon  the  following  described  real  estate,  to  wit : 

"  Lot  one  of  the  assessor's  re-subdivision  of  sub-lots  one 
to  five  of  the  assessor's  division  of  lots  one  to  five,  in 
block  fifty-eight,  of  the  original  town  of  Chicago,  together 
with  the  building  thereon,  commonly  known  as  the  Reliance 
building,  and  the  other  improvements,  all  in  said  county  of 
Cook,  in  the  State  of  Illinois  aforesaid." 

There  are  numerous  counts  in  the  indictment,  but  the 
description  of  the  property  is  the  same  in  all,  with  an 
addition  in  some  of  them  as  to  its  ownership. 

Appropriate  motions  and  exceptions  were  made  and  pre- 
served in  the  trial  court  to  require  a  consideration  by  us  of 
all  questions  we  shall  pass  upon. 

The  facts,  as  charged  in  the  indictment,  that  plaintiflf  in 
error  was  the  assessor  for  said  town  of  South  Chicago,  at 
the  time  alleged,  is  not  controverted,  nor  that  the  statute 
provides  for  the  punishment  by  fine  not  exceeding  $5,000 
for  the  oflTense  charged,  in  case  of  conviction  therefor. 

The  point  that  it  is  not  shown  by  the  allegations  of  the 
indictment  that  the  property,  concerning  which  it  is  alleged 
the  plaintiflf  in  error  proposed  to  accept  a  bribe  to  influence 
his  official  action,  is  situated  within  the  town  of  South 
Chicago,  has  been  urged  upon  us  with  much  ability  and  per- 
suasiveness, and  has  caused  us  considerable  hesitation. 

It  must  be  admitted,  and  counsel  for  the  people  do  sub- 
stantially concede,  that  in  order  to  charge  an  assessor  of 
the  town  of  South  Chicago  with  the  crime  of  proposing 
to  receive  a  bribe  to  reduce  an  assessment,  it  is  necessary 
that  the  indictment  should  allege  that  the  property  upon 
which  the  assessment  is  proposed  to  be  reduced  is  within 
the  town  of  South  Chicago. 
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The  indictment  locates  the  particular  property  in  "  Block 
fifty-eight  of  the  original  town  of  Chicago,"  in  the  county 
of  Cook. 

Unquestionably  it  is  a  matter  of  judicial  cognizance  that 
both  the  original  town  of  Chicago  and  the  town  of  South 
Chicago  are  situated  in  Cook  county,  and  judicial  notice 
may  also  be  taken  of  the  boundaries  of  each  one  of  such 
towns,  created,  as  they  were,  by  acts  of  the  legislature  of 
the  State.  Judicial  notice  may  also  be  taken  of  the  bound- 
aries of  the  various  other  towns  under  township  organiza- 
tion in  Cook  county,  and  we  are  bound  to  know,  therefore, 
that  the  original  town  of  Chicago  includes  parts  of  the,  at 
present,  three  distinct  towns  of  South  Chicago,  North 
Chicago  and  West  Chicago,  and,  with  nothing  else  to  aid 
the  indictment,  the  alleged  lot  and  block  may  as  w^ell  be 
situated  in  the  north  or  west  town  as  in  the  south  town. 

Whether  we  may  go  further  and  take  judicial  notice 
that  the  alleged  lot  and  block  are  located  within  that  part 
of  the  original  town  which  is  within  the  south  town,  and 
not  in  either  the  north  or  west  town,  is  the  question. 

It  is  said,  in  1  Greenleaf  on  Evidence  (13th  Ed.),  on  page 
10,  that "  courts  will  generally  take  notice  of  whatever  ought 
to  be  generally  known  within  the  limits  of  their  jurisdic- 
tion," and,  in  note  5  on  the  same  page,  it  is  said  : 

"  There  is  not  much  consistency  in  the  cases,  and  possibly 
this  may  result  from  the  fact  that  diflferent  judges  may 
assume  that  what  is  or  is  not  known  to  them  is  or  is  not 
generally  known." 

It  is  said  in  Harmon  v.  City  of  Chicago,  110  UK  400  (on 
page  413),  that  the  court  "  may,  of  its  own  motion,  take 
judicial  notice  of  what  is  generally  known"  with  reference 
to  the  proximity  of  the  bituminous  coal  fields  of  the  State  to 
the  city  of  Chicago,  and  of  the  use  that  is  made  of  soft  coal 
in  the  manufacturing  industries  of  that  city.  And  again, 
in  the  comparatively  recent  case  of  Sever  v.  Lyons,  170  UL 
395,  it  was  held,  in  the  language  of  the  court : 

"Where  the  person  entitled  to  homestead  is  the  owner 
of  more  than  one  lot,  the  court  will  take  judicial  notice  of 
the  subdivision  of  the  town  and  city  property  into  separate 
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blocks  and  lots,  for  the  purpose  of  determining  what  lot  of 
land  is  covered  by  the  exemption,"  citing  a  similar  holding 
in  Gardner  v.  Eberhart,  82  111.  316. 

We  are  not  at  liberty  to  disregard  what  seems  to  be  so 
plain  a  holding  by  the  Supreme  Court,  that,  in  order  to 
determine  the  location  of  a  lot  of  land  for  one  purpose, 
judicial  notice  will  be  taken  of  a  subdivision  into  blocks  and 
lots  of  town  or  city  property,  and  ourselves  hold  that  for 
the  determination  of  the  location  of  a  lot  and  block  for 
another  purpose  such  notice  can  not  be  taken.  It  may  be 
also  said  that  reasonable  certainty  in  the  description  of  the 
property,  with  respect  of  which  the  punishable  offense  was 
committed,  is  all  that  is  required.  Too  much  nicety  and 
strictness  in  such  respect  tends  more  to  the  evasion  than 
the  investigation  of  the  real  oflFense.  White  v.  People,  179 
111.  356. 

It  was  proved  that  the  particular  real  estate  in  question 
is  situated  within  the  south  town,  and  though  such  proof 
could  not  of  itself  aid  the  indictment,  we  must  hold,  in  view 
of  what  we  have  said,  that  the  proof  and  the  allegations 
corresponded  in  respect  of  the  property  described  in  the 
indictment.  , 

There  is,  however,  another  view  of  the  indictment,  which 
the  majority  of  the  court  are  of  opinion  aids  it.  The  charge 
is  in  effect  that  the  plaintiff  in  error,  as  assessor,  solicited  a 
bribe  for  the  violation  by  himself  of  an  official  duty.  Such 
official  duty  could  be  violated  by  him  only  in  connection 
with  property  concerning  the  assessment  of  which  he  could 
officially  act,  and  hence,  only  concerning  property  situated 
within  the  town  for  which  he  was  assessor.  Such  charge 
is  thought  to  be  equivalent  to  a  charge  that  the  property 
was  situated  in  the  town  of  South  Chicago,  for  which  he 
was  the  assessor. 

It  is  next  said  that  the  indictment  is  defective  in  failing 
to  charge  the  intent. 

The  specific  section  (32)  of  the  Criminal  Code,  under 
which  it  seems  to  be  agreed  the  plaintiff  in  error  was  in- 
dicted and  tried,  does  not  mention  the  element  of  intent 
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with  which  a  bribe  shall  be  solicited  or  agreed  to  be 
received. 

Bishop,  in  his  work  on  Criminal  Procedure,  Vol.  1,  Sec. 
523  (3d  Ed.),  says  that,  subject  to  exceptions  referred  to  by 
him,  "  the  rule  is,  that  if  a  statute  creating  an  offense  is 
silent  concerning  the  intent,  there  need  be  no  intent  alleged 
in  the  indictment."  See  also  McCutcheon  v.  People,  69 
111.  601. 

Doubtless,  wherever  the  statute  makes  the  intent  an  ele- 
ment of  the  offense  it  must  be  alleged,  and  this  is  particu- 
larly true  where  an  act  is  innocent  in  its  nature,  but  becomes 
criminal  by  reason  of  some  accompanying  evil  intent  in  its 
doing.  But  where  an  act  is  criminal  in  its  very  nature  it  is 
prima  facie  evil  in  intent,  and  the  intent  need  not  be 
alleged,  unless  the  law  Tias  made  it  affirmatively  or  descrip- 
tively an  element  .in  the  offense.  1  Bishop,  Crim.  Procj 
Secs.*^  521-525. 

Here,  although  the  evil  intent  with  which  the  alleged  solic- 
itation of  a  bribe  is  not,  in  so  many  words,  alleged,  it  is 
involved  in  the  allegations  of  the  indictment,  and  is  infera- 
ble from  the  indictment  as  a  natural  and  legal  consequence 
of  the  act  of  soliciting  a  bribe  that  is  alleged. 

The  remaining  points,  that  the  proof  failed  to  support  the 
allegations  of  the  indictment  and  that  error  was  committed 
in  the  giving  of  instructions  to  the  jury,  may  be  considered 
together,  for  the)''  are  closely  related. 

The  indictment  charged  in  effect  that  the  thing  proposed 
to  be  done  by  the  plaintiff  in  error,  for  the  bribe  proposed, 
was  to  reduce  the  assessed  valuation  on  the  described  prem- 
ises from  1 100,000  to  an  assessed  valuation  of  $91,970. 

It  was  proved  that  the  assessed  valuation  as  returned  to 
the  county  clerk  was  $100,000,  and  though  there  was  other 
evidence,  in  the  written  memorandum  furnished  by  plaintiff 
in  error  and  the  testimony  of  Fellows,  that  the  alleged  cor- 
rupt proposal  had  reference  to  reducing  the  assessed  valua- 
tion from  $130,000  to  the  amount  of  $91,970,  which  was  the 
assessed  valuation  for  the  previous  year,  we  can  not  say  that 
the  jur\^  were  not  justified  in  finding  that  the  charge  was 
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proved  as  laid  in  the  indictment.  The  really  material  part 
of  the  charge  was  that  in  consideration  of  the  payment  of 
the  proposed  bribe  the  assessed  valuation  of  the  property 
would  be  reduced. 

True,  the  conversation  in  which  the  alleged  corrupt  pro- 
posal was  made  was,  in  its  most  particular  part,  explicitly 
denied  by  two  witnesses  produced  in  behalf  of  the  plaintiff 
in  error,  and  was  supported  by  only  one  witness  in  behalf 
of  the  State,  but  it  was  for  the  jury  to  say  which,  if  any, 
of  the  witnesses  were  unworthy  of  belief,  and  their  verdict 
having  been  sanctioned  by  the  trial  judge,  who  saw  and 
heard  the  witnesses,  and  observed  their  manner  of  testify- 
ing, it  is  not  permissible  for  us,  for  anything  appearing  in 
this  record,  to  set  aside  the  verdict. 

The  instruction  that  is  complained  of  was  based  upon  the 
theory  that  there  was  evidence  of  a  proposal  by  the  plaintiff 
in  error  to  reduce  the  assessed  valuation  to  the  sura  of 
$91,970,  and,  in  view  of  what  we  have  said,  the  instruction 
was  not  erroneous.        ' 

Having  considered  the  entire  record  we  are  unable  to  say 
wherein  any  substantial  error  has  been  committed,  and 
there  remains  for  us  nothing  but  to  affirn^  the  judgment, 
which  is  done  accordingly.     Affirmed. 


J.  B.  Sanborn  Co.  v.  Marquette  Bnilding  Co.,  Owen  F. 
Aldis,  Central  Chicago  Building  Co.  and  Cliarles  and 
Jeannette  Schonlau. 

1.  Tenant— itecovery /or  an  Unwarranted  Interference  with  his  Pos- 
session,— An  action  wiU  lie  for  an  unwarranted  interference  with  the 
possession  and  enjoyment  of  a  leasehold  estate. 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon.  John  C. 
Garver,  Judge,  presiding.  Heard  in  this  court  at  the  March  tenn, 
1899.    Reversed  and  remanded.    Opinion  filed  February  5,  1900. 

Statement. — This  is  a  suit  brought  b\'  appellant  a^rainst 
appellees  to  recover  damages  for  an  alleged  interference 
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with  appellant's  enjoyment  of  premises  demised  to  it.  By 
written  lease  of  May  11,  1889,  the  Central  Chicago  Build- 
ing Company,  one  of  appellees,  leased  to  appellant  room  41, 
situated  on  the  fifth  floor  of  the  Honore  block,  Chicago,  to 
be  used  for  office  purposes,  and  for  no  other  purpose,  from 
May  15,  1889,  to  April  30,  1893.  At  the  time  this  lease 
was  made,  and  for  many  years  prior  thereto,  the  Honore 
block  was  kept  and  operated  as  an  office  building,  and  was 
occupied  by  lawyers,  real  estate  men  and  others  for  office 
purposes.  The  plaintiff  is  a  mercantile  and  collecting 
agency.  In  the  latter  part  of  1899  the  defendant,  the  Mar- 
quette Building  Company,  became  owner  of  the  building 
and  continued  to  be  owner  down  to  and  including  the  time 
of  the  occurrences  complained  of  in  the  declaration.  The 
building  was  used  as  an  office  building  from  the  time  appel- 
lant's lease  was  made  until  about  May  1, 1892.  By  a  written 
lease,  dated  April  23,  1892,  between  the  Marquette  Build- 
ing Company,  lessor,  and  Charles  and  Jeannette  Schonlau, 
lessees,  the  Marquette  Company  leased  the  entire  building 
to  the  Schonlaus,  to  be  occupied  for  ordinary  business  pur- 
poses and  for  a  first-class  hotel,  and  for  no  other  purpose, 
from  May  1,  1892,  to  May  1,  1893,  and  for  a  first-class 
hotel,  and  for  no  other  purpose,  from  May  1, 1893,  to  Octo- 
ber 31,  1893.  Said  lessees  were  authorized  to  make  such 
reasonable  alterations  as  should  be  necessary  to  prepare  the 
building  for  use  as  a  hotel  or  lodging  house;  but  no  changes 
were  to  be  made  unless  approved  in  writing  by  Aldis,  Aldis 
&  Northcote.  This  lease  was  made  subject  to  thirty-five 
enumerated  leases,  among  them  the  lease  to  appellant.  The 
Schonlaus  were  to  receive  the  rents  accruing  on  these 
thirty-five  leases.  This  lease  was  signed  by  the  Marquette 
Building  Company,  by  Owen  F.  Aldis,  its  president. 

Pursuant  to  this  lease  the  Schonlaus  took  possession  of 
the  buiFding,  and  shortly  after  May  1, 1892,  b^an  to  make 
alterations  to  fit  up  the  building  for  hotel  purposes.  The 
alterations  continued  during  the  months  of  May,  June  and 
July,  and  were  completed  about  August  1,  1892,  under  the 
direction  of  the  Schonlaus.    The  main  entrance  on  Dear- 
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born  street  was  changed  into  a  hotel  oflBce.  It  took  about 
thirty  days  to  make  the  change,  during  which  time  that 
entrance  was  obstructed  part  of  the  time  by  scaffolding, 
piles  of  lumber  and  plaster,  so  that  access  through  it 
was  difficult,  and  for  a  portion  of  the  time  it  was  impossible 
to  get  through  this  hall.  The  elevator  at  the  main  entrance 
was  closed  part  of  the  time.  The  bulletin  board,  containing 
a  list  of  tenants,  was  taken  down.  There  was  a  side 
entrance  on  Adams  street,  where  there  was  an  elevator  used 
for  both  freight  and  passengers.  During  the  alterations 
this  elevator  was  run  only  a  part  of  the  time.  When  it  was 
not  busy  with  freight  it  carried  passengers,  but  when  the 
building  was  being  turned  into  a  hotel,  this  elevator  was 
busy  with  freight.  Part  of  the  time  the  Adams  street 
entrance  was  obstructed.  When  the  alterations  were  com- 
pleted this  entrance  was  used  as  a  ladies'  entrance  to  the 
hotel. 

At  the  time  the  hotel  was  being  furnished  the  halls  were 
obstructed  by  furniture.  On  one  or  two  occasions  this  fur- 
niture was  piled  up  against  appellant's  office  door,  so  as  to 
entirely  close  it. 

In  August,  1892,  the  hotel  was  opened  for  business, 
and  on  September  21,  1892,  appellant  moved  out  of  the 
building. 

Appellant  presented  evidence  tending  to  show  loss  and 
injury  by  reason  of  the  changes  in  the  building  and  the 
obstruction  of  the  halls  and  entrances.  It  claimed,  among 
other  items,  loss  occasioned  by  expense  for  new  station- 
ery after  moving  into  new  offices,  the  difference  in  rent 
which  it  was  obliged  to  pay  for  the  new  offices,  and  a  gen- 
eral loss  of  profits  in  its  business. 

The  issues  were  tried  with  a  jury,  and  at  the  close  of  the 
evidence  for  the  plaintiff,  appellant  here,  the  court  peremp- 
torily directed  a  verdict  for  appellees.  From  judgment 
upon  that  verdict  this  appeal  is  prosecuted. 

Charles  P.  Abbey,  attorney  for  appellant. 

Bentley  &  BuKUNG,  attomeys  for  appellees. 
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Mr.  Presiding  Justiob  Sears  delivered  the  opinion  of  the 
court. 

This  suit  was  brought  in  an  action  on  the  case.  The  fourth 
ground  urged  for  granting  a  new  trial  below,  and  the 
fourth  assignment  of  error  here,  present  the  same  objec- 
tion, viz.,  that  the  court  erred  in  directing  a  verdict  for 
defendants,  appellees  Charles  and  Jeannette  Schonlau.  We 
are  of  opinion  that  the  contention  of  appellant  in  this 
regard  must  be  sustained. 

The  question  of  whether  the  interferences  with  the  pos- 
session of  appellant  amounted  to  an  eviction,  is  not  nec- 
essarily here  involved.  The  directing  of  a  verdict  for 
appellees  raises  the  broader  question  of  whether  there  has 
been  such  an  interference  as  would  constitute  ground  of 
action  against  any  of  the  appellees,  whether  it  amounted  to 
an  eviction  or  not.  The  action,  so  far  as  it  can  be  sustained, 
is  not  based  upon  any  breach  of  covenants  of  the  lease,  or 
upon  any  contractual  ground  whatever,  but  upon  an  unwar- 
ranted interference  with  the  possession  of  appellant.  In- 
asmuch as  the  evidence  fails  to  disclose  any  act  upon  the 
part  of  the  Central  Chicago  Building  Company,  the  Mar- 
quette Building  Company,  or  Owen  F.  Aldis,  which  could 
be  construed  as  an  interference  with  the  possession  of  ap- 
pellant, and  as  no  action  upon  contractual  obligation  is  here 
involved,  the  ruling  pf  the  court,  in  directing  a  verdict  of 
not  guilty  as  to  these  appellees,  was  proper.  But  while  the 
court  was  warranted  in  thus  directing  a  verdict  for  the 
three  appellees  named,  it  was  error  to  direct  a  like  verdict 
for  appellees  Charles  and  Jeannette  Schonlau,  for  the  evi- 
dence shows  that  they  did  cause  the  acts  to  be  done  by 
which  the  appellant  claims  to  have  been  injured.  Nor  does 
the  right  to  a  recovery  depend  alone  upon  the  right  of  the 
Schonlaus  to  make  alterations  in  the  building  or  to  change 
it  in  part  into  a  hotel.  Although  the  contract  of  leasing, 
to  which  the  Schonlaus  became  party,  imposed  no  limita- 
tion upon  the  lessors  by  which  they  were  precluded  from 
using  a  part  of  the  premises  for  a  hotel,  and  making  such 
changes  as  were  incident  thereto  and  necessary,  yet  a  recov- 
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ery  might  be  had  for  any  wrongful  invasion  or  interference 
with  appellant's  rights  in  the  premises,  done  in  the  course 
of  reconstruction  of  the  building.  That  an  action  will  lie 
for  such  unwarranted  interference  with  the  possession  and 
enjoyment  of  a  leasehold  is  well  settled.  Chapman  v. 
Kirby,  49  III.  211;   Glickauf  v.  Maurer,  75  lU.  289. 

The  trial  court  should  have  submitted  to  the  jury  the 
question  of  injury  to  appellant  through  such  acts,  if  any, 
of  appellees  Schonlau. 

It  is  urged  by  appellant  that  there  is  as  well  a  right  of 
recovery  against  the  other  appellees.  This  contention  is 
not  tenable.  There  is  no  evidence  to  show  that  the  work 
of  reconstruction  was  participated  in,  or  the  method  of 
accomplishing  it  authorized,  affirmed  or  ratified  by  any  of 
the  other  appellees. 

The  permission  given  to  the  Schonlaus,  by  the  contract 
of  the  Marquette  Building  Company,  to  alter  the  building 
into  a  hotel,  was  made  expressly  subject  to  the  thirty-five 
leases  of  tenants,  including  appellant.  There  is  no  evidence 
to  show  that  this  company  or  Aldis  ever  approved  in  writ- 
ing of  the  plans  of  reconstruction,  or  had  any  knowledge  or 
notice  of  the  acts  by  which  the  reconstruction  was  accom- 
plished. 

We  do  not  regard  the  cases  cited  by  counsel  for  appel- 
lant in  this  behalf  as  being  in  point.  They  are  decisions 
in  cases  where  it  was  either  sought  to  defend  in  actions  for 
rent  or  to  recover  damages  for  breach  of  a  covenant  of  the 
lease;  in  each  case  the  defense  or  the  action  being  based 
upon  the  contract. 

The  language  of  this  court  in  Mendel  v.  Fink,  8  III.  App. 
378,  Mr.  Presiding  Justice  McAllister  speaking,  is  applica- 
ble to  the  case  nnder  consideration : 

"A  liability  upon  contract,  express  or  implied,  being  ex- 
cluded from  the  consideration  of  the  case,  then  the  question 
arises,  what  circumstances  should  be  shown  in  order  to  fix 
the  landlord  with  responsibility  for  the  damages  in  question  ? 
*  *  *  If ,  however,  they  (the  premises)  were  not  under 
his  management,  or  that  of  his  servants,  but  were  under  the 
management  of  a  tenant  or  tenants,  and  the  latter  made 
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negligent  use  of  them,  the  landlord  would  not  be  responsi- 
ble. The  basis  of  a  liability  in  the  absence  of  a  contract 
must,  therefore,  be  laid  in  some  act  of  malfeasance  on  the 
part  of  the  landlord,  or  negligence  in  him  or  his  servants, 
resulting  in  the  injury."     Greene  v.  Hague,  10  111.  App.  598. 

We  are  of  the  opinion  that  in  directing  a  verdict  of  not 
guilty  as  to  appellees  Central  Chicago  Building  Company^ 
Marquette  Building  Company  and  Owen  F.  Aldis,  the  ruling 
of  the  trial  court  was  proper,  and  that  in  the  directing  of  a 
like  verdict  as  to  appellees  Charles  Schonlau  and  Jeannette 
Schonlau  there  was  error.  Therefore  the  judgment  is 
reversed  and  the  cause  remanded.  Appellant  will  recover 
its  costs  in  this  court  against  appellees  Charles  Schonlau 
and  Jeannette  Schonlau.     Beversed  and  remanded. 


William  Skakel  ?•  The  People,  etc. 

1,  Appellate  Coubt  JumsDicmoJU—ConstiUttional  Questions.— The 
Appellate  Court  has  no  jurisdiction  of  questions  involving  the  validity 
of  a  statute  or  the  proper  construction  of  a  constitutional  provision. 

Error  to  the  Criminal  Court  of  Cook  County;  the  Hon.  Joseph  E.  Gary, 
Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1899.  Dis- 
missed for  want  of  jurisdiction.    Opinion  filed  February  5,  1900. 

W.  A.  FosTBB,  attorney  for  plaintiff  in  error. 

Charles  S.  Denern,  State's  Attorney,  for  defendant  in 
error;  A.  C.  Barnes,  Assistant  State's  Attorney,  of  counsel. 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 

At  the  July  term,  1897,  of  the  Criminal  Court  of  Cook 
County,  plaintiff  in  error  was  indicted  for  operating  a  tape 
machine,  in  violation  of  section  1  of  an  act  in  force  June 
21, 1895.  1  S.  &  C.'s  Stat.,  Crim.  Code,  par.  266.  At  the 
same  term  he  was  admitted  to  bail.  At  each  of  the  July, 
August,  September  and  October  terms,  1898,  he  appeared 
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in  court  on  the  first  day  of  the  term,  in  person  and  by  his 
attorney,  and  demanded  a  trial,  which  was  not  granted. 
PlaintifiF  in  error  was  tried  and  convicted  at  the  November 
term,  1898,  of  the  court.  Before  the  trial  commenced  he 
filed  a  plea  which  his  counsel  calls  a  plea  in  abatement, 
which  is,  in  effect,  a  motion  for  his  discharge  on  account  of 
delay  in  bringing  him  to  trial,  and  which  the  court  over- 
ruled. He  has  assigned  as  error  the  overruling  of  this  plea 
or  motion,  and  also  the  refusal  of  the  court  to  discharge 
hipi  at  the  November  term,  1898.  The  statute  in  relation 
to  the  trial  of  persons  indicted  for  criminal  offenses  and 
admitted  to  bail,  is  as  follows : 

"  If  any  such  person  shall  have  been  admitted  to  bail  for  an 
alleged  offense  other  than  a  capital  offense,  he  shall  be  en- 
titled, on  demand,  to  be  tried  at  some  term  commencing 
within  four  months  after  he  has  been  admitted  to  bail,  if 
there  is  a  term  of  court  within  that  time  at  which  he  may 
be  tried;  if  not,  then  at  the  first  term  after  the  expiration 
of  said  four  months;  Provided^  that  if  the  court  shall  be 
satisfied  that  due  exertions  have  been  made  to  procure  the 
evidence  on  behalf  of  the  people,  and  that  there  is  reason- 
able ground  to  believe  such  evidepce  may  be  procured  at 
the  next  term  or  at  some  term  to  commence  within  seventy 
days  thereafter,  the  court  may  continue  the  cause  to  such 
term." 

Counsel  for  plaintiff  in  error  contends  that  this  statute  is 
unconstitutional,  in  that  it  is  contrary  to  the  provision  of 
the  Constitution  declaring  the  right  of  one  accused  of  a 
criminal  offense  to  a  *'  speedy  public  trial."  The  question 
of  the  proper  construction  of  this  provision  of  the  Constitu- 
tion is  argued  by  counsel  for  plaintiff  in  error.  The  ques- 
tion of  the  validity  of  the  statute  and  also  the  question  of 
the  proper  construction  of  the  constitutional  provision 
referred  to,  are  also  argued  by  counsel  for  the  people. 
These  questions  being  involved,  and  we  being  without 
jurisdiction  to  consider  and  decide  them,  the  writ  of  error 
will  be  dismissed.  Writ  of  error  dismissed  for  want  of  juris- 
diction. 
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INSURANCE— Change  of  title  by  death  does  not  work  a  forfeit- 
ure of  the  policy 463 

What  constitute  warranties 427 

INSURER— Master  is  not— Master  and  servant 89 

INTENTION— Of  the  legislature— Conviction  for  embezzlement 

under  criminal  code 174 

INTENT— Allegations  of— Indictment 676 

In  criminal  acts 676 

INTENTION— Shown  by  declarations  of  deceased  persons — Gifts. .  479 

Of  party  as  to  fixtures 635 

INTEREST— On  foreclosure  decrees 668 

On  invoices 544 

INTERESTED  WITNESS— Testimony  of,  to  facts  inherently  im- 
probable   57 

INTERPLEADER— What  judgment  entitled  to 864 

INTERLOCUTORY  ORDER— Of  in  junction— Appeal  from 854 

IN  VOICES— Interest  on 544 
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J 

JAN ITORS— In  court  houae— SheriflEs  to  appoint 502 

JOINT  NOTE— Death  of  principal  maker— Sureties 474 

JUDGMENT— Execution  issued  within  twenty  days  after  entering  160 

Of  confession  for  rent 274 

On  demurrer— Entering 41>2 

Where  there  has  heen  a  failure  to  enter  a  proper 505 

Entering  nunc  pro  tunc  after  term— Ck)urt8 505 

When  not  to  be  reversed 241 

When  final 286 

For  costs  and  nominal  damages— Replevin  bond 251 

Amendments  in  form  or  substance 287 

Subsequently  reversed 865 

Discharge  of  gamish^e— Costs 865 

By  default— Setting  aside 446 

««        **     — Den3ring  application  to  overrule — Practice 446 

««        •<     — Defendant  asking  to  set  aside  must  show  specific 

facts 447 

Power  of  cotu*ts  over 129 

An  interpleader  entitled  to  what 864 

Where  the  declaration  will  not  sustain— Verdicts 89 

Power  of  County  Courts  to  enter  satisfaction  of 128 

JUDGMENT  BY  CONFESSION— When  collusively  entered 70 

Where  the  judgment  debtor  alone  can  impeach  it 70 

JUDICIAL  NOTICE— Of  what  courts  will  take. 888 

Of  its  own  records 888 

Of  towns  in  a  county 676 

Situations  of  lots  and  blocks  in  a  town 676 

JURISDICTION- Entry  of  appearance— Appeals  from  justices 555 

Appeals  from  justices — Co-defendants 555 

Lost  by  irregular  continuance — Justice  of  the  peace 480 

When  court  of  equity  will  retain 526 

Of  Appellate  Court  in  cases  relating  to  the  revenue 522 

JUROR— Misconduct— What  is  not 432 

JURY — Duty  to  obey  the  instructions  of  the  court 268 

When  negligence  is  a  question  for 257 

Instructions  invading  the  province  of 186,  401 

Ordinary  care  a  question  for 144 

Right  to  view  the  premises— Damages 392 

When  view  of  the  premises  should  be  refused 398 

Province  of— Questions  of  fact 561 

JURY  TRIAL— Not  a  matter  of  right— Gambling. 530 

JUSTICE  OF  THE  PEACE— Issuing  execution   within  twenty 

days  after  entering  judgment 160 

Presumption  as  to  requiring  oath  before  issuing  execution. ...  160 

Jurisdiction  lost  by  irregular  continuance 480 

Taking  causes  under  advisement  indefinitely 480 
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L 

LANDLORD  AND  TENANT— What  is  a  reecission  of  contract  of 


270 

Waiver  of  breach  and  notice  in  lease 271 

Fraudulent  concealment  by  the  lessor 873 

LEADING  QUESTIONS- Evidence 60 

LEASE — Of  premises  for  gambling  purposes 836 

Under  seal  not  to  be  changed  by  parol 836 

Waiver  of  breach  and  notice  in— Landlord  and  tenant 271 

LEGATEES — When  they  must  account  for  money  received— Ad- 
ministration of  estates 526 

LESSOR— Fraudulent  concealment  by— Landlord  and  tenant 873 

LIABILITY— On  promissory  note— Denial  of— Pleading 519 

Partner  and  individual — Marshaling  assets 523 

LIBEL — Charge  of  *'  shameless  skullduggery,**  actionable 432 

LICENSE— Proving  negative  averments— Practice 276 

Where  collaterally  involved— Practice 276 

Not  required  under  the  horseshoers*  act 276 

LIENS — For  rent— Priorities— Voluntary  assignments 664 

LIMITATIONS— Amendments  to  declaration 282 

LIQUIDATED  DAMAGES— Penalties— Bonds 576 

Whether  bonds  are  penalties  or 576 

LOAN  BROKER— Negotiating  loans  upon  real  estate 450 

Authority  to  loan  is  not  authority  to  collect 450 

Authority  to  receive  interest  on  a  negotiable  instrument 450 

M 

MALA  PROHIBIT  A— Recoveries 618 

MANDAMUS — To  compel  the  civil  service  commission  to  act 547 

As  against  public  officers 547 

MARSHALING  ASSETS— Partnership  and  individual  liabilities. .  523 
MASTER  AND    SERVANT— Master  must  provide  a  reasonably 

safe  place  for  the  servant 144 

Servant  has  a  right  to  rely  upon  the  performance  of  the  master's 

duty 144 

Using  defective  machinery 454 

Employe  to  note  and  report  defects 454 

Duty  of  the  master 89,  418 

Master  not  an  insurer 89 

Master's  liability  for  negligent  acts  of  the  servant 88 

When  the  servant  deviates  from  his  line  of  employment 88 

MASTER  IN  CHANCERY— Findings,  when  conclusive 48 

MATTERS  OF  FORM -Amendments  in— Practice 878 

MAXIMS-In  equity 842 
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MEASURE  OF  PROOF— Recovery  for  pereonal  injuries— Negli- 
gence   375 

MORTGAGEE— Action  of  wavte  can  not  be  maintained  by 168 

Rights  under  the  insecurity  clause 585 

MORTGAGES— Not  assignable  at  law 341 

Duty  of  assignee  to  give  notice. 341 

Rights  of  the  assig^iee — Notice 841 

As  between  the  mortgagor  and  an  assignee 341 

What  the  assignee  takes » 341 

Duties  of  the  mortgagor 342 

Delivery  as  to 101 

What  constitutes  a  mortgage  in  equity 193 

Assignable  in  equity 193 

What  is  a  release 193 

Deed  may  be  shown  to  be  a  mortgage 202 

Where  a  deed  is  at  common  law 202 

Condition  performed— Subsequ^it  incumbrancer 101 

Practice  in  foreclosing 416 

Rule  of  construction 416 

MORTGAGE  FORECLOSURE— Solicitor's  fees 186 

Of  chattel  mortgage  under  the  act  of  1899.   440 

Order  of  court,  when  unnecessary 440 

MORTGAGOR— Mortgage  as  between  assignee  and— Mortgages. . .  341 

Duties  of— Mortgages 342 

MOTORMEN— On  street  railways— Duty  of 487 

MULTIPLICITY  OF  SUITS— Bills  tQ  prevent— Equity  practice. . .  288 

MUTUAL   BENEFIT  ASSOCIATIONS— Delmquent    members- 
Cancellation  of  certificates 815 

When  a  formal  declaration  of  forfeiture  is  not  necessary 315 

Forfeiture  not  waived  by  mailing  notice  of  assessment  after 

death 815 

Effect  of  mailing  notice  to  delinquent  member  after  his  death.  815 

N 

NEGLIGENCE— When  the  master  is  not  liable 88 

Must  be  proved 268 

Insufiicient  proof  of 152 

What  is  contributory 486 

Burden  of  proof  in  suits  for 443 

Servant  using  defective  machinery— Master  and  servant 454 

Prima  facte  case— City  ordinance 257 

Recovery  for  personal  in  juries— Measure  of  proof 875 

Loss  of  money  by  a  passenger 610 

Ordinarily  a  question  of  fact 647 

When  a  question  for  the  jury , .  257 

NEGLIGENT  ACT— Death  from— Pleading 282 

NEGOTIABLE  PAPER— Duty  of  maker  at  time  of  payment. ....  450 

NOMINAL  DAMAGES— And  judgment  for  costs— Replevin  bond  251 
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NON  DAMNinCATUS— Plea  of,  to  actions  on  bonds. 676 

NOTES— Duty  of  banks  receiving  for  collection 465 

NOTICE— Injunction  without 548 

Of  appointment  of  receiver — Presumptions 549 

Appointment  of  receiver  without — Estoppel  to  question 549 

What  is  sufficient  to  put  a  purchaser  upon  inquiry 117 

Provisions  of  promissory  notes  as 117 

Of  unlawful  release  of  trust  deed — Trustee 117 

Power  to  dispose  of  trust  property — ^Trustee 117 

Appointment  of  a  receiver— Practice 680 

Liability  of  a  purchaser  after— Agency 186 

Proof  of— Forcible  entry  and  detainer — Service 467 

What  is  sufficient  proof  of — Forcible  entry  and  detainer 467 

In  lease^Waiver  of — Landlord  and  tenant 271 

Duty  of  the  assignee  to  give — Mortgage 841 

Rights  of  the  assignee— Mortgages 841 

Of  acceptance  of  guaranty  may  be  inferred 217 

Of  assessment — Forfeiture  not  waived  by  mailing  after  mem- 
ber's death— Mutual  benefit  associations 815 

Effect  of  mailing  to  delinquent  member  after  his  death 815 

To  an  agent,  notice  to  his  principal 881 

Signs  of  servitude 881 

o 

OBJECTIONS— Not  covered  by  assignment  of  errors— Appellate 

Court  practice 246 

To  depositions,  when  to  be  taken 186 

Must  be  specifically  made — Evidence 60 

ORAL  STATEMENTS— Court  records  can  not  be  impeached  by . .  460 
ORAL  TESTIMONY— When  competent— Evidence  tending  to  con- 
tradict written  agreement 212 

ORDERS— Imposing  fines— Sufficiwicy  of— Contempt 558 

ORDER  OF  COMMITMENT— Erroneous— Contempt 238 

ORDINANCES— Running  trains  at  a  greater  rate  of  speed  than 

allowed  by 585 

ORDINARY  CARE— A  question  for  the  jury 144 

P 

PARENT  AND  CHILD— Status  of —Foreign  decrees 20 

PAROL  EVIDENCE-^To  contradict  written  agreements 469 

PARTIES — ^When  one  of  two  innocent  must  suffer 841 

PARTNERSHIP— Suits  for  breach  of  the  contract  after  dissolution 

by  mutual  consent 118 

Settlement  by  arbitration  as  a  bar  to  a  suit  for  a  breach  of  the 

partnership  contract 118 

Oood  will  of,  a  questicm  of  fact 294 

In  commission  business 295 
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PARTNERSHIP  ASSETS— In  real  estate  of  the  firm 635 

PARTNERSHIP  OR  CORPORATION— A  question  of  fact 125 

PART  PAYMENT— Does  not  render  decrees  void. 187 

PARTY  WALLS— Where  builder  is  the  owner  and  liable  for  dam- 
ages   881 

When  appurtenant  to  the  premises 880 

PASSENGER— Loss  of  money  by— Negligence 619 

PAYMENT— Duty  of  the  maker  of  negotiable  paper  at  time  of 

payment 450 

PENALTY— Defined. 174 

Denotes  punishment,  whether  corporal  or  pecuniary 1 74 

Liquidated  damages— Bonds 576 

PERSONAL  INJURIES— Pleading  in  actions  for 94 

Defects  in  declarations  in  actions  for 94 

Recovery  for — Measure  of  proof— Negligence 875 

Photographs  generally  admissible  in  cases  of 401 

PHOTOGRAPHS — Generally  admissible  in  personal  injury  cases. .  401 
PHYSICAL  IMPOSSIBILITIES— Uncontradicted  testimony  as  to 

what  is,  must  be  rejected 57 

PLEADING— In  covenant 244 

Liability  in 244 

In  actions  for  personal  injuries 94 

Defects  in  the  declaration  for  personal  injuries 94 

Denial  of  liability  on  a  promissory  note ^ 519 

Death  from  negligentact 282 

Declaration  alleging  general  breach 287 

Of  non  damnificatus  to  actions  on  bond 576 

PLEAS— In  actions  upon  collector's  bonds — Debt 491 

POLICY  OF  INSURANCE— Change  of  title  by  death  does  not 

work  forfeiture 468 

POSSESSION— Recovery  for  unwarranted  interference  with  ten- 
ant's   681 

PRACTICE— Power  of  court  after  expiration  of  the  term 267 

Disregarding  defective  counts 94 

Forms  for  verdicts  by  trial  judge 75 

When  the  term  of  the  presiding  judge  has  expired 881 

Setting  aside  judgment  by  default 446 

Variances  between  the  declaration  and  proof 144 

Denying  application  to  overrule  judgment  by  default 446 

Verdict  received  by  diflferent  judges 454 

Entering  judgment  on  demurrer 492 

Appointment  of  a  receiver— Notice 630 

Amendments  of  declaration  after  verdict 427 

Amendments  in  matters  of  form 878 

Orders  of  court 408 
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PRACTICE.    Cmtintied, 

In  replevin 251 

Effect  of  a  general  demurrer 880 

General  demurrer,  when  to  be  overruled 880 

Proving  negative  averments— License 276 

Where  a  license  is  collaterally  involved 276 

Power  of  court  at  subsequent  term 286 

Of  bringing  suits  in  remote  parts  of  the  county 215 

PREFERENCES— Obtained  through  the  acto  of  the  debtor 63 

PRESUMPTIONS— When  bill  oC  exceptions  does  not  contain  all 

the  evidence. 469 

As  to  justices  requiring  oath  before  issuing  execution. 160 

Where  the  hearing  is  before  the  court 68 

From  a  common  law  record 618 

In  favor  of  verdicts 505 

President  of  a  corporation — Authority  to  execute  promissory 

notes. 643 

As  to'appointment  of  receiver 549 

As  to  amendments 574 

After  verdict 94 

PRINCIPAL  AND  AGENT— Authority  to  bind  not  enlarged,  when.  545 

PRINCIPAL  MAKER-Of  joint  note— Death  of— Sureties 474 

PRIORITIES— Liens  for  rent— Voluntary  assignments 664 

PROMISSORY   NOTES— Indorsed    "without  recourse,"  implied 

warranty 476 

Liability  of  indorser  when  note  is  usurious 476 

Authority  of  president  of  a  corporation  to  execute— Presump- 
tions   643 

Denial  of  liability  on— Pleading 519 

Provisions  of— Notice 117 

PROOF— Measure  of— Recovery  for  personal  injuries— Negligence.  875 

PROPOSITIONS  OF  LAW— When  the  court  should  not  refuse. ...  428 

PUBLIC  IMPROVEMENTS— Damage  to  property  by 892 

PUBLIC  OFFICERS— Mandamus  as  against 647 

PUNISHMENT— Defined 174 

Removal  from  office 174 

Must  be  specifically  defined— Contempt 288 

Penalty  denotes  whether  corporal  or  pecuniary 17^ 

PURCHASER— Liability  of,  after  notice— Agency 186 

Payment  by,  of  goods  bought  from  an  agent 186 

What  is  sufficient  to  put  a  purchaser  upon  inquiry  —Notice. . .  117 

Q 

QUESTION  OF  FACT— On  contradictory  evidence 27- 

Verdicts  conclusive  upon 80 

Negligence  is  ordinarily 647 
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QUESTION  OF  FACT.     Continued. 

Breach  of  a  contract 184 

Gkxxl  will  of  a  partnership. 294 

When  negligence  is 257 

Ordinary  care 144 

Province  of  the  jury 561 

Corporation  or  partnership 125 

R 

RAILROADS— Duty  toward  trespassers 585 

Use  of  tracks  by  assent  or  invitation 535 

Who  are  trespassers 585 

Effect  of  permission  to  pass  over  tracks 585 

Running  trains  at  a  greater  rate  of  ^peed  than  allowed  by  ordi" 

nance 585 

RATIFICATION— Tantamount  to  prior  anthority 216 

REAL  ESTATE— Loan  broker  negotiating  loans  apon 450 

Of  the  firm— Partnership  assets  in 625 

REAL  ESTATE  AGENT— When  entitled  to  commissions. 406 

REASONABLE  CAUSE— Not  an  essential  element  in  false  im- 
prisonment    508 

RBCEIVER-When  to  be  appointed 630 

Appointment  of— Notice— Practice 680 

Fraud  in  disregard  of  an  injunction 681 

When  a  defendant  may  be  appointed 549 

Presumptions  as  to  appointment— Notice 549 

Appointment  without  notice— Estoppel  to  question 549 

Facts  justifying  the  appointment 86 

RESCISSION— Of  contracts— Renewal  after. 270 

Must  be  tn  toto— Contracts 270 

Of  contract  of  lease — What  is — Landlord  and  tenant 270 

RECORD— Evidence  of  damages — Dissolution  of  injunctions 557 

Of  court— Courts  will  take  judicial  notice  of 888 

Imports  absolute  verity. 460 

Verdicts  must  be  made  a  part  of 890 

Assignment  of  errors  or  cross-errors  must  be  written  or  attached 

to 190 

RECOVERT—By  tenant  for  unwarranted  interference  with  his 

possession 681 

In  assumpsit  for  money  fraudulently  received 489 

For  personal  injuries — Negligence— Measure  of  proof 875 

Performance  of  contract  as  a  requisite  to 412 

Of  money  lost  at  gambling 529 

MalaprohibUa 618 

REDEMPTION— Constitutional  rights  of— Tax  sale 651 

REGISTRATION- Under  the  horseshoers'  act— Burden  of  proof. .  276 
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RELEASE—Of  an  inchoate  right— Dower 198 

REMOVAL  FROM  OFFICE— Punishment 174 

RENT— Confession  of  judgment  for 274 

Liens  for— Priorities— Voluntary  assignments. 664 

REPLEVIN— Practice  in 251 

REPLEVIN  BOND— Nominal  damages  and  judgment  for  costs ...  251 

RES  ADJUDICATA— Errors  assigned  on  a  former  appeal 604 

What  may  be  considered  as 246 

REVENUE— Jurisdiction  of  the  Appellate  Court  in  cases  relating 

to 522 

REVERSIBLE  ERROR— When  instructions  are  not 229 

S 

SALES— To  agents— Burden  of  proof 621 

When  the  vendor  has  no  title 586 

SATISFACTION— Of  judgments— Power  to  enter— County  Courts,  128 

SEAL— An  essential  element  in  a  bill  of  exceptions 672 

SERVICE  AND  NOTICE— Proof  of— Forcible  entry  and  detainer.  467 

SET-OFF— Damages  resulting  from  a  breach  of  warranty 288 

SETTLEMENT— Unsuccessful  oflfers  of '.  654 

SEVERAL  DEFENDANTS— Instructions  where  there  are  some 

who  may  be  found  not  guilty 75 

SHERIFFS— Power  to  appoint  janitors 502 

Elxecution  of  process  by  a  successor  in  office 187 

SOLICITORS  FEES— In  foreclosure  suits 885 

Mortgage  foreclosure 186 

Recoverable  on  dissolution  of  injunction 860 

STATEMENT— Of  a  cause  of  action  by  counsel— Evidence— Ad- 
missions    28 

STATUTES— How  construed  when  taken  from  other  States 566 

Voluntary  assignment  prior  to 76 

Voluntary  assignment  as  affected  by 77 

STATUTE  OF  FRAUDS— Contracts  not  within 649 

Contracts  void  by 488 

The  general  rule  as  to 561 

STATUTORY  DAMAGES— On  affii^mance— Appellate  Court  prac- 
tice   186 

STOCK— Transfers  by  delivery  of  certificate 857 

STREET  RAILWAYS— Duty  of  motormen 487 

SUBSEQUENT  INCUMBRANCER— Condition  performed— Mort- 
gage   101 

SUBSEQUENT  INCUMBRANCES— Equity  practice  as  to 549 

SUBSEQUENT  TERM— Power  of  court  at— Practice. 286 
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SUCCEaSOR  IN  office— Execution  of  procewby— Sheiiflfs...  187 
SUPPLEMENTAL  RECORDS— Filing  in  Appellate  Court— Prac- 
tice   181 

Damages  on  dismissal  of  an  appeal 181 

SURETIES— Death  of  principal  maker  of  joint  note 474 

T 

TAXES— Tender  for,  must  be  kept  good 651 

TAX  SALE— Bill  to  set  aside— By  whom  it  will  lie. 651 

Constitutional  right  of  redemption <$51 

TECHNICAL  ACCURACY— In  instructions 64S 

TENANT— Right  to  carry  uway  fixtures 635 

Recovery  for  an  unwarranted  interference  with  his  possession  681 

TENDER— For  taxes  must  be  kept  good 651 

Must  be  without  conditions 668 

TERM— Power  of  the  court  after  expiration  of— Practice 267 

TESTIMONY— Eflfect  of,  inherently  improbable— Witness 48 

Of  interested  witness  to  facts  inherently  improbable 57 

TITLE— How  assignee  takes  in  voluntary  assignment 76 

Change  of  by  death  does  not  work  a  forfeiture  of  policy  of  in- 
surance   463 

TORT  FEASORS— Joint  feasors  severally  liable 144 

TOWNS — In  a  county— Judicial  notice  to  be  taken  of 676 

Judicial  notice  of  blocks  and  lots  in 676 

TOWN  ASSESSOR— Bribery  of 676 

TOWNSHIP  COLLECTORS— Cities  can  not  fix  fees  of 492 

TRADE  NAMES— Equity  jurisdiction 600 

Right  of  a  person  to  use  his  own  name 607 

TRESPASS— For  false  imprisonment 508 

TRESPASSERS— Duty  of  railroads  toward 585 

Who  are— Railroads 585 

TRIAL  JUDGE— Form  for  verdicts  by— Practice 76 

TRUSTEE— Unlawful  release  of  trust  deed— Notice. 117 

Power  to  dispose  of  trust  property— Notice 117 

TRUST  DEED— Unlawful  release  of— Trustee 117 

TRUST  PROPERTY— Power  to  dispose  of— Notice— Trustees 117 

u 

USURIOUS  NOTES— Liability  of  indorser  when— Promissory  notes  476 

USURY— Devices  to  avoid. 444 

V 

VARIANCE— Between  declaration  and  proof— Practice 144 
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VENDOR— When  he  has  no  title— Sales 585 

VENDOR  AND  VENDEE— Forcible  entry  and  detainer 483 

VERDICTS — Presentinfi:  new  issues— Amendments  after ©5 

Forms  for  by  trial  judges 75 

Presumptions  in  favor  of 505 

Evidence  of  account  stated  held  sufficient  to  support 199 

Presumptions  after 94 

What  is  aided  by 94 

Amendment  of  declaratipn  after — Practice 427 

Where  the  declaration  will  not  sustain  the  judgment 89 

Will  aid  a  defective  statement  of  a  cause  of  action 89 

Must  be  made  a  part  of  the  record 890 

Conclusive  on  questions  of  fact 1  80 

Evidence  sustaining 461 

Received  by  different  judges— Practice 464 

Unsupported  by  evidence 646 

VERIFICATION— Of  a  bill  for  an  injunction 854 

VESTED  RIGHTS— Not   extinguished   by  proceedings  in  bank- 
ruptcy   168 

VOLUNTARY  ASSIGNMENTS-Consideration  for 76 

How  the  assignee  takes 76 

Prior  to  the  statvite: 76 

As  affected  by  the  statute 77 

At  common  law 77 

By  citizens  of  other  States 77 

Executed  in  foreign  States 77 

What  acts  constitute 62 

What  acts  of  the  debtor  are  within  the  statute 68 

What  passes  to  the  assignee 664 

Priorities— Liens  for  rent 664 

Power  of  corporations  to  make 77 

w 

WAIVER— Of  breach  and  notice  in  lease— Landlord  and  tenant . .  271 

Of  suspension— Beneficiary  associations 81 

WARRANTIES— What  constitutes— Insurance 427 

Breach  of— Damages  resulting  from— Set-off 288 

W  A  8TE— Defi  ned 1 67 

What  is  necessary  to  sustain  claim  for 168 

Can  not  be  maintained  by  mortgagee 168 

Action  for  at  common  law 167 

WITNESSES— Conclusion  of— Evidence 856 

Testimony  not  subject  for  expert  evidence 417 

Testimony  of  interested  witness  to  facta  inherently  improb- 
able   57 

When  interested  witness'  statements  are  inherently  improbable  68 

Effect  of  testimony  inherently  improbable 48 

How  contradicted 68 


Digitized  by  VjOOQ IC 


710 


Appellate  Courts  of  Illinois. 


WORDS  AND  PHRASES— "Acquiesce ''  defined 401 

**  Impair  the  security  of  the  mortgage  " 168 

With  different  meanings— Construction  of  statutes ,  174 

WRITTEN  AGREEMENTS— Evidence    tending    to    contradict- 
When  oral  testimony  is  competent 213 

Parol  evidence  to  contradict 469 


7897    ukl 


Digitized  by  VjOOQ IC 


Digitized  by  VjOOQ IC 


Digitized  by  VjOOQ IC 


HWVAaUlr^"^^^ 


Digitized  by  VjOOQIC 


